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! I  

ii Tha Advisory (hmmlttse met a t  Y r T O  08claok allme, Kon. 
I' 

I 

!i ' W i l l i s m  D. Mitchell presiding. 
I' 

11 
I 

I I 
RUTrE 84@ TESTIMONY AED EVIDENCE. 

(Continuation of disouasion.) 

Mro Mitohe l l*  When we ad journsd l a s t  night ws were 

;: dietoussing r mere m a t t e r  of form, ae t o  how we would express 
t e  
I' 

i: this excreption matter. I t h l n k  we have chews4 t h a t  over 
!! 
I; 

;/ enough. Can we not l eave  that to the Reporter now, and come 
;I 
: t  

back with the rev ia ion  and ohew it over again a t  the next 

meeting? 

Myr %of tLn, X m ~ k a  %ha% motion. 

Mr. l&JIit~hslla It w113 be ao understood unlarss there is 

objection. 

Now we oome to the .  l a s t  paragraph8 dealing with the 

I /  a p p e l l a t e  aourt. It i s  a aort of a d e l i o a t e  aubjeat to put in 
11 
I 1  

I i 
2 
I !/ r ol~uere like t ha t ,  but wa are confronted w i t h  the question csf / i ;  







the equity rule d i d .  That is, we a r e  going to draw baak f rom 

one of the most import~nt praiiatioal subjects of prooedure; and 

I th ink i t  would be r a t h e r  t o o  bad not  to go as far as t h e  

equity rules,  at least, have gone* 

On not qu i t e  the  same subject, but sr subjeot a little 

raimilrr --. namely, evidenoe d* somewhat the  aams diffioulty i i 
arisea .  I have bssn troubled,, myeslf, as  to whether, by I 

i 

eatabliahing a s ing la  aotion and than d e f i n i t e l y  running. ! I 

away, ao t o  apcak, frorn any ref srenca to evidsncte, we would i 
k 
I 

no t  leave the eubjsot in a worse eituation than we found A t ,  

i beoauae there h a  been r conafderable approach to uniformity 
I 

in the equity syatem. The danger %a that we now do away with / 
the equ%ty ryatem, so to speak, i n t o  our m e  oiv3.l acltion, andl 

we may upset a very des irab le  trend. I t h i n k  it would be 

wnnirae Par ue t o  a i t  down now and aay " T h i e  aha l l  be the l a w  

of appeals, and t h i s  ahall bs the l a w  of' evidencafij but I 

a o n d ~ r  if we otlnnot# where the thing seems almost staring us 

in t h e  faoe, so to speak, make whatever atcatement seems t o  us 

appropriate in tho limited area we are then touching;$ and, of 

oourse, if the  o o u r t  thinks we have overstepped the some 

shadowy bound that there  raust always be in th is  sort of I. 

f i e l d  -I. that  i s ,  between mrttere of appeal and mattera of the 

d i r t r i a $  oour$ groper, ar mattera of evidsnoe an8 mntters of' 
i 
1 g r o o ~ d u r a  -- %-b can say so$ but it would 8e6m to me, on the 1 
1 

whole# better to do that  than 60 draw awry back f r o m  the 



On, the m a t t a r  of evidenoa -- and, of course, the t w o  *re 

no* exacttly the aamej I mean, appeals and evidsnae -@ 1 ~lak 

you t o  note the l e t ; t a r  of Mve Wileas of the  Chicago b a q  b t l ~ k  

onpage  7 of theoomments. He wrote q u i t e  a 10% l e t t e r ;  but 

I w a  ra ther  ~Cruok, in reading it# by h9s expreaaing the verg 
the present  

fear to whioh I referred, that we vsere going to upsee,, ra ther  

desirable eystem, and r ef err ing particularly t o  patent law, 

but generally t o  the equity ryatear  

Mr. Mtlt~hella What rule of equity would he have reforsno 

t o  in the case of evidenae? W211 you mention that  f sr me7 

Nlrr Clark@. Ha d i d  not refar t o  any speciflo rule. He 

j u s t  wan t e a  no rule which would make 8 Sta te  law o f  evidano e 

appl icable* You w i l l  not ice  that Judge BebcDemnott suggasta 

that, but t h i a  gantleman d i d  no t  want that type of ruler 

Mrr Dobier Mr. Wilesf l a t t e r  was limfead to patent; 

cases$ was f=k no%% 

me C113"18,e Y~EI ,  

M P ~  Dobie~ Ha slays t h a t  t h e  patent lawyers knew it, and 

it had baoome f a i r l y  w e l l  known and pretty well settled, and 

if you undid alL t h t  you would have to atarf afreeh again* 

I understood that was applio~ble alone t o  patent oasess 

NIrc NIlt~hellr I t h i n k  the Reporter has a good poini; in 

the l a s t  gslrcrgraph in Rule 84@ in the first placre, the equity 

rules wliioh t he  oour t  has power t o  enaot art applgtng to all .  

i CLUUF~X$ ~ont%%n the rule mat r reversal shall not be had Pop 
I 
! 



NOW. ooming to make unified r u l e s ,  the sl tatuta  says they shall 

be f o r  the distriot  oou~tar If wa leave  out  any sef erencs 

to the aubjaot me.are posslbly af fec t ing  the type of case 

which i s  o f  equZtab3.e eagnizancs, in whiah the oourt, under 

/I power to make equZty rules, deals  with appeals, and yst we 1 
! 

1' 
! are adding something in a common-law aasa that under this 
if 

/ /  statute we have no$ authority t o  put in* I 
i 

j i  i 
!$ ! 

I am rnonclering if t h e r e  l a  no t  a Federal statute about 

immaterinl errors on appeal that  i p l  broad enough to oover bothj 
i 

lawland equity, and & l o - h w i l l m a k s  t h f e  sort of thingun.. 1 i; 
1; I 

n&locpssrryr In other  worda, we could s t a  t o  right here: i I 
i 
I "Nothing herein contained shall modify the rule laid  do^ 
i 
I 

en a e o t ~ o n  so and so of t k e  statuted* -- I i 
i 
I 

1 j 
If And the m you would have this whole thing oovoreds 
il 

I 
I 

Can ~ r o u  p o i n t  ou% any Federal s t a t u t e  on the subjeot? 

MrrDodge* no you not  th ink  ws have the power, under I 
I 

areation 2 o r  t h e  Ao*, to go just R S  ~ B I ?  the Federal equity 1 
rule8 go? Thwe 1s no linxltation of courts in the seoond 

seotion, and the oourt 5s given bhe power t o  u n l t e  the genera I 
rules presclribed in equfty aiOh those in aotlonr at l a w ;  an6 ! 

I 
it seem t o  me i t  was meant that the oour t  should go as f a r  a 

the equlty pules now go. : I 

Mr. l&ldit~hellr I 8uppoaed'under the power t o  make 
i i 
i 

equity rules thag had oomplet4. power t o  c o n t r o l  a l l  the 



I 

i 1 
practice and prooadure in appellate o o u r t a  re la t ing  to I I 

1 
I 1 

equftable casesp E 
i 

Mr. Dodges They are now authorizeti to unitethose rulas 
5 

with ths pules at law* I 
i 

Mr. Mitohelln W i t h  r e ~ l p e q t  Co the d i s t r i a t  oourts. 

M~rDodgs, No; there is no such limitattan. Aa matter/ 
i 

of statutory cons t ruot ion ,  I 8hould think tha t  waa truer Judge1 
I 

Olney a p e e a  with Ch~t. i 

Mrr Olney. I have not thought of' it before, but the 

language of the Aot would seem to go that Pare  

Mr. Donworth. Why l a  not the suggestion of the Chairman 

exactly what we want 2 We 60 no t  want t o  make a ru3e and we 

do not tn. ant t o  abrogate a rule on Chi8 point, Why not ues 

some auoh language as that I- 

I 
i 

"Nothing aontahsd in these miss shall be held  t o  abrogaqe 
I 
I 
i %hi8 C I R U ~ ~ ' '  -- i 

Or some thing of that kind ? 

MFI Hit~hell~ I doubt i f r  on refleation, Mr. M g e  

will r~t iok  t o  h i a  point. Seation 1 refer8 ts aot ione  a t  law, 

and l a  limited to distriot  o o u ~ ~ k ~ s ~  Then it say88 

"Seation 2@ The h u r t  may at gny t h e  unite the genera% 

rulas presoribed by i t  for oases in equity wfth those in 

actions at la*&" 

i I think the f a i r  inf erenoe is . t h a t  i t  iar t a l k i n g  about 1 
I 



f 3.8 limited to t h e  d 9 a t r i o t  c o w t a *  

Mro Dodgao Seot ion  1 is l imitedil  If youmade sepasate 

pules  For ao t ions  at law of c o w s e  they would have to be 

l i m l t e f i ~  but by section 2 Oong~ess seems t o  me to indicate an 

i n t e n t i o n  not  to have a rerriduwn of these present equity 

rulesr left f laating in the  air,  but to authorize the oour t  to 

oonsolidate those rules era they sfand wlth rule@ f a r  actions 

at l a w e  

Mr. Mitchells Then i a  i t  your opinion t h a t  you have t o  

go t h e  whole wag or not  a t  a l l ?  -- WaC under this  second 

seotion the oaurt may make rules for practlee and procedwe 2n 

a l l  oases in the a i r a u i t  c o u r t  of appealr? 

MraDodgeo Moj I would not 80 as  far as that, beoatma 

t he r e  f s  very  little in the equity mlsn about appallate 

prooeaure$ but h s e  m d  there ,  where the mattor i a  closely 

involved with the d i a t r i o t  oourt# %here in a ssfe~enoe te 

r p p e l l s t s  rrmttara; and to that extent I should t h i n k  it; 

might be oontendaa that  we vsrs eruthorized to go. 

Mr. O h a y e  Mya Chal~man, when I read this rule if 

seamed to me that i t waa l i m i t e d  in one rssnae aimply t o  

appaalo;(  but the same grineipls $a appl icable  to review by 

motion f a r  new trirl or ofhersiasr instead of refarr'tng t o  

the appel late  oourt, if we s b p l y  say that  

"No judgment shall  be disturbed ,n rev iew  by reason of 

the  f a i l u r e  t o  admit avidsnoe " n- 



We have gone about as f a r  as we oan. 

-I -- Mr. Clark. I ou&t to aay t h a t  Major Tob.an gave me 

a suggestion along the line he made ea r l i e r ,  of no t  disturb- 

ing the judgrnsnt;~ but I muat say t h a t  pe r sona l ly  I would 

ra ther  take the  equity rule, baormuse I f;hlnk it eatabliahse 

rul lmgortant p o l n t  with reference t o  the power of the o o ~ r t ~  

That l a  tho reafton w h y  I took t h e  equity rule $ask nzs it was-- 

not t h a t  it was the b e s t  form of expreaslon, but there ier &a 

expresaion t h a t  t h e  o o w t  made in oameot ion  with the equity 

rules, and if RO do not carry  it over we have not aovareB the 

whole extent of the e q u i t y  ~ u l b h l ~  

& r  O h a g e  If we should use the general  expresaion 

"No ju8went ahall be disturbed on review" *- 

The languqo would oavor the appellate court as w e l l  

as t h e  bower oow& 

Clark* T think it would. Your language iar  ath her 

broader than the irmguage Major T o b a n  iauggaate8o 

Mr. Olnbgr And the point I make 28 %hat Che sane 

principle  aihould apply to a review by motion for new t r i a l ,  

or angthl-ng of that so r t*  

H r a  Lsmam, Have you the language of the s ta tu te?  

Mrr OltWkr Yeat it i a  spposite Rule 100a The l a t e r  

rule hers, Rule 100, is "mution for new t r i a l R ,  and in that 

rule I htrvs lnoorporatsd the language of the r t a t u t e  J and on 

the l e f  than4 page appears %he rtakut;er It is 28 U I S I C ~ ,  391.% 



Mr. Mitohel l*  That covers the poinf We h v a  ,a s t a t u t e  

that atmere i t ,  cmd ua do not have to worry aboue our power 

to af f ec t  appal late  p ~ ~ o e d ~ e *  We can s t a t e  sxpliaitly  her^ 

that no error in the admirrsion or axqlul~Lion of evidanoa, ahal'L 

bs ground for r new tristl or for disturbing the judgment unlea 

tho aomt shall  f2nd tha t  material prejudloe would result f ma 

an affirmancee We aan tlay that -- 
"Nothing herein shal l  a f f ec t  the provisions of aaotion 

28, U e S q C o ,  39%'. 

And we have $he equity rulb in substance there. 

M F ~  Wiakerahrmn Do ws nasd svsn t h t P  

Mr. Mitchell.  Ws do not; need t o  eny anything about it& 

MpeWialteraham+ Not ft aeame to me ft is covereel sntirae 

ly by the atatutej is it not? 

Mrr Sunderlando You ought t o  oall attention to it* DO 

you not  think so4 (~ddresa in@;  Idre Clark.) 

Mrr Clark+ I oertainly do. I think we not  only h v s  

the polnrar but ws ought to exsroiae it, and i t  will bs 

mf ortunate if we do not a 

Mitohellg YOU think you have the power t o  refjubth 

t h e  procedure in appel late  o o u r t s ?  

Ed?. Clark. So f a r  as  it r e a l l y  depends on what has 

happened in the t r i a l   COUP^^ I may say that this question l a  

going Co a f f eo t  several ssotlons along here. It aomea up, 

of oourse, hereg but w h a t  are we golng to do with the findingi 



of the t r i a l  aourt, and the b i l l  of sxoeptions, and so on? 

Several ssctione along through hare ere going t o  present this 

lasue.  Poslaibly you would like to rook at them a l l  before 

you pas8 on this  one. 

Mpr W S ~ k a ~ a b r t a n  But %hfe ~ p s c f f f e  mandwte to the 

appellate c r o u r t ~  This iar not a queetion of p~eparinf:  the 

record for the o o ~ ~ r t  o f  apgeala, but it is r rule of deaision 

f o r  $ha FaBara% aourb. You have that rule of de~i s2 .011  fn %he 

statute. Whg naed you repeat it here? 

I go with you as far as extending to the f u l X  the power 

t o  o o n t r o l  a l l  the prr~oeedings leading up t o  the argument in 

t h e  aourt of appeaS8j but when it oomaa t o  r rule of Qaaisllan 

of the oour t  of rrppedils I do not think we h i v e  any ~ i g h t  t o  

~ O U C ~  i%, 

MY* 8underXand* If we d o  not say anything, do we in 

e f f e b t  drop  out tho equity rule, nhiah is what MY@ Clark h s  

%ncorpsrat~d? 

M r h  Wiokersham. This  rtatute we are tillking about 

oovers both law and equity* 

My* Sunderland. The rstatute 14 oommon-law oaaaa, is iC 

not  -- oaser t r i a d  by j 

tried by a jury. 

My, Wioke~sharna Welll, yes* 

Mr, Sunde~1and.a Now, on the equity rlda i t  ie handled 



->% -'" , $ ;< f g 2 tg%?. 5 

Mr* Mitohello The atatute says, "on the hearing of any 

appeal"* That is the word t h a t  was used in equi ty  cases ~t 

the  t$ms t h f a  8t~rP;uLa wars passed* 

Mrc Dobie. . Then i t  says -*. 

nowtiorari, wit of error, or motion f o r  a new t r i a l ,  

in any oare, c i v l l  or criminal." 

That is broad enough t o  aovar, I think,  both law and 

@qu B y  r 

Mr. haitahella 1 sympatbfze w i t h  the suggestion that we 

may m ~ n t i o n  the  statute there;  but General Wiokersham is 

e l ea r ly  right in aaying t h a t  if wa do not d e a l  with the sub jeo3 

we do not: repeal  or modify r rtatute t h a t  r e l a t e s  to i t r  

Mpo Gemam. X undarstood you only thonghi: it a matter 

sf enphsaaia. 

FQrr Ola~kg! Of couras we w i l l  not  repeal  the statute; and 

we w i l l  n o t  ragaal  any clCatut ear, aocording t o  the plan here, 

unless we note that wca have don@ escl I auggeeted l a t e r  Chat 

we do a l l  our superaedZng sxpreealy, not  by inferenoer That 

is true* 

MF* Lemmn. Then the only point is one of emphasirr; La 

i t n o t ?  I was wondering whether it would oonsols you, and 

be ~ p p r o v s d  by the aommittee, t o  put in some language t h a t  

would large& y uaa the language of  the atatutej perhapa leave 

ou t  apeoifiocally the word Rappeal", and j u s t  say tha t  in any 



 he aourt a h a l l  g ive  jud~tglent a f t e r  an exnmimtlon af 

the ent iye  rsaord, without regard t o  teohniaal arrora, 

Befeots, OP e x ~ e p t i o n ~ ~  which do not errfeat the substsntisll 

rights of the parties.." 

lulr. Clark. That is already in Rule l O O a  

Mr. Obey* Daea not  thaC aover this? This %a just (r verg 

apeofax oaas, and r oomparntively unimportant arere -r uninport 

ant Inntanean of @PP~PEII ,  

Myr Mitohell ,  bat me make n suggestion herer Change the 

paragraph we have beela % alking about; $0 ~ e ~ d  is f ollonr n 

wErro~ fra admisefon or axolutsiun sf evidamoa ahall  not bt 

ground for a new t r i a l  OF for  disturbing a deofeeW --r 

Mr. Dobie. '*JudgmentR i s  better l;hal~s. 

R k r  Mitchell* I do not  say anything about "appeal" 

hare -w 

*unless it clecarly appeara that material  prejudice w i l l  

~ e a u l %  thar sf  on' -- 
Mrr Donworth. %as rsaulted".  

Mra Mittohella (cont;inuing$) 

"hns resulted therefrom, in *%ah event suoh f urthsr 

steps mBy be d l r s a t e d  as j u s t l o e  may requlra." 

Now we are not saylng angthlng about any O U U P ~ ~  

",And ths provisions of T i t l e  28, Swation j9l, VcSbCa, 

shall remain in f u l l  force and ~f facO." 

Mr. Clark+ That: is graatioahly Bllajor Tolman's ruggestiona 



1; 8 little d i f f e r e n t  wording, but the same idea. 
't 
9 
I 

[i - Mrr I)Obiep X th ink  "judgment" is a b a t t e r  word than 

II 
1: i 
i! MY# Mitoha l l*  'P mentioned new trlrla, t o o +  i 

I 

1 

Mr, Clark* If t h e  statute is r e fe r r e4  to l a t a r  in 

Rule 100, - i t  amid not nsad to be raf erred t o  hare. although i I j 
!I 

'! ' I rupgose it+ would d~ no hwm. As Rule 100, which dsalr  with/ / /  
I '  I i 
I sew t r i n l r ,  is now c a s t ,  it r e f e r s  t o ,  and in f a o t  i t  quotes, 1 

1 

I 

i i  
! 

/i I 

1 M F ~  Mitchell. My ppofnt is that by ohangin@; this, and 1 
I I 
I! making it so broad t h t  i t  applies t o  appellate oourts, if we 
$ [  i 
have power t o  make it apply, we go as far 8s we oan rithouf 1 $ 1  

I! I i purporting t o  claim the  right t o  rffeot appellata procledure, I 

and we dodge the quoation in th i s  ss~tion anyway. We w i l l  [! 

1 j 
.$ meet it in t he  othara as wo come t o  it. 
i j 
ir 
i ' 
( I  Mps D o b i ~ ~  1 aeoond the Chrirmanga motion, and I think i i 
j j 1 t 1 i t  i s  germane hare, Ilers we are deal ing with evidsnas, and it 1 
I! 

! i  1 1 
I does n o t  h w t  to keep orrlling the oow?tfs attention t o  it, 1 t I 

MY* Sunde~landa Will you reed Chat again? 

Mr. Mitohell@ I will read it again2 

"~rror in admission or exalusion of evidanoe ' sha l l  not i 
I 

be g~~~ for a new t r i a l ,  or lor diatu~bing a judgment, I 
I 
1 

unless i t  clearly  apg'aara thaC material pra judioe has r s s u l t o d  1 
I I 

1 in whloh event; such further steps may be diraoted as juatics I 
I 

I 



'I 

+--GAY Peqniqp+ PP 
s :I $ < *  - 

- Mr* Sunderland. I thlnk tha t  l a  very cleverly put-* b - . + -  +- 
S 

Mpe Dabten Then you want r referenoe to the 018 

1 r l a t e r  seotion, so I have omitted that. 
I '  

I' 

Mrr Clarkc In Rule 100 we already have that, If it 

/ I  oomesr out of Rule 100, we sill come back herb. Rule 100 
Ij 
I? 

i! i s  on now trial ,  ~ n p a y r  i 
I 5  

1; that 
II Mr. Tolman* I should l i k e - t o  suggest *In.thfs point ha8  / 
/ I  i 
/ /  been decided in favor by the United Stcates Suprsme Court  in 

I 

.i 
l i  I I 
i! Barber Aaphalt Oompany v*  Standard company, 275 U.Sar  passe 
!: I 
ir 

1 
I 

1 576, at 381e It involoaa Rule 75(b), about wri t ing 
i j i 1 
!I out the rsoard in fu l l  or na~ratlvs Pow,  w h l  ch was r rule 1 i ! f 

I 
1 couohsd l i k e  this to govern diertriet O O U F ~ S  onlyr 'Phe polnt 1 i l  

t 

I> 

// 
I 

i 
was raised on the appeal t ha t  that rule d%d not  bin4 .the 1 

I 
i 

cirauit  oour t  of a p p  als. Mr. Justice  an Dsvan%ar s a i d  that1 
I 
i 

It B i d #  that 2t applistl* 

Mre,l;eaannq What was the page referenae t h e r e?  

Mr. Mitohell. 275 U.S*, BarberAephsrlt Cornpay v, 

Standard Company, 376, at page $ 3 ~ ~  

Was r motion made about that amendmen&? 

NIro Olney. J move t h e  a=ndmenta 

HPA~,  Dobie. X seoond the  motiono 

/ j d 

!+ (me question being put, the motion was urn imoua~y  
ii 
21 

I 
i 

1 1  
4 

i 
11 I 



I . ' 

1 ing a rule or two on competenag of wlaitnetreas. We have done 
I= 

I I 

$ 3  
I 

z! quite a 8006 d e a l  on evidenoe in Cheg'way of depositions, a tas  i 

!I 
!I 1 l Ml~f;ghe%%+ &e% w r e a c h t h a t  when we tiome to i t s  I 

I 
[ 

1; i 
ii I MrrCla~k. I have not  put in any rule. I put a f o o t  not* 

1 $1 i 

in here on the next page, you w l l l  ese, iI 
? 
1 

!I 
I1 I 

1: 
:I Mr. Mit~h,hell. I gut that up ta the Goart, too*  I told 

1 I 
1 

than that it w ~ s l  the general senrao of the o o m i t t e s  or ftm- 
li 
j! pression of t he  aommittea thlrt we had oompleta power over the i 
i l  ! 1 I 

/I prnotioa reageatlng the modes, manner and method of taking 
i t  

I1 
I i/ testimony, but that we could not deal  with the o ~ d l n a ~ y  rules 
1 
1 '' of @videno@ as 60 the oompetenoy of witnsasea or competenoy of 

11 I 
I I 

11 efldsnce~ that that  would open up Wle whole sub j s a t  of rules i 
I/ I 

1 
/I of evidenos; and I got back an o ~ k ~  on thata 4 i 
i[ 

I 

:[ i 
il 

i 

:: i ! Bllr. Olneyc There is all the differenoe In the world, of / 
I 

] l  I 
l i  

.i courae, in the importrnoe of rulas of evidence, between r I 

I1 I 
[I i 
I/ trial by jury and a trlsl before the ooltrbe The m~lee of 1 

f 
1 !I ii evidence mag be v a r y  important in a t r i a l  by jury, but when a 

2: 
i i  I 
i/ case is t r i ed  before the court they are, o r  ought to be, corn- : 

Ii 1 
//gartativaly ~ i m p o r t a n t r  Out in CaLlfornir as have had rat 
I! 

i 
f 

i/ times the moe t a b s u ~ d  ruling8 in the way of applying, in trials/  /j 1 

before a court, exaotly the same rules of svidenacs in all 1 
I i  

i 
I 

1 t h e i r  striotnsarr as in trials  by juryo There is r marked d i a l  1 
$i 
; I  I j / t i n a t i o n i n p r i n o i p l s  betweenthe twooaeer .  I d o n o t  know I 



whether or not it osln be oovere8, or whether it %a worth 

vihtle+ I jus t make % ; h a t  point, beoause *hat e v i l  has devel- 

oped* 

Nr~r. EQitohel~. It is probably obvored by t h i s  r u l a ,  

"wnleers mater ia l  grajudioe has resulted". Wh~n you Bye 

Beaxing with the  aourt, We adrniaaion o f  pra jud io ia l  evidmnce 

would not aff  eot  the legal lalnd r It mlght have aff  aotad a 

juryj so I th ink  it ie p r e t t y  w e l l  ooveredo 

MY* Olnsy, I think that i a  probably brus. 

My. Donworth, % ~ r  Chatman, on the quostion of 

excsgtions, I untierstant! wa tare passing this t o  oonerider the 

whole quaation of e x c ~ g t i o n s  toge%her, and i t  oomas up in 

d i f f e r en t  rulaa. Ss that so4 

H p r  Clark. Not I da, not think sea L8tt er on we take 

up objeotZons ' t o  the oharga to $ha, 3-6 That is a special 

point  n, I took it that now I was t o  struggle with Chis 

Imguago again, 

MY& Olney. All right* 

Mr. Mitohello A Tot  of suggestions were mde,  and 

Zhe Reportal? oan take t ha t  olause and oonsider iZ in the 

light of the saggsst;lonr, Mrdherry has made sumo augges- 

t i ons  thgt scssre helpful along the l i ne  Chat axoeptlons need 

not be taken, not really saying whether or not; they are 

abolished# but 3ua.t that they need not be taken. It 5.8 a l l  

ii 
1. 11 r ratter of expression. We have a l l  &$reed on the aubatanaei 
i j I 
i ! !I 1 





i Mrr C l s \ ~ k r  I have seen the a t a t u t a ,  but I guess I d i d  . 
1 
1 

n o t  look at it s p s c i f i ~ r l l y *  I 
I 

Mpr Lamaan. We ought t o  have the text of it here 

o p p o ~ i t o  this ~ ~ 1 6 .  

Mr, Ola~kr  I guess I erhould have done t h a t ,  but I d i d  

no t  call atteneton t o  I ts 1 am 80PTYe 

MY* Dobls. It might be w e l l  to read thhat. 

Idr* %l%tohallr We have a Federa3 statute which heta been 

worked out  and raoeptad by ongrers, and a11 we have Co do is 

t o  s t r i k e  out "oriminal ansss" and put " a l v i l  oa8esfl in it, 

and it 2s safer t o  taka it: 

"That  whnrhenvsr, in the opinion of a judge of a COUP$ of  

the UniCad Startea about t o  try a defendant against whom has 1 
been filed any indictment, the tsial is l l k e l y  t o  be r proh 

tracted one, t h e  oourt may cause an entry to that effeot ' 

to be made in tiha minutes of' the  o o w t ,  w d  the~oupon* 

ImsdiateZy a f t e r  the jury %a impaneled and swapn, the comb 

may direof the oalling of one or two rc ld i t iona l  jurors, in i t s  

diaaretion, to be knovm 88 alternate jurorsrr Suoh jurors mmt 

be drawn f rom the aame souroe, and in the same mnnar, md ha5 

the same qucalificatlons as the ju~ers already sworn, and bs 

subject to the same exnminatio ijhall~llfgas: Provided" -- 
And here %a the %hinge You have so many ohallengaa in r 

a i v i l  oaas, Now, if you are going t o  b v e  rams alternate 



jurors, i. you m u s t  provide for ohellengas there, and you have 

not dona that r 

nProvided, That t h e  proseoution shall be a n t i t l e d  to 

one, llnd t h e  defendant to %wo, perempCorg challenges to such 

rltemrate ~ U P O ~ J ~  Such altsrnarte jurors shal l  be soatad 

new, with equal power and f a c i l i t i e s  for seeing and hewring 

the grooseding~ in the case, and ahall  teke t he  same oath as 

the jwora alraady selected and must attend a t  all times upon 

the trial of t h o  aause in oompany w i t h  the other jwornrV 

That oontamplates tbt they shall be kept tfogathor in 

t k b  Balll49 mys 

"They &hall obey the orders of ambs bound by the 

admunit ion of the oourt upon er ch ad j ournmsnt of the oourti ; 

but if the ragullnr jurorg are ordered t o  be kept tn oouatody 

during the t r i a l  of the aauss, such alternate j u ro r s  aha l l  

r laa  be kept  in oonf inement with the other jurors, and exoapp, 

as hare inaf ter  providled shal l  be dieaharged upon the f i n a l  

 subm mi salon of the oaae to the jury. If, before the f ina l  

submis~ion of the oase, a juror d i e ,  or become ill, so as to 

be unable to perform h i a  duty, the court may order him t o  be 

diraharged and draw the name of sn alternate, who ahall then 

take h i s  glroe in t he  jury box, and be sub j e a t  to the same 

rules and regulations as  though he had been hleleotsd as one 

of the orlginal jurors r ' 
Thnt  m y  be too muoh in deta53.r 



I j 
1 

j?p 

&, Wiakersham, You were deal ing  w i t h  a criminal aase,  
I 

though* 
i 

1 Mr. Mitchell+ It calla attention to the  fact t h a t  you 
I 
; have to pravlde for addit ional  parsmptoriea, and tha t  ws have 
r 
,i 

1 no t  done. 
i i  

I /  Nf,. D u ~ w u Y ~ ~ ~  What is the numbor o f  that seot ion,  

please? I 
Mr. Mitoha l l ,  That, is Sect ion 4174 of T i t l e  28. 

Mr. Dodgecl. Why Ao you have to provide for lrdAitional 

peremptory ohslllangalsl He has three now. Is not that enough,j I I 

I 

whather you have th5.rtean juro~s or Cwelve? I 
I 

I 
i 

F i f ~  drr Donworth. What was your qua s ti on? I 
i 

Mr. bd@;ao The statute provide8 Tor three peremptory 

ohrrllengea. IB not  thirt anough# even if you hrave one extra 
I 

juror? I i 
i 

Mitohellp You rre outt ing down your peramptories i 
I 
r 

in o r ~ e  an a l t e rna te  is taken. There 3.8 no doubt abouC t h ~ t .  ! I 
! 
1 

Mr. Donworth. By n fraot ion of a manj tha t  is a l l Q  
; 

i 
%TBr.Dobiee There i s  one po in t  here t h a t  I like better 

' 

I 
than this. I do not  mean t o  o r i t i o i z ; e  the dsaftamur, of 

aourae. In civil oases, t he  a l t e r n a t e  juror may replaos 

juror "who f o r  any reason may become unable to perfaman hls ' i 
d u t l e ~ r  In oriminal  oases, you limit i t  to death and illnesrjn I 

! 

A man mag be oal led  away, for exampile. 

! M7.r Mitohelll We do not want any l e t t i n g  o f f  of 





i j  

I 
I 

1 - a ~ ~  a c t i o n ,  and leave it to h i m  to say whether or not i t  is 
&- 

I 
P 

4P19i$ible. .b - e - 

I 
i My.Wiaker~ham~ It seems to me Ohere are a good many 
i 
I 

1 

/ details t h a r a  vhnrh.Loh you woula naturally put in e. s ta tu te  
'I I 

i r e l a t i n g  t o  crlminel procedure which are not neoeclsary in ir i 
11 
11 
'I i rule regarding Fader&% greoedwe* 

/ I ,I 
I 

! 
i 

Mri M i t o b ~ l l r  Z auggeat that Rule 85 be approved in 
i 

$1 i I p r h c i g l e  -- it %a a l l  a matker of fom -- and, w i t h  the I 
? I 
1 
I i ekcsption of t h i s  raat'ion for one additiona3 peremptory i 
I I 

i 

I challsnge Aireotod at the altenldte ,  that the rule be approved i 
I ! i subjmt te revls ion na to fol'lg l a t e ~ ~  I I 

I 

i I&@ OLarh, f i a t  a minute; I want t o  g e t  it oxear. ~ h o u l ?  6 
! 

1: 

I/ I take tha t  a t a t u t a  mainly, or not  take iC? 
i 

i 
I 

' j 1 
i 
! Mr. Mitohellp It 3.8 not  intendad that  you should f a l l e w  1 

< I  
the a t a t u t e j  simply to g e t  out of it any suggestions you csln, 

I 1 I 
i 
in fbhb T ~ v % s % o ~ ~  a8 %O f o m r  I 

i I 

i 

11 
I 

' ! 
Mrr alark* I a as --. and rdd one peremptory ahallangee 

' i 1 I I/ Is t h a t  the idea? g ! 

' 1  ! 
W r  Mitohella For %he alternate.  That wsla t he  motion / ! 

l i  
'i mads. Xs therw cr seeon6 to t ha t ?  
I 2  

5 

I 
j; 

I I 

/i Mrr Dobier I seoond itg ! 
I I 

i 
II 
I! t i  Mrs Mitobelle A l l  in favor of rading one peramptory 1 i 

I 

challenge to each side, t o  be used only stgainst the iltornatsai 

I I 

ft $1 gay aye", 

11 I 
i 

$1 (The questlon being put, the motion was unrnimouelg 
I 

I 
I 



carried ) 

mr &tohell. It is so understood, wllthout objection -- 
that that  .\teetion i a  approved in substanae. 

Mylrr  Loftin. -I make that motion. 

Mr. Editc~hell~ it w i l l  ba so ordered unless there La 

ob j eat ion. 

..# 
RUGE 86* JURIES OF LESS THAN TP~ELVE u- 

HAdOR ITY VhTDSC-CCP o 

MP, ~ t t ~ h e I I +  Rule B 6 r  

& a  Wiokershamr This r u l e  authorizes part ies  Co agree 

upon a amallar nwbor of' jmors than twelve. 

Mr. Clark. X@ar Of aolmse this is limited to agreantsnt 

whioh 14 a l l ,  I take it, we crould do now8 but it might help  

in develcplng the praatioe a 

harr Wioksrahara, I move we approve t b t r  

Hi tohe l l a  Unless there  is objaation, Rule 86 w i l l  

b e approved. 

Mr. Olaey, I do no% l i k e  the expression 'a verdiot 

or f inding". Y o u a r e  using there, far the aot ian a$? r jury, 

a term whiok La really s$riotly confined t o  a o t i o n  by a 

oour t .  Every amounoament by r jury $8  graat icr l ly  a verdiat.  

MY+ Clarkp All rl@ht 3 I think tha t  i s  r good %Be.. The 

reason we put it in i s ,  you rse, t ha t  in, f th ink  it i r ,  the 

next ssotion we have something we c a l l  a findingF 



HF. Loftin. You t ake it up in the next seetione Thiac 

w i l l  go acoordlngly. 

Clark. Perhaps you had better read the next seotion 

m d  oome back to this ,  although I am inol ined t o  Chink "ver- 

d i c t w  ia broad enough to oover what we have in the next 

becfeI~Xlr  

& r  Oheye We always c a l l  those "spacial verdictsR 

where they r r ~ a  on erpeoi.1 iesuea, 

Hr~rr Clarke We have two things in the next one -- apooial  

v e r d i o t ~ ,  and answers t o  intosragatoriss, r e a l l y .  

Mr. BWerlandn I checked that up% T h a t  atruok me as 

wrong; but I ohaoksd i t  up with Bouvier, an4 X found there 

m s  authority far t h a t  term &a w a d  here, although it seems 

t o  me it is be t t e r  not  to u s e  i t r  It is osrtainly p ~ o p s r  t o  

u s e  1% in this way, 

Mr. Obey The bar looks upon (I finding r s  the f Inding 

of a O O U P ~ @  

Mr. Clark. J do not th ink  i t  would do any $~wt  to take 

it out.  

Mr. Mitohallr I Chink it 18 a matter of f~mr 

Nyr Wiokershem. You me- in Rule 861 

My* Clarke Y ~ P I *  The reason we put it in waer to ctover 

t he  things we izave in the next ru la ,  87. 

Nr' Mitohell+ Let us pass t a  Rule 87, then* 



i 
Rule 87. That 3.3 t h a t  in ease there are special  verdicts -- 1 

that 18, a vard lc t  on apaa ir l  issues, or ansrera to speai.1 
I 

I 
qusstionr -w and also  a general v e r t l l c t ,  the general verdict 1 

i 

R U M  879 SUBMISSION OF INTERROGATORIES 

OR ISSUES TO TEE YDRYe 

My* Mit~hallr Rule 87r 

Mrr Olneyr I have one auggestiun in aonnsction ~IAith 

rhall give way t o  the vardict on the spso ir l  i s s u a s  if thay 1 
i 
t 

are  %ncons9ntanL~~ i I 

Npr Donworth. I think the praatioe & i f f e r ~ i  as  t o  w h ~ t  1 
I 

I 
would happen in %hat aort of oaae. I th ink very often the j i 

o o u ~ t  grants a new . t r ia l  if the jury f ind f o r  the  p l a i n t i f f  1 
in r peraonrl injury suit and then mnka r special f fnding i 
which real ly  i a  on some point that is v i ta f .  I th ink  the 1 '  

I 
I court usually gran t s  r new t r ia lo  I am not  sure. 1 think 

9;ka g ~ a o t l e a  v a ~ Z e s +  

me Clark, !hat rsfsrlss to Chdt 

probably all notioat! that. I m i g h t  say we drew this onoe 

making the spso ia l  findings oontrol Ohe general verdliot * 

T h e n ~ s  s h i f t e d  t o  this form. I hrse no particular f e e l i n g  1 
e i ther  way. 

MrsaDnworth. Tha oourt would usually sand the jury 

brok, of aoursa, bafora reading the  verdiat,  which it can 

perfectly wel l  do, and ask reooneidaration, c a l l l n g  t he i r  

a t t en t ion  t o  the  inoonaistenoyj but I %hink if %hey ptwaist  

in it, the general t edenoy  is Co have r now t r i a l p  





Ars we not  up against  tha t  diatinotfon? Can we make a 

a p s o i a l  vsrdlic t inaansiatent with the general  v a r d i o t  s e t t l e  

the iaaue in r low oase? I doubt it* 

Mrr Dodge. Is i t  naaesaary .to k v e  n general v e r d l a t ?  

Mr. MitaheZlo In a law oilse? 

& c  Dodge% YasB 

Mr. Mitchell, i t  i s  if the parties ark f o r  1%. 

Mr. Dodge& i t  is n o t  in Mwsaohusetts, whloh has the 

same oonat i tut l tonal  requirament of r jury tri.la 

M r a  Cherry* Thay do not  know ~ n y t h h g  about general 

verdicts  in Wiaoonring do they? They have not hatd sny in ro 

long that they m u l d  not h a w  one if they saw it. 

Mr. Dodgec Take an aat lon in r personal in jury o w e s  

The judge can submit three que~ltiona to the  jury: 

"Was t h e  p l r r i n t i f l  in the ~xeroise of due oare4" 

"Wns the d e f  endanti negligent ?" 

"If you answer those two in the a f f i m & t i v e ,  what a r e  ths 

damages 1" 

He oan let it go at %hat, and then dirao t  a verd ic t  

acaording t o  that* 

Mr. Mitchellg I misunderstood your questiono I thought 

you neuat, Can he slabmi* f inding# for gar% of the isauss? 

Mre Dodge. Oh, no4 

Mr. Mitchell, X i  your request for apaoial  findings 



1 
covers the whole case, tha t  i s  a jury trial@ 1 

! 

Nlr. Dodger, No geneml verdic$ a s  (I irutter of form is I 

i 
E 

' 1  required in cr ease l i k e  that* I 

1 
i i 

Mr. l&Lt~=hell. If the aou r t  submkttsd every flrsus o f  fachl 
I 

i 
in the  Poma of a spea ia l  question, I should not think r genera). i 

i I 
i 

$1 verdict would be rcsquired. 

:i Mrr Dodge* It i a  8 vary w i a r  praot ioe ,  beoause i% 

1 avolda %he poraibility of inoons3.s tanoy with the  genera% 
I 

I 1 
I 
I : z  1 
1 ver8fctr I 
,I 1 

1 

I Mpe D ~ b i d ~  If I understand you oorreotly, Mrr Chriman, i 

li i 

I 
I 

r s p e c i a l  f i n d i n g ,  and 'chan r genepal verdict,  and %hers is 
i 

i I 
I some lnconaiatonoy between the two3 an8 the  quastion is i 

i 
i I 

i 1 whether or no t  the oour2; oan enter a judgment on that situr- 1 

i 1 
1 
/ t ion ,  1 
I 

I 

1 
i 

i 

1 Mrs H i t o h n I l i l s  11% a l a w  easeti, i 
I i 
,! ! 

Mr* Dobier, Yes3 in a l r w  oaae, in 3 crase i n w N . a h r  '1 

[ 
I jury is -alrimrbla, as  a matter of right. Z hrve the sam i 

I 
i I 

i I 

11 $1 fee l ing that  you have. X must aonfesa I am somswhat buffa~oedl 
1 I I by the Supreme O O I I P ~  deo ls ions  under the Seventh Amendmsnf , 

I 

' I  1 moat of whtoh I dlsagraa, with quite holrrl;ilyj and I ahould 
i 

i 1 
I 
:. l i k e ,  if poaaible, to kaap those quastions out as much as we 

' 

I uan. 
I I 

; j i 

:I I Mr. &emam. I am not  fsunil3.m wwith tho graotice. We I 

i I have no such thtng aa plpeoiarl v e ~ d i c t a r  Why i a  it ournun to i I 
,I I 

i 



5 

9sk fop speo ia l  fZndinga a d  a genesaf v e r 8 i c t ?  
> 3 

Mr* Mitohellr It i s  beoauae the defendant, for instance,! 

or one party, knows that  the rtmosphsre of the caea is against; 
L 

him,  and a jury o u t  of sympcrth~r may bsat hi=, but he knowrs 
I 

that they a r e  honest e ~ o u g h  if their noses are ginned down to 
I 

I 

t h e  faa tr  t o  ~ e n d a r  r t ~ u t k f u l  ~ o ~ d i c f r  He La ohecking the j 

atmoaphore a g a h a t  the spaoial  flnding~ and he will of ten ,  in 

that type of onse, g a t  a gsnsrrl vordiot  for a paraon t ha t  i 
I 

1 

they hrva sylggathy w i t h )  and r. apboia l  f inrling that beats  him,: 
I 4 

Mr. Leaannr Ia t b C  permiteed in avory S t a t e ?  1 
I 

Mr. MitcheT1. It far dicaoretloncrry in moat Btates ,  even 1 
! I 

in a Irw case, for ir o a w t ,  in addit ion to submittitng the i I 
I 

whole case t o  t h e  jury, t o  sk for speoial  f i n d l q a r  1 
I 1 

Mrr Lamaan. It seems Oo me like, in a way, a a o r t  of 1 
I trap f o r  t h e  j ~ y r  I was trying Co th ink w h y  he shoula not; 1 
i 

make up hfra rsl& whether ha wlanta to f ind ouC what; they r e a l l y /  

think, and make spso ia l  f indings whioh wouXd aaover the whola 

ease. He stands on the gsnornl verdict@ Nhr should he be 

p e ~ m i t t n d  t o  say, "I ~3.11 take a chance on your general ver* 

dict, but I w i l l  a e t  r tr&p far you t o  walk into"? 

their jrldgment -- the aaou~acy  oS their aonsidePatiun of ths 

f i e t  so 

the attorney, in arguing his  oaae t o  the  jury, can explain 

- 



that trap to them* Soma aourts ho ld  that he cannot explain 

it; that, they have to do it indspendentlg. 

Mr*bnworth. If t h e y  a r e  educated t o  watoh out f u r  itnw 

Mrc Sunderlmd, Then it doas n o t  do any good* 

Mr. Donworth. It seems to me t ha t  would help them ko 

reach r oonaiatent aon~luslone 

Mr. Sunderland, Or;dinrrily, they would f ind the gencarrl 

vcrdfat and then answer the qubations t o  oorreepon6 to itp. 

The lrwyera explain j u s t  how t hey  could do it in order  t o  get 

that r a s ~ l l t ; ~  

Mr. Dudgee In the l a s t  line of the first sentenos I 

would suggest t h a t  after the word "and" there  bs inserted 

"unless t h e  answers neosplsarily tiispose of the a n t i r e  oaeen, 

* t o  return r general verdict." 

Mr* Clark. Ia that the sense of the meetfng? 

Mrr Mitohells YOU ~3.11 f i n d  10% of opposition among 

p l a i n t i f f  lawgbr a rgrinst a rule that encourages apeolal  

verdictao They do not like them. They want general v n ~ d l o t 8 r  

Mre Dodgse I &Ink i t  La a great miatsks t o  require 

r. general verdiot where the answers d o  oovar the entire orse .  

It means nothing exoeph p o s ~ l i b l e  inconsiaitenoy wN.ch haa to be 

d e a l t  with as r matter of d i f f i ~ u l t y n  

Mrr Sunderland. The sp8oi.l  ve rd io t ,  if properly 

arranged, is a very useful th ingo Aa Mrr Cherry srays, the 

general verdict is obsolete in Wiroonsin. It is used r. great 



5 

L a e a i  now in Miahigan. The trouble with a speoical v a r d i o t ,  
\\ 

11 however, is that 2% is the  sole balslr for the judgment; and 
I1 

if you laclva out anything, inadvertently or othermcl~e, or if 
'I 
/i you s t a t e  soma'khing in t h e  form of r legal  conolusion fnatsad 
r: I 

:: of a f a c t ,  then, when it i s  a l l  over, you find you b o a  no 
I 
I 

I/ i 
t 

!I foundation f o r  your judgment, and the whole th ing blowsl upj 
!i 

5 1  rl 

1 1  WIr. Wiokarshama That is the reason youwlrnt the 1 
I 

1 1  I 

11 I 

Mrr S ~ c l e ~ l a a i l r  No; but Wia~onsin haa a sohear for I 

; j 1 
1 avoiding that  d i f f i o u l t y ,  m d  i t  i s  this, That as to rRy- ; 
! j r 

I 

' f a c t  vthazioh is no% s l g ~ o i f i o a l l y  found in the spacial  verdict,  1 j/ 
t l  i 
i i  and a t t an t ion  wrlr not  npeoif t o a l l y  ocllled t o  i t a  omirslon at i l  : 
I j 1 

j; the t r i a l ,  the oourt shall  be deeme8 t o  have found that face j 
ii I 

! I t 

$1 '1 in iroaordanoe with the judgrasntlrnd the partier ahall be deemep 
I 

;i 

// t o  hrrvs waived I, jury t r i a l  in regard the rsto i 

I I j 
li * 

/i & c  Lsnunn. T h C  ia practioally the aams rule as tho ' 
!I 1 
I$ 
i' eentenoo before the l a s t  in Rule, 87. It leaves ib t o  the i 

// 
/ /  juags to daoide  %he %@sue r a  if the part i e s  k d  waived juryo/ I! 
i i  1 

I 
i/ Myc Sm&wland. No; sts r mat t e r  of f a o t  he doesl no* 
!I I 
t r  I 

// decidr i t  at rLX1 but it i s  juat ds*mcs8 t o  have been deoide8c / 
] I  I 

&r Lemannp IP it has been omitted from t h a  geasmb 1 
1 
I z 

I f indingr i 
i ! 1 
/ I  
I/ b r  &xMsrlrnd. You ornnoe raias the pointr If it was 1 1 
!I 1 
/ [  not  r a i r s d  r t  the trlrl you oamot raise the point, rfterward~ i 
I! 11 I 



by findtlng o f  the  judge in aoclordancs w i t h  the judgment, and 

the garties w i l l  be daelnsd to have waived (I j w y  trirrl in 

regard t o  itc T h t  providaa security against the 

inadvertent omission of some fact, or the inadvertent impropcn 

sta temaont of a f inding by the jury in the  form of a legtax 

oonolualon ra ther  than a propar statement of f a o t  a In 

other worfls, i t  t ~ k e s  out a l l  the r i sk  which fnherer in t h e  

use of a apeaicrl ~ a r d i ~ t ~  Slnce they h v e  had that  

8 ta t u t e  in Wiroonsin they have absolutaly abandoned gsneral 

verdlctn 

r i ; ~ i r l  by jury in aomon-law oases? 

My. Sunder land. Yes. 

Mr. Cberry. Thie i a  aomplete tricrl by jurg~ 

Mr. Lsmrnnr In auah a provision cra, in the sentence 

before the l a s t s  why shoula you be permitted to hrvo those 

s p e c i a l  findings or spec ia l  vaz'diats and a general vesdiof? 

Whg should we not take one or the o%her? 

Cherryo Np11r. Lemann, vhen you got your apeaiaf 

interrog.toriea that  go wlth the general ~ o r d l c t ~  t he  anraerl 

to mrhioh oome back with the general verd ic t ,  thore ia rlmoaC 

never an attempt t o  oover a l l  the i aguar~  in the case by 

your special  int erroga torteso Uslually, as the Chalrmcln 

suggested, it i s  the defendant# who w i 1 3  ray, who i s  aon- 

acioua of m rtmoaghere against h i m +  He pioks ou$-e-lm.+ 



requesta f ~ h "  speaial  interrogatories tho8 e u l t ima te  f a o t a  -I 

if you want to use t h t  ghraie -@ on which he thinke that 

atmosphera would be urnifeat, and makae tho48 the aubjeot of 

the spac ia l  i n t s r r o g a t o r i e s g  Youdo:not attempt, r e  you do 

af$er P apeuI(11 verdict ,  .as Mrr Sunderlm~C! has poitnted out, 

to cover d.1 ehs t  9a at issue between %he partisaa 

Mr. Lema~nr Do you hrvs these intsrrogatories in 

Wiscasin? Do they have them there? 

Mr. Cherrye Ho, beorus e t hey  do not use the general 

verdlct  a t  a l l c  Wa do in Minnesotcr, *ere we uge the genarrl 

vard to  t 

Edrr Wickershun. You have the speoicll interrogatories 

thma O 
s 

14re Cherry. Yes; na hrrvo boCha but you d o  n o t  use 

s g e c i r l  interrogatories unleas you have 1 general vardiat, 

Mr. Donworth. A good i l l w t r ~ t t i o n  aouM be something 

I l k s  thlrpt 

Thore  is r negligenos o w e ,  a personal injury Oasee The 

pla in t i f f  o l a b u ~  negligenae on the part  of the asfendant. 

Suppose i t  was a ocrae of rrn automobile rooidrsnt, and the 

8 ~ f a n d m f  w r e  not  t h e r e  a t  a l l *  A t  the end of the case, 

in addition to s general verdict ,  the deiezxlmt would submit 

two intorrogatorias somethr ng l i k e  t h f o  t 

"(L) Raa ths d ~ i v e r ,  John Smith, negligent?" 



* (2) If' you answer Intersogcrtory (1) l a  the a f  f i r m r ~ . -  

t;ive, s t a t e  the a o t s  of negligsn~sr" 

Yo11 see, the purpose of tht is to put the  jury in r 

~ o ~ t ,  of) * quandgry~ to "put them on t h e  spot", ao to speak. 

That is an i l l u ~ t r a t i o n  of what the dafsndcmt endeavora 

t o  do* and aometimea very justly$ of oourss. 

Olneyl Judge Donworth, I never knew of rr oass in 

wbRhi~h 8 nrpsoial intsrrogatory t o  a jury was n o t  c a p b l e  of 

being ansnersd *yesn or "nowo 

I ma just wondsrlng; about that ,  

Mr. Olney. I never hecll.8 of onsr 

Mr. Lemam.. D i B  YOUr (7udge? 

bdr.Donwqrth. Yes. I semember r case whara, r friend 

of mlne was defending r. rrtraat rr ilsrry, and one of his 

questions was$ 

t representative, employee, or &gent of the defend- 

ant was negligent?" 

And the jurj gut d o m t  

"John Sanitbn. 

Nlr. Sundarlmdp Ordln~ l r i ly ,  that would be an improper 

q u e ~ t i o n  t o  a&.. 

Mr. Il~nwo~thr X t  ia rll An the disoratlon o f  Chs judger 

I&r S u n d e ~ l n n B . ~  The rrtatute uaurl ly  provides t h a t  it 

ahall be a mrtarirl question of f a c t s  You aannot go into 

the evitle~ncrs. It has to bs one of the ultimate f lota,  that 



9 

e o n t r o l a  the  a ~ s e ,  

M F ~  Do@ Ba In basc lchus~t ta  I think the aourt would 

vasy rarely submit questions for t h e  jury unlssa they aovered 

%fie w];a0l@ Oa1480 + 

My& D U ~ W Q P ~ ~ ~  I am of %he opinion that in the Federal 

oaur t  there  ah01138 rlwlys bo rr geneml verdict if' the part;iar 

i n s i s t  upon i C 1  Of o o w s e  I have no objsotion t o  these 

provisions about inte~rogrtorier~ I 60 not th,hink tihe tern 

" s p s o i r l  verdict;" I s  used here; is i t?  But ,  whether it is 

or n o t ,  I Chink only with the oonsent of the prrtSea ahould 

that general v e r d i ~ t  be diaprsnsed with* 

Mr. Dodgeyl 1: ax inclfned n o t  Co agree with that, Judge, 

became, rr I s a l d  before, if the answers pla inly  oover Ch& 

whols oases  it aacomplishes no good puypeae &mtevor, and 

almply leads t o  r poss ib le  mhtake m d  dirfioulty about an 

inoonsirrtent general verdiatio 3 do not see any reason why 

1% i r  ~ e q u l r e d  at n l l  if ths questions obviously oovar the 

whole G R B ~ ~  

Mye Oheye I hrvo  nevar hear& of ehlrr W3soona?Ln 

proosdwe before, buC it, strikes me aa an exoesdinglg good 

I thlnk, hmevar, it would be imprcloticabl@ for ua to 

adopt i t  here r It would bs going too far  a% the present 

Cine. X hhink we ell have Co provida for a general 

vardiotj but I do think -- and this is the point where I 

Zhftnk X am no* %ra aeoord with We Ohairman e w  tbt where 



j l  causa of act ion,  for excarnple, those spec i l l  verdflcta ahould / 
/ /  

o o n t r ~ 1 .  They are the ones thgt r e a l l y  find the Pao%@ 
I! /I it We had ~ h e s ~  apecia l  vordicts  and gsnerrl vord lc t  s fn 

I 

Calif ornir l o r  r great many yeaps, (md the general v a r d i o t  /I I 

; 
aIwaya g l v a  way t o  the s p s o i a l  vordiot* :I 

ii 1 
(I MY* Mf%ohe1Ie Ia law ao@ionserl I 
11 
I 

1 
1 . 
jt Mr. Olney, In law sationlr. The complaint o f  t h e m m a  j 
i i 
!$ 
j! 
I/ on the part of parsonal~injwy lawyers, beocruae the spea ia l  i 
i l  

11 vard lo t  has a double  s f feat .  Ycu may have a jury, just rs t h e !  
i: 
li I 
i: i 
/; ~haimnm hrs sai8, that  is so honest that  i t s  members Hill not j 
!I 
11 i 
/' bring i n  r verdiat that; they know 3.8 n o t  tmsr tan6 2f you rsk 1 
I/ I 
/ /  themp '~asr this tlm f a a t ?  What is your  ve rd i c t  in r e g ~ r d  t o  i 
r j i 
I! i 
hikmt?" they will f ind  it, beoause they w l l l  not  go right brok i // $ 

I i 

on what they know waer the notual f a a t *  4 
11 

i 
:! j 

1 
* I  
i; Also, $t serves in many inatslnoes t o  alerar up in the I I 
I l i 
jl I 
;i mflnds of the jury w h a t  their  general vsrdiot should bel It I 
li 1 
I/ br ings  t o  t h e i r  atCention what t he  important features of the i z g  

li I 
11 case are - - t h e f e a t w a s  onwhtoh CM oase should turn so 
/I 
$1  I 
/! tha t  the i r  general verd ic t  is apC to be inf'luenoed and brought 
i i 
11 i n t o  aoaord w l t h  t he i r  speo la l  vardiot m d  the r e a l  f ~ o t s  of I Ii 
1; 1 

1 

f the oass, when otherwise they might h v e  j u s t  returned r 1 

/I 
general v e r d i o t  the  other  way* [ i 

/I 
I! 
: I  

Thgt i s  the way the  thing workr. 
I 

.I 
11 

I f 



Mr. Mit~hell, I r g m e  with your proposition that  it 

s o u l d  be advantageous and proper  t o  h v e  a apeofal  vem3Cllot 

over tlu, general verdiot. X am not Bisrg~eeing wlth you abouf 

that.  The question I raise is whether, undrsr the c o n ~ t i t u *  

t i o n a l  provision for a jury t r i a l ,  about vrhich the Fsderrl, 

o o u ~ t a  are so a t r l a b ,  it i s  ompotent for us t o  provide thrrt 
I 

if there i c r  a generrl verdict one way and r spacia l  verd ia t  

the other way, %herb l a  a verdiot at a11, and give  the aourt; 

$he power t o  ohoolse betweeg two inoonsistent  finding^ of r 

jups @ 

I rn in doubt about $hatc Begn Dobia is* 

Mp, I)obieI That is my point  nxaotlyj and I should l i k e  

t o  c a l l  your at tent i o n  t o  this fclot r You g entlemen probably 

remember it# but sum~timas this phraseology g e t s  away from 

you r l i t t l e ,  

The l a s t  par6 of the Seventh Amendment reads: 

"Ant i  no f a c t  t r i e d  by jury, shall  bs othemrise r e l  

examined in any crourt of the United S t r t e a ,  than &aocording t o  

the rulen of t he  oommon h a e n  

I want t o  prevent, if we posa%bly oam, the necessity of 

%he Supreme Cow$ writing out ths hiatory of ths oommon law# 

and going baok into the Park Ages, and brying t o  dig ou* 

whether or not any practice s i m i l m  t o  th i r ,  or anything l ike  

it, 81113 ever oountennncred by the aomrmon law. 

Mr. Obey. The common-law oourts, if I remeabeber rightl; 



I would not  be t;oo o a r t n l n  about this L.W were constantly 
t 

-submftting apehiri l  quastiona to the juryo 

H r e  NltohslLa When they had r general verdict  and rr 

sgeaital f in6 ing t k  t were inoons 1st enb, w h a t  dttd they do? Do 

you know whether they rlwaya grantst2 r new t r i ~ l ?  

Mrr Obey. They hrd such oon t ro l  over the jury, in 1 1 
oaaea of t h ~ t  sort, that I think they usually t o l d  the jwg, 1 

: 
i 

in a oaae of that sorC, "You had better go out  and find a 

g e n e r a l  verdict  ." 
Mr. Mitohell* That i~ a11 right. Everybody w i l l  agree 'b? 

I 

I 
I 

that proos8urs* The court would aay, "Hers: your verdict is i 
i 

inoonristent* I ril l  not r e o ~ i v e  i tp Go back give me a 1 
j 
I 

new one," But I am t a l k ing  about r aaaa where inaonaiston* 1 
i 
i 

v a r d i c t a  b v e  bamn reoeived and raaorded, and t h e  jury dia -  t 

i 
1 

ohargsda I agree t ha t  the a o u r t  ought to have power t o  

asad them bacfk* 

Mya Obeyr, There, probably, is the m s r e r ,  

MP+ Cherryp hBay Z c ~ L l  the cornittee's attentton t o  the 

f as% that  one of our ~smBlba~a %a raf erred $0 a3 an euthar an 

this  aubjeat in $ha note! 

Mr. Clark* There are two of %hem hsrs -.I one member, a d  

one departed meombtsr+ 

My. Cherryo Yes, but one who is here greaents I 

wonder if DIro BwnGerland w i l l  not  give us his views about it.@ 

Wr+ S ~ d e r l a n l l ~  A t  o o m n  law, if you aubmittea 



questions to the jury, and they roturnad rnawera along wlCh 

the gsneral verd ic t ,  and then the jury was diaoharged, the 

only use you could make of thoao msmera, if inaonaiatent in 

the verdict, would bs t o  o r d ~ ~  a new trialj but under the 

statute, 2f you have a situation l i k e  C h t ,  i n s t e ~ d  of osderw 

ing r new t r i a l  you can entar a judgment in &ocordance with 

the  rpeoi.1 quastiona, even thou& contrary t o  t he  g e n e n l  

v a r d i o t ~  

1Vh.e Donwort;hQ That i a  the Wi~oonain statues? 

have 1% in Miohigrm, and they have h r d  it for yeara in 

Illinois. It: i a  cr fr ip lg  oommon sCaCuta. It authori~era i;he 

en t ry  of ta judgment 4n &ocordance w i t h  the  s p e c i l l  queationr, 

contrary to the  general verdict 

Mre Mitohel l#  That w r a  the S t a t e  oonstrmckion of y o w  

own cons ti tuti onal g~ovlsion abouk jury t r i e l r .  

Hrr Sunderland* Yes3 and I would atwee with H r k  Dobir, 

that it m i g h t  be a vary nioe question whether that oan bo 

done under the Federal  Conetitutlon, in view of tha, very 

atria* aonstruation the Supreme a o u r t  has always gut upon 

the rim of t r i a l  by jury under the Seventh Am3ndmelltr 

Mrc Dubis* I should l i k e  to you r q ~ a e t i o n ~  M y a  

Sunderland, beoause you know so very muoh more about t h i s  

$ht;h.n I do* Is there m y  warrant or precedent under the 

oommon law praotioa for the rearubmisslon o f  t h e  queafion t o  



' the juryB or to another  jwy,  I S  the judge does not l i k e  

the ir f lnding ? 

Mr.Sunderland. Yes3 I think you o m  find aut lzori t iea  

t o  t h ~ t  effeat; bvt the judge sLmply Gses that  as an indfcam 

t i o n  that there h a  not  been r, proper t r i a l ,  and he can ordm 

a new trfaX in h5n d i s o r ~ a t 9 o n ~  

Mr. OXney. M@at I am t ry ing  to g e t  at is thisr This ne 

t r i a l  simply means rddieionlrl  expenae a d  labor r l l  &round. 

It ought to be avoitled if poasibler 

Myo Dobfe* That 3.a it exactly, Judge, a d  want 

a v o f b  f% %f we oan* 

M y O  O ~ Q Y I  if there  is this doubt --. and I give way 

i m e d i &  tely t o  I t  -- if t b r e  is this  doubt, why can we not  p t 4 1 

in here  sums grovlalon tha t  when special  verdicts care rekuraad 
1 

thgt a r e  inoon~istent with the general vsr8ict, the court i 
i 

shall resubmit the  matter t o  the jusrg, point ing out to them 1 
1 

the inconriatenoy, and requiring that they r e n 8 e ~  oonrrist;en% r 
I 

MY, Mitchel lsp  That i s  provided for here  in the  rule. I ought t o  rsbain that; but then we ought to provide, I think, g 
i 

if posaibla t o d o  so, tha t  if r verdiat should be received 1 
I 

t h%t  is inoonsisten%, and than the jua 8 a m a s  t;o en,ntsr 1 
i 

judgmnb, ff it l a  an ac t ion  triable by jury & a  r matter of I 
I 

right he must reject the verdict a d  order r new t r ia l .  If I 
l 

i t  i s  an nat ion  not tr iable  as r matter of righf; by jury, 



where we make i t  crdv2sory, he may aoospt t he  speoidk finding 

as r basis  for j u d p e ~ ' b r  

Mr. Donarorth. I think it is a matter of very frequent 

ooourrenoe that a verdfo t $a infomrrl or obviously mongo I 

am not  ref  arring t o  special  findings3 but very often,  I 

should say I- I should say in two oor three per c e a t  of the 

oases w- a verdiot oomes in imgropsrly f i l l e d  out in same 

rcasgsc3tro Bsfora the judge IT~C~IV~S it  he lookcl it over, 

and he aays, %sntlememg -.@ he ahftrgsa them on the point 3 

"You nuy again retire. " U r a t f l  a vtsrdiot comas in tha t  f a  

received and f i l e d  in t he  oour t ,  the matter Zs aub jeot t o  

reoonslderat ion by the same jurye 

Of oourss if the oourt, in that reohargs, cornits any 

error, that is a nattar of subsequent considerstion; but any 

verd ic t  IC whioh that jury arrives i s  not f i n a l  a s  t o  that  

jury until the verdict  is reclaivad and flled in the court*  

It i r  w e l l  enough, I think, t o  continue this clmwe 

here a t  the end3 but I do not t h i n k  you need t o  go inta 

d e t a i l  on t he  general question of the informali ty o f  the 

vaPd31c.t;~ 

Mr. Dodge4 In any oase whera the answers t o  three 

questior~s disposed of the  oase in favor of khe defendant# 

but the  general verdict wrsl for the pla in t i f f ,  would not the 

judge say# vOentlamen, you apprrantly have made r mistake 

in thia vardiot,  bscauas I have instruclted you t h a t  if you 



answer tha first thras  questions as you hrve, your o o ~ d f o t  

-mqst be for the CI~l'sndantr NOR, there i a  an inoonsistenoy 

here, and I vrish you would r e t i r e  m d  oorreot it." 

It seems t o  me thsl t would happen in every arss. 

Mr* Smde~landr  But the  p ~ g o s e  of the r s t ~ t u t e  i r  

not  t o  give the Jury a ohnce,  The purpose of the s t a t u t e  ia 

to 18% them put in their independent answers t o  these quea- 

t i o n s ,  put in t h e i r  general vard ia t ,  and go horns. Then the 

judge looka them over, and if? the anrwers to the rpeoial, 

questions ore inoonslartent w i t h  Dhe general verdict,  u n d m  

the st reute ,  then hs assumes t h t  the general verdict ir 

mrong, the specia l  answers are right, and he enters r. jutlgment 

in aaaordsnce w l t h  the apecial marsrs. 

Mr. Ulnayo P~ofessor Sundarlgnd, in view of the q u e s t i c  

as t o  whether, itn t h e  Unite4 Sta tes  courtB under the Constltu- 

t i o n ,  that rule ann ba crdlopted -& 

M r r  Wiokatrsham. I should be rfrclid o f  that ,  under the 

Savan%h henhen* ,  

& a  S u n d ~ ~ l m d ,  I should be afraid  of it, t o o *  

Edr* Olneg, (aontinuingr ) \by not fo l low the other 
P 

thing, nnd be done w 2 W  it? 

Mrl Cherry* MreChairrnan, may I mke I suggestion about 

the Seventh Anendmen* P As I think you yourself pointed out 

at our Zi r a l :  laaating in Chia~go ,  we have t he  unusurl 

aiturtion herb thnt the c o u r t  to whom we report is the o o u r t  



I 
*ich w i l l  make the ultimate decis ion on t h e  bearing of the i 

Const i tu t ion upon any rule adopted* If t h i s  conmrittee 

should be of opinion that, as  r matter of polioy, b rv ing  out 

the Constitution, the result just d i sousaed  is rr daairable  I 
i 
I 

ons, I ahould th ink it could bcs aubmltte8 to the aourt with no/ 
I 

suggestion aa to the question o f  t h e  oonatitutioncll p~oviaioni l  

m d  then if, i n  %he f a o e  of thatc Wi;heg deafded t o  adapt the 

rule, they hrrvo by so doing detarlninsd t ha t  queationr I do 

not thlnk we need to g2ve o w  oonstruotion t o  the Saventh j 
I 
! 
I 

Amendment on t h e  basis  of w h a t  we t h i n k  they will construe 5% 1 
k 

t o  be* i 

i 
If, i ls  a matter of polioy,  thls oolmnittee should thlnk 

the answers to ~ g s c l i a l  intorrogrttoriea ought t o  h v o  the I 
I 

e f f ec t  vhloh hsa bean auggeatad, we o m  do it, m d  then o a l l  I 
%he attant~oxh of' the a o w t  t o  9;he f a c t  lt;h&4; thepa 28 P;ke 

I 
Mr. Mitohell,$ Is not t h a t  8008 suggeartion? ! 

i 

MY& Olneyr WBrrChairmm, t o  my m i n d  that i r r  quite 

wrong, brboause the adoption by the o o w t  o f  such a rule 

with the idea thst i t  i s  all right,  and i a r  no t  prohibited by 

the ~ o n s t i t u t f n n  of t h e  United Sta tes ,  l a ,  a f t a ~  alXI not r 

decirrion. They miat hrve si orae before Wlem, r oontroversy 

involving it, be&@.@6 *her o 0811 be any deoision upon a poZnt of/ 
I 

*hat a ~ r * r  

Mr. Mitchell* We agree t o  t h a C j  but i f  they tW.nk it L 



: c l e a r  it La a f a i r  i nd i ca t i on  that we are safe in pursuing 

I MY* Olneg. If they th ink it is olaar, t h n t  i a  one 

.! thing* 
1 

I 

ji  
ii 
I I 

Nlr. EBitahell* Well, it is up to them to say whether or 

'1 not it i s  olea r  , or whethey they do not .a ant to a o m i t  t h a w  
I! 

selves at th i s  stags. I j 
ti 

~i Mrc Wiokeraham. But ought wa to aubmiC to them a rule 
I 
I 

:i the 
,! t h a t  we think tranaoeMs l imitat ions  put upon t h e i r  p o m r s l  
1: 

I 

I 
I! 
j! Mr. Mitohell. You can do it the other  way. You can 
!i 

': put the conservat ive rule in, and s t a t e  the alternate rule, ;! 

!i 
i; and state, if that 18 true, t h a t  the o o m i t t e e  thought a s  a 

I 

1 

4 matter of po l ioy  the rule ought t o  be that  a speaial  verdict 
I! 
I 

:! overruled a generml one, but tha t  we were a f r a i d  t o  put it in 
1 

:i 

ii because we had doubt about whether that ~ o n s t i t u t e d  a jury 
1 

t r i a l ;  but if the C o u r t  thinks there  i a  no doubt about it, ; 
II 

I/ we reoomend the adoption of the broader method. We cran put in 
tl 
11 
:I the oonservative one, and a t a t e  our  i na l i na t i on  toward the 
1 

- y adopt ion of t h e  broader onel 
I 
4 
i Mrr Wiokeraham. But,  s t i l l ,  do they not expeat ua t o  

.i 
i! exeraiee our boat  judgment 2n the first plaae? If we assume 
: ! ;r 
!! it is the general ooneensrua of oplnion of th i8  oommittee that 
// 1 the general vnrdiot would p ~ s v a i l ,  and thnt the  judge might 
'1 
i; not  conatitutionallg say, "PPelL, i t  seems bo me that this 
11 1 spea ia l  verdict is better than the general vordiat;  I w i l l  
{ 



render s judgment a c o o ~ d i n g  to the f indZngs on the speoiax 

questions" -r assume tha t  we thought that would not be ad- 

mitte8$ ought we to s u b d t  a rule in aooordance w i t h  it? 

Mr. M i t ~ h e l l ~ .  It depends upon what you think about the 

question* 

Vickersham. It depends upon what you think about 

it. In other words, the, ~ourt l a  ent i t l ed  to our borst upinion 

about f 8 o  

wnoonstitutional, they ought to any ao. 

Mye DOdgee Would you have any doubt about this very 

simple casar 

Suppose the oourt put one question to the jury in an 

ao t ion  to reoover Imdm 

"Does the Ian6 belong t o  the p la in t i f f  lw 

Supposte the oourt put nothing e l s e  to t he  jury. That 

was t h e  only isaue. The jury answered tha t  question, "Yes", 

and the oourt dirootetd a vordiat for the olaimantr Is there 

any doubt about Che oont l t i tu t ional i ty  of that prooedurel 

Mrc Mitohell* Has he asked for a general vert!iot? 

Mr6 Dodger. No3 he has not .  

Mr. Mitohell* Well, not of o o w m  not r 

Mr.DoBger, Then if he goes beyond tha t ,  and d i r e o t a  

them, if they find for t h e  olai&ant, t h a t  they must return 

a general verdict for  him, and they do not  do it, you get 



yourself i n t o  a df l f f iou l ty  whtoh would not exist if you had 

n o t  asked for the  general ve rd ic t  -* I mean, on the constitu- 

t i o n a l  question* 

Mrr NIitch~lla You are  raisflng another questlon, Mylr .  

Dadget and that i s  whether, if you submit epeoial  intsrroga- 

torlee that  cover the vihule aasts, you are required $0 c a l l  for 

a general  ve'rdiat, too. I agree w i t h  you, and I have notea  yo 

poin t  here -- that  the provision requiring a general  verdict 

is t o  be applied if the speoiaZ interrogatories Bo not oover 

the whole oacse. That w a s  your gdin t ,  and I have noted t ha t  

here %or the eaction of the oomm%%.P;ee, 

That pa r t  of 9C is a l l  right a UVe are dealing with the 

speoial  interrogatories 

on Borne branoh of the aaset, and also  o a l l e d  for a general 

verdiot,  in a law oarre, and g e t s  incon$stent verdiots Chewel 

Can he take the  f l n d i n g  and d i s r e @ r d  the other,  and i e  thaC 

a jury tr ia l?  

M r , D o n ~ ~ r t h r  I th ink  thla discustsion i@ very largely  

accademio, or may beoomcs aaademio, beoause I th ink  we ehould 

cannounoa as a mat tcdr of policy that we favor a general verdio t  

in every aase, w i t h  disc re t ionary  power on the  pa r t  of the 

pourt  t o  submlt apeoial  interrogatories in every case on any- 

body'~ motion, or on the oourtts o m  motion, but the matCer 

of drawing up particular i ssues  and submitting thoae to the 

jury without s general verdiot ahould apply only in oasa of' 



mutual oonsent . I bel ieve  that a rule having t h e  ef fec t  of 

aL,lr\tatute + that we would submit to t he  bar of the omntry, that 

the jud6;e m y  do away with the general v e r d i a t  w i t h o u t  the 

mutual consent of the partLes, m u l d  be a vory W e s i r a b l e  

thing t o  submit to the  bar of the country. I th ink the  idea 

here could be, rpet without shookifig anybody's sensibilities 

by lesvftng the first sentence as it stanch; and in the next 

eentenoe, where it sage "OP, in any action tried with a jury, 
fn- 

the oow?tw, I ~ ~ l d ~ f 3 @ I ? !  "by consent of the partiesn, %ay 

submit to the juryw, e to, 

Then, at the boginning o f  the  next sentsnoe, where it 

says wWhlhen the statements', I would my, nIn auah oaae* -- that 
meane in aaae of oonsent -- followed by the  f i g w e  (I)$ so 

an to read1 

"In auoh oase (I) when 6h.e statement of issues omits 

issues olaimed for jury trfal ,  ant3 no objection its made prior 

t o  the submishiion to the $my, the part ies  s h a l l  be deemed 

t o  have waived jury= t r i a l  of suoh isauea; and ( 2 )  t he  aourt 

shall enter t h e  agproprlate judgment on suoh am were o r  

findings" a- I I 

I 
I I 

Afad 8 0  forth* I 

! 
i 

&i Mitohel l@ Why do y o u i n s e r t  t h e  aleuse requiring 1 
I 

the consent of the partiea in the aentcsnoe, readfngt 1 
i 

"Or, in ang aotion tr ied with a jury, the aourt may 1 
3 

aubmit to the jury a aonoise, written atatemsnt of the i 
I 
1 
l 



severa l  issues to be d etemlnsd by it" -- 
And so % O X % ~ ?  

Mrrbnwort;hB Beoause the  context shows that t h a t  was 

%?tended t o  dispense with the general %verdicte That is yu~@ 

"Lntention, is ft not ,  Mr. Olark, in the sentenoe -.I 

"~r, in any a o t l o n  t r i e d  with a jury* -- 
To d i s p e n ~ e  with the general verdiot? 

Mr. Clarka T h a t  i s  true. Professor Sunderland was 

qui te  correot when he ~ a l d  'Chat t h i ~  oombines two prooeduses, 

I d i d  it fnten@ionally because i thou@tht it could be done. 5 

d i d  have t w o  rules araw for the purpose of doing th i s  

separately, but I though* we oould save space and bring up 

bo th  points  at onoe i n  the same rule. Maybe Chat  is not 

oorreat~ maybe there ahould be two rmlesj but, nevertheless, 

I d i d  intend to oover two go.inta -- epsoisl i n t e r r o g a t o r i e s  

( that  is, anawera to questions), and the egecial verdict on 

ecgeoilal i a a u e a a  Xn %he ease of the in te r roga to r iee ,  we have 

the  general vordiot j  in the aase of the  speoial  ver8ict ,  no. 

N I F i  Dodge. What  is the differenae between a s p e o i a l  

v s r d l o t  and anslwera to cageoisl kt erroga tories ? 

MrqClark. The speoial  intersogatorise are question8 

propounded along with the general v e ~ d i o t r  In the speolal 

verdiot we have them deaiae on speoial issues, whether the 

pla int i f f  waa guifty of oontr ibutory negligencle, e t e  r 

Mr Sunder lsrrdl . Without any gener a 1  verdict 4 



Mr. Sunderland. It oovers the whole oase. t 

Mr. Dodge. Tha 1nt;errogatoriea are of the same nature 
i I 
I 

In a f t b a r  awss* I 

M r .  Clark. I suppose you omld make Chem run togsther, ' 
exoegt in defercsnoe to t h e  text-writerr; they make a d i m  i 

I 

t f n ~ t 3 0 n r  I 
I 

Mr. Lemannr The diff erenae is that  bhe intsrrogatorf ea 1 
I 

only go to part of t h e  oases, an8 t he  apsa ia l  v e r d i o t  muat i 

; 

I 
aover the %hole case, whereas *h;he interrogatories lnay only go 1 

? 

&r Sunderland. Aa against  the, general  verdict* I 
I 

L 

Nlr. Donworth. One issue, or part of an iaaue* 
j 

Nlr. Obeyr Judge, Donworth has brought o u t  w h n t  seems t o  j 
i 

me a very fundamental point of differenoe. He f e e l s  that 1 
i 
1 

the general ve rd i c t  should always o m t r o l .  I f ee l  just the ' 
I 

i 
o ther  way about ice I 

The great  d i i f i o u l t g  w i t h  jury trials 3.8 t h a t  there is 
I 

not sufficient uontral of the ver6%o.at UP the  jury t o  bring 1 I 

! about a j u s t  resultr Glle have had for years out in C a l i f o ~ n i a ,  j I 

and in most of the aode Sta tea ,  and most of the, S t a t e s  of the 1 
! 

Union, for that  matter, a provision t h a t  the judge a h a l l  not 1 
be perni t tea  to charge the jury upon questions of f a c t  -e 1 

i 
i 

I mean, even t o  advise them upon questions of fact -- or do 1 
anything more Wan a t a t e  %he md.dence t o  them, ' F h g e  baa bee* i 

P feel ing t h a t  Che jury ehoula be left entirely to i t se l f '  to i 



decide the whole oaseo The r e s u l t  1s t h a t  we have mistrial 
. 

a f t e r  m%s.f;r$al; we have mast atroolous verdiots  r~ndleredi  and 

i now in CelZlorn5a we have gone baok and abrogated that rule, 
t 
I 
1 and are permi t t ing  $he judge to oharge.'the jury p ~ o p e r l y  upon 

% I  
1 ' questions of f e a t +  I 
,i 

'1 Now, jury t r i a l  w i l l  not succeed unleas them is a j 
% I  
'i very  conslidernble measure of con t ro l  over i t s  verdiota given 

5 I ! 1 
1 I t o  t h e  judge; and thilsl deviaa of speclisl  vardicts is noehlw 

' 1 

/ more then a bit of machbsry f o r  t h a t  object,  t o  bring the 
I 

I 

I i 

i 
I jury r 2 @ t  down to the easence of the  caae, and make them 
;I 
;: dsoide upon that .  If they deo!I.de upon %ha%, and the i r  deoieriod 

i 
i 

is inaonaiatent wlth the  general vsr8ict, the general verd5.c:ot 1 
'I 

t 1 
1 should give way ., I 

1 
! I 
1 

:I I am peramal ly  opposed to requiring t ha t  in every case 
li i 
;I there srhall be a general vcrdic t and thee the general verdict 1 

I I 

g 1 
/ sha l l  govern, no matter what t h a  jury may f i n d  in other I 

i I 

I I 

I 
I M P ~  Dobie. I aqreo 'with 3udge Obey there. The whole i 
1 

I 
1 

/ /  Matory of the cornon-law jury has very l s rge ly  turned on the 1 
! '1 methods of oonCrol by the oourtia 

i 1 

,i 1 
1 

! ! In conneotion with the h s t  sentenoe, Mr* Sunderland, 1 
1 
I I 
I i c i  with regard t o  reaubmission, I th%nk t h a t  is quite all r ight ;  

:I 
I 

I 

:/ do not :rou9 I 1 
&e%m&erlaadB X have no 8oub.t; about tha t*  I 

" 3 1 
il t 

Dobieb The maCter g o e  away b a ~ k  to the year- 



I 

i books. There was a question as to whether a ohlld was 
I 

i * 
I .  

1 ,  legi t imate .  The jw?y brought in a v o r d i o t ,  and Rouberg sene 

i/ it back, and said ,  "How eay you he ia lawful heir?" The jury 
!i 

" sat@ he was begotten by the same mother, before marrlage and ; 
1 

i 

ii a f t e r  bet rothal ,  vJhich made him illegitimate at common lawe ' 
r 

Is I j : 

I I Under the Redman oecre, I am s a t i e f i e d  the Supreme Court would 
i 
i i 

I! 
h 
I: 

Coming baok to w h a t  Judge Donworth and Judge Olncay have 
I 

I ]  
ii [I a a i B ,  my own idea i s  %hat we ought to do everything we oan 

I 

:/ t h a t  is clearly oomC;itutional to keep the jury from bringing 1 
' i 

fa% a dtsiectil,ve 9 t e ~ d ; b ~ t ;  and if these s p e c i a l  vcrd%cts or 

special  f indings on interrogatories, whatever you c a l l  them, 
I I 

/ are o o n t r o l l i n g  or can be made oont ro l l ing  under a d d i t i o n s  
I 

> !  
~i 

I 
to this atatute such as you have in Wisconsin, I am very muoh 

r 
I $  ! 
i 
1 in favor of that, without the general verdicts The only poink;  
I 

A; 

I / I was making f i r a  t was t h a t  I had grave d i f f  icultyr under the 
i 

1 j j 
I 

i Seventh Amendment, when you had a special verdiot and a 
./ t 

I 

1 
:! verdict on a matter of f a o t ,  as to whether or not the judge I 

i could overrule t he  general ve rd ic t ,  and then, in the light of 
i 

i 

)! the speoial  verdict, enter  a judgment tha t  f i n a l l y  d i s p o s e 6  ' 
1; 
I; i ! 
i/ of the OaSe, 

I 

2 

;i 
? r  
ij Mr. Abitohetll. Let me see if I aan s t n t e  the question i 

; ; E 

'; I 

here so that  the oommittee oan g o t  some action on i t r  i I 
I 

We are dealing here now w i t h  general and speoial verdicts !  
i 
I 

a f t e r  they are reoeived, aas~uaing that they ought n o t  t o  be 1 
1 

! 
I 



r e a ~ i v e d  and the  oour t  ought t o  ask  the jury to oorrect them! 

but assumfng t h a t  you have the verdicts,  and the jury has 

been disoharged, and the general and speo ia l  verd ic t s  a re  

One i a  to make the general verdict oontroZling over the 

The seom8 %a to make the speo ia l  @inding eon t ro l l ing  

The t h i r d  one %a t o  say that in oases t r i a b l e  as  a 

mat tsr of sight by a jury, i f  the verd io t s are inoonsist enf , 
the colmt oannut aocept e f  %her in a jury t r i a l ,  but m t  

grant a new t r i a l +  

There are three speoif %a altemativee  . 
Bydr. Don~or%h~ Doela any one here advocate the f irst  

progosit ion? 

Mrr Mitohell3 I thought YOU advooated i t* 

M~rDonworth~ Judge Olncdy entirely misunderstood 

me, Never for a moment have I suggested tha t  r 

Mydro Mitohell+ You have not suggested that the general 

verdict should oontlrol the spcsaial one? 

D o ~ w o F $ ~ ~  M o ~  navere 

Mr* Mitchafl. Then 5 a m  strike 6hat out aa a matt;er 

for dla~usaion~ 

Mr, alark. Ig there  no t  another alternative, and t ha t  

i a  tha t  you would not have general and rgeaial  verdiats  at 

the sane tfme? 



MY+ Sunderland. He i s  t a l k i n g  about s p e o i a l  

.in$erroga'toriea t o  accompany a general v e ~ d i c t *  

NIrr Lemann. Before we g e t  Co the issue, the Chairmn %a 

formulating, have we not  g o t  a preoeqfng iseue as to what we 

are going t o  permiZ in t he  ray of sgeo ia l  v e r d l o t a  and 

in te r roga tor lea?  ' 

Listening to this discussion, I got the idea that there 

were four theoretioal gossibil1t;iea: 

(1) Only a goneral verdiat.  I got the impreesion 

t h a t  perhaps some one around the table  f avared that  r 

(2) A general verd ic t  glue one o f  these alternatives; 

sag, in terrogator ies* 

( 3 )  A genepal verdict plus  the other  of these al terna 

tivea, either with consent of parties or w i t h o u t  the oonsent 

of part les t  and 

(4) Permlt it; all, as I unasrstand this rule would 
t o  

undertake to dot permit t h e  court/do any one of these things. 

Mr* Cherry. Y,w t h i ~ d  alternative is on%, Mrr 

Mr. Mitchello Let me put your three problem up aa  a 

prelimilnary question. 

The firglt l a  to germit only a general verdlat.  

The second La to pe~rni t  only apecial  findinge, w itbout 

any general v e ~ d l c t ,  in an sffort t o  oover every iasue bg a 



The t h i r d  is a d l s o r e t i o n a r y  provision to the o o u r t  to 

ask for both -- both general and specialr 

I think those are  the three cases* 

MY. Lemann. = ~ ~ o u l t t  ~t not elso 'be possible to provlee fc 

a general  verdflot w i t h  interrugatoriea, I&-%ah, as I understan4 

would not go t o  the whole aaee? As I understand Professor 

SunBerlsnd , the d i f f  erenoe between int errogatoriee and a 

speoital verdict  i s  that interrrogatoriea mag only go t o  part 

of the oase, and the sperrial verd lc t  ie supposed to go t o  all 

MF. Mitohel ls  T h a t  i a  oovered by my three caplesr (1) 

only generals (2)  only s p e o i a ~ ;  ( 3 )  both general and speoial. 

The th i rd  does n o t  sett le#  of oourse, whether the sgroia 

should oover every iersue or part  of them, 

Mr. Sunder land. 'Phe oase of only a general and special  

together  non-exiatenh T h a t  is, nobody ever has suggested 

the praotioo of havlng a general  verdict ,  vhich of oourse 

d isposes  of the whole oase, and a complete lipealal ver8ic.t; 

that  dlsgoses of the whole oaae* Nobody h a g  ever advocated 

t h a t r  It 14 either a general verdict  for the &ole aase or I 

spectial verdiot f o r  the whale oaee, or a general verdict  

oheoked agalnst special  interroga%urlea on o e r t a i n  point8 . 
Mrr Dublea Whioh Bo not  aover the whole ease.$ 

M-prWiokeraham. Nlr.Chairman8 it does seem to me we are 

oonjurlng up a situation tha t  would soareely ever ariee. 

If a judge submits speoial  questions to the jury, and the 



jury brings in answers t o  t hose  questions and a general ver- 

dict, and that l a  handed t o  the  j u g e ,  he will read it, and 

he w i l l  then say, "~entlemen, your f i n a l  oonolusion is wholly 

inconsistent w l t h  the answers to these questionso Nowz you 

take that back, r e t i r e ,  and do one of two things*' 

Mrr Mitohell. Well, he often should* 

Mrr Sunderland. Mo, beoause the s t a t u t e  t e l l s  h i m  to d 

something elae. 

Mr. Wioke~sham. But we are  making a statute, so t o  apea 

Pereonally,  I do no% bel ieve  tha t  in a Federal  jurirsdiction, 

under the res txiot ione of the Seventh Amendment, odhen a jury 

brings in ansvvsrs to oer ta in  question8 and a general verdict,  

the judge oan disregard the general  verdiot; and enter a gener 

find1n.g or a vesdiat  on the answers t o  the epeaia l  questions 

~ h f ~ h  C%O 110% Q O V 8 P  whale easeo 

Mr. M i t ~ h e l l r  As to the question whether the judge 

sometj.rnes f a i l s  to inaist  t h a t  the jury r eoonaider inconsist- 

ent verdiota,  I have had many suoh oases*  Tha t  inoomlstenc~ 

may not be obvious at the staptre Vsr4icts are reoeived an8 

reaorded, and the inconsistency disooverod later, Whme the 

p a r t i e s  agree on a sealed verdic t ,  and t h e  jury in the night 

time ~ R R G ~  i ncone i s t en t  verdiatca, ?and the foreman hands it 

in the next morning, you c annot c a l l  t hem baok and remove thc 

inoonsiatenoy~ so i t  is a praotioal Question. 



Let me submit thds question: 

All %hose 2n favor  of having only a general v e r d i c t ,  

and no spec ia l  f i n d i n g s  a t  all submitted, say "ayeVs (No 

responseo) Opposed, "nowo ( A  unaninious negative vote .  ) 

All those f n favor of omittinfg the  general verd ic t  

en t i r e ly ,  and having speciaE f indlngs attempting t o  oover 

every i s s u e ,  say *ayeHo 

M r .  Doageo That f a ,  omitting the general verdiat where 

t h e  specia l  finfllnga oover the oase* 

MIr. MftcheXl~ Xes* 

Mr. Dodgea That l a  our  gractioe, and I vote  in favor of 

i t  * 

M~~Sunderland~ I voee f n  favor of it as optional ;  

a l ternat ive if the parties agree. I would question whet he^ 

that was within the Federal Conetitution, because at oommon 

law the jury oould not be foreed t o  rendw a spea la l  ~ o ~ d i c t r  

They aould do it Sf they plealse8, but they could render a 

generar ve rd ic t .  

It aeems t o  ma, t h a t  we ought t o  provitlst t h a t  if the 

part i e s  oonsent, a speoia l  v e r d i c t  only shall be rendered* 

That  is the UYi~lconeln graotioe,  and t h a t  t h e  Michigan 

practioe,  and that i s  t h e  praotice they tries t o  g e t  Zn. 

ILlinoita, buk the legislature beat them. It; is a very good 

pract ice ,  

M r o  Zemanno Would the p a r t i e s  have to agree to 1% in 



I 

Mr. Sunderland. InWisconsin they do not have to agree, 

but they oan do it. 

&r Lemam. Your point ie, by agreement of the  partiee,  

a speo ia l  v e r d i o t  only oovering all issues? 

SunBerland. Ye@. I should l i k e  to have the 

Wiaoonarln taaf eguard gut in a- that If anything i t l  inadver ten t% 

omitted and not c a l l e d  to the a t ten t ion  of the aoulrt, it a h l l  

be deemed to have been found by the o o w t  in aooordanae w%+h 

the judgment. 

Mr.Mitohell* L e t  ma) ohenge my second then, t o  

read  in tM@ wayx 

'JVe have r e  jea ted the idea that no speoial verdicts  are 

ever t o  be asked For*  We wane t o  leave i t  open to h v o  themQ 

Now, (2) shall we authorize only special verd la te  on a l l  

the iaaues, without a geneml verdict,  if the part i e s  aoneent? 

M P ~  Sunderland* That is t; 1: should l i k e  to aee, 

Air. Wickershamr I agrae to t h a t  * 
r 

2 

Mr, MitohellD Then it is the aenee o f  the meeting that 

( 2 )  can be taken oare ofe  

Mr. I)odge* I should vote against the  oondition requir- 

ing the aonsent of the parCieaa 

Mr. Sunderland, Do you think you oould force the jury t o  

render a apeoial verd ic t  rather than a genercal ver6iat a t  

common %awl 



Mrc Dodg-ee Take t h e  land ease t h a t  I aupposedi I 

l think the judge could put the question to the  jury, "Does the 

p la in t i f f  own this land?" It covers the whole oaseg I do 

no t  eceet where there is any denia l  of a' jury t r i a l ,  

&, I do not see  where there, is any &Wference 

between a speofal vordict covering a l l  issue@ and a general 

v e ~ d S c  t a 

i Mr* Obey. Sumo time I think we shall  come to the 

/ poiult of having a general r u l e  that the  oourt athall aubmlt 
L 

/ matters to the j m y  f o r  suoh a verd ic t  as w i l l  best eerve the 
I 

'1 interacrts o f  Qustice, and require either a special verd io t  or 
I 

z I 
a general  verdlct Be it m y  aee f i t  at the time$ but I do not; 

t h i n k  wo are ready for  tha t  get, 

Mro Dodge* I may be influenoed too muoh by the well- 

se t t l ed  prautice wlth whlch I am f a m i l i a r ,  and which I have 

/never heard objected to, in a S t a t e  where jury trial is main- 

tainsd asr f u l l y  ns anyPvhm~ in the Q O W ~ P ~ ~  

Mr. Wioksrrsham. Mr. Dodge, do you mean t h a t  ftn your 

prao t ioa  the jury m y  be aaked t o  pas8 on aer ta in  speo i f io  

questions, but they m w  t oover the, whole onee? 

Mr. Dodge* Not netleersarilye It m u s t  be a genera3 verl  

d i o t  if they 90 not .  If they do cover the whole oase, there 

need no t  be a general verdlat ,  beoause this  is a matter of 

order  by the oour t .  There  $8 a general  v e r d i c t  then by order 

of the oourt, a f t e r  the quostions are anawereBa 



f 

Myr VBiokersham+ JJhat I moan% was t N e r  Suppose the 
I 

; spec ia l  f ind ings  a re  inooneiateat wlth the conclusion in f aver 

i of one party or the  other: I h t  happens then? 

Mrr Dodgeo The judge orders a verdict on the anewere. 

X F t  Dodge# Yeso 

My dViokersham. On what? 

Mrr Wiokeraham. But ha, doe8 n o t  enter  a general verdiot 
5 
r 

I 

r 
I I M y l  Dodge, Oh, no 1 He orders  a vert5iot in aooorfiance 
i 

with tho answers. That beoomss the  general verdicts 

Mr. Wiakershamn I wanted to be sure what your graatioe 

i 

1 Mrc Mitchell* The inoonsirstent end of i t  I am going t o  
I 
I - 1 take up l a t e r .  
1 

: Now we have agreed that we rejeot the iden that only 

1 general verdic ta  shall be c a l l e d  TOP* We, a r e  up t o  p o i n t  (2) : 
i 

'1 Shal l  we provide that the o o w t  may tlubmit only special 
I 
t 
/ questtone oovering t h e  whole oaee, without a general ve rd ic t ,  
'! 
I 
if the ptrrtiea oonaent? 

I Mr. Lemann. I understood everybody was in favor  of that,  

I 

;j but Mrs Dodge dfld not like the limitation of oonsentq but 
I 

I 

, :/ otherwists everybody was in favor of if. 



Mr, ~iakersham. I agree, to tha t .  
-, 

'-' . (Nokdisstsnt was expressed.) 

Mre MJttchell* The t ka l~d  questfun i8 whether we a h a l l  

provide for mohZnery by which the oourt may c a U  f o r  a 

general vsrdiot  and also submit oertaln speolal question8 t o  

the jury. 

Mr. Dodge* Whether they oover t h e  whole w e e  or n o t ?  

Mr. Hitahel l .  Whether they cover the whole oase or not. 

Nlr. Lemann. Wlth the partisst oonsent, or without it? 

Mrr Hitchell+ No3 with&- i t ,  as a m a t t e r  of d i s o r e t f o n  

with tho o o ~ t r  They have the power to do it* 

MY& Sunderland* Whg n o t  let the partiesl have a rfgh* 

t o  gut; in thoae  questions if they want t o 9  

Mr. Mitchell& Evorg t r i az  then would be snawnbersd by a l l  

E ~ Q P ~ E S  UP ~~0~8"8~8120%Xlat % O Y ~  e 

erland. Naq that ia not  the expe~iencla. We, have 

sucth a r ight  in MZchlgan, and it 28 n o t  used very muoh. 

Mr. Obey. That was j u s t  our experien~e~ I have known 

of jury tr ia l8  where ~ o u n s e l  for on@ s i d e  or the other pro- 

posed queation &Der quostlon, question after  question, and 

1% was done juet to oomplioats end embarrass the situation. 

We, m e t  with that very di f f i cu l tg ,  

EAr* D ~ b i s a  Wasl t he  i t tea there,  Judge, to oomplfcate 

things, and lay the  baals f o r  a possible appeal, or something 

of t h a t  k2n41 



f s  the re  a cer ta in  inconsistency in Nyo Lemthme I 

saying t h a t  the o o u r t  ahal l  have power, without consent of the 

gartiesl, to rrubmi2; -n partiaular issue, :but has no power, 

without the oonsent of the partias ,  to slubmit a13 the issues? : 
1 

MpJbnurorth. ThRt is the law in every a ta te  now mLs~ls i 
i ' 1  

$1 changed by specPal statute, such as some of these gentlemon 
I t 

' ! 

i have.r 
i 
i 
I O h e g p  In order to brtlng the msbter before the 
t 
oommittee, I move that t;he Court have the  power, in i t a  

discretflon,  to ask the jury fop both special  verdicts  o r  

i mulsrers t o  int;srrogatoriea and ar general v e r d i c t  a t  the same ! 
1 

I 

z 

M r l  Dodges And may, with the oonsent of the parties ,  I: i 
I 
i 

/ omit the gen@mal,yerdiot lf the s p s o i a l  answers cover %he 
I 
g 

i whole oase. 
i 
i 
I 

1 1  

Mr. %itohellc You are confusing, now, threedif ' ferene i 
I 
I 

1 oaaeso I arntrsng to sp l i t ;  them. 
d l  
! 

I 

$1 1 
We have agreed t o  reject %he idea of' ggheral verdicts i 

'I i 

t i 
t 

1 only. I 

I I 

I 
I 
1 We have agseed thn t t h e  aourt may avoid the general  ver- i 

~1 i 

! dict and c all for specia l  verdicts  only on speoial iseues 
I 

I 

1 
t 
f 

1 
.: supposed t o  cover the .whole oases if the partiea oonsent;g 1 

1 ! 
ji 

The t h i r d  question ia, Shall we give t h e  oourC dieore* 

' '  t ionary  power, where he does c a l l f o r  a general verd ic t ,  t o  1 I 
I i 

2 1  I i 



ask for spealal f lndings?  
L. 

_ - MFS Dobieo &l.thout oonsenk of t h e  paugties? 

M i t o h e I l s  Wlithou.l; consent af the partfea.  Now we 

are down to ( 5 ) .  Wts have s e t t l e d  the 'first t ~ ~ r  

Mr. 'Wickersham. Will you s t a t e  the l a s t  one again, 

My, U%.t;ehella %!he last one is %hat the o o w t  s h l %  have 

power, in hfa  discret ion,  to a a l l  for a general v e r d l o t ,  

and also  t o  submit apeolal  interragatorLee on oertain E a o t ~ r  

1Ylr.WiokerePlam. You h v e  no t  yet considered the question 

of 'BVhat happens? 

Mr. Mitohell. Not at a l l *  

& a  Wickeraham, As to tha t ,  I am in favor of tha t .  

M r r  NIitchellr Are we agreed on the t h i r d ?  I think we 

&3?8 a 

NIP& Donworth. W l l l  you kimlly s t a t e  that  again? 

MP* Mitohelle. T!@@ %bird is that the oourt $hall  have 

d l e o r e t i o n w y  power, when it c a l l s  Tor  a genepal verdict,  in 

aonnecrtion w i t h  the  general r e r d i a t  t o  submit to the jury 

specia l  in te r roga to~f t%s  or queationsc 

MP e D o ~ ? w u P ~ ~ ~  1 am for t h a t  a 

(No dissent was expressed. ) 

Mrr Mitohellpr Tkat is agreed h a  

Now we come backs Suppose that  the two types o f  

verdicts  are c a l l e d  for, gtsnarral and special* 



M y r  Sunderland. You meen s p e o i a l  interrogatories w i t h  

t h e  general verdict? 

Mr. Mitohellt Well, it: is a matter of phraseology. We 

a l l  know that if we say "apeaial  verdiotw,  we mean a verdilot 
I 
I on a ageeial question, not t he  uvholk oarsee 
i 
1 Now, we have g o t  the vordicts in. They have come in, 
I 
1 There is provieion here made that if they are inoonsistent, 

$& 

i 

i the c o u r t  need not reoe lve  them, but may oall the juryfa 
! 
I 

at t ent;ion t o  the i r  incons is tenoy and ask t hem t o  reaoneid e~ 
i 
I That is understood. But suppose he doea not, and they rsport I I 
/ m d  t he  jurg f a  disoharged, and the general verdict is %noon- 
; 
I 

; sistent w i t h  some spso la l  finding: 
t I 

I 

I The f i r s t  question is whather ws rill  have the general 
I 

I 

i v e r d i c t  oonts?u?t* 
1 
1 

I The seoond is whether we w i l l  have t h e  special  v e r d i c t  
I 

j 
/ O O ~ % F O ~ ~  
I 

1 'Phe third is, in law actions,  vihether, in oase the 
I 
I 
1 general and the speaia l  verdiots are  inoonsistent, t;hs o o u r t  
E 

* I  
I aha l l  treat it as no v s r d i a t ,  an3 oall for  a new t r i a l .  

1 
I i 
: 
1 

, i @,r Wlokeraham. My* Ohairman, does not t ha t  oome 4ol~n 

I 
1 t o  a question of o o n a t i t u t i o n a l  law? 

I Mr. Mitohe11. That is Pofnt ( 3 ) .  l 
I Mr. Wloke~shamr I am referring to the  last point -r 

4 
: t h a t  is, where tho re* are anawers to special  questions 

I$ 

i 
i submittea, and a genepal vordiot,  and there i a  an inconelsr 
! 



/' 

the smwsrs and the general v e r d i a t  . We would 

l i k e  w d  the R e p o ~ t e r  w o u l d  like, and I am with h i m  in t h a t  -I 

t o  have %he c o u r t  empowered thsreupon to i an t~ r  the proper 

verdiot~ but tihe question is, can he dverrule the general 

ve rd ic t  and f i n d  in conformStg rlth %he apeoial f f n d i q s ?  

That is niae question of aons t i tu t ione l  lark. T am no% 

sure about i B .  Hy 8gmpression is tha t  i t  cannot be done$ and 

yet ,  looking haatily n t  some deolaione hare ,  1C am not ao 

Bure about i t r  if it can be done, I should l i k e  to see it 

done. I think we want t o  be sure, that it oan be oonstitu- 

t i o n a l l y  done before we fomnulate tho mler 

My+ D obi&* We agree t h a t  t he re  is no oonstitutional 

question theye that  %he o o w t  oan order  a new trial .  

Mr~Wiokeraham. Oh, the a o w t  aan order a new t r i a l @  The 

question l a ,  can the ooure entor a verdict on the special 

f indings abaolut ely i~oom@b'~:bm with the general v e r d i c t  

vvhich the, jury has found? 

T ~ l m ~ r  In Illinois t he  specrial verdilot oontrols; 

t h e  answers to the s p s ~ i a l  interrogatories oontro l .  I under* 

stand 2% %%a same in WfPSaconain* 

Wr Olarko In Washington, toor  

Mri Bunderlandr, it is the  same i n  Miohigan and in a 

numbor o f  Staeea* 

Mr. ToJ,,man* Every S t a t e  aarved ouC of the Northwest 

/ Territory hns in i t e  oonaCitutlon a provision t h a t  Che right o 
1 I I 1 

: 
i I 



t r i a l  by jury as at common Law ahall be forever maintained+ 

It oould n o t  poesl.bly be done in I l l i n o i s  by virtue of the 

a t a t u t e  if i% was mltawfu% at oomon Saw .to do 3% I f e e l  

very sure tha t  the decisions i n  ~ l l i n o 3 . a  a re  on the  

oonetitutional po9n6, and that  these doubts w i l l  dtleappear 

when wcs g e t  tho oaeee before us. 

Mr. Olarkr M m  Chairman, I thZnk tha t  under the Federal 

Conet i tut ion,  so f sr as we oan Bee, it is also all right. I 

have gassed over t o  Myr Lemann a case t ha t  went up from 

Washington, on the Washington s ta tu te ,  whioh i s  of this type. 

The court says, 'It may be a niae question under the oonformit. 

sot whether %he statu.t;e oontrolsw, J t  makes no tntim~tion o f  

ang kind of aons%itut ional  question, but says, RAasuming t ha t  

it does, we w l L l  try to read them together", whioh I suppose, 

they ehould do anyway ao f a r  as they oould. 

Mr, Bwderlandta WRS that a oasewhieh want up From the 

Federal  dia%r%o% oourt? 

l i a b i l i t y  act.  It went up from the d i s t r i o t  a o u ~ t  o f  the 

United States ,  and presented a number of qu@stionsj  and they 

d i d  not paas d i ~ e o t l y  .on the rnakte~, as the Repo~t;er says. 

It m i g h t  be o i t a d  as LnInfe~entiaT reoognition that  the 

Washingeon provision waa constitrutional;  otherwise they could 

just have said t h l s  was wnconstitufional. Instead of that, 

they grooeeded t o  try t o  harmonize the diCJe.~ent moves in the 



/ oode. It apparently d i d  not ooour t o  them that t h e r e  wae 
1 - 

i conatitutilonal question i n ~ ~ l ~ e d ~  

I should l i k e  to aek Najor T a m  this 

In the oaeea tbt you mentioned in which thlsr practise 1 
ha8 been sustained under S t a t e  ~onat i tu t ions  similar to the j 1 

' Federal  Oonstitution, was thore  any diaouse?lon by the hi@;hest i 
I 

i i 
I 

o o u r t a  of the S t a t e s  of the oonstitutionality of Wis 

! 
1 i fioe, in the l ight;  of th i s  provision as t o  jury t r i a l  and 

/ re-examinat ion?  I 
2 

Mr. Tolmm. I aan only give you my impression from 
I 

t 

1 
$ 

reoolleot ion.  f thlnk so, because I do not  see how it coulti 1 
1 
i 

be ~0voided. I 
1 : 

It oan be avoided by side-stepping i t@ 

My Impression %a that  Juage Oart;wrl&;hZ; 

wrote an opinion on that statute at an early day, and nus- 

tained 2% as being in accord with t h e  oommon lane 

Mr. Wiohersham. That statute, as I unberstand, 

~uthor$ees the oourb to disregard special anawers an8 enter 

/ a general verdict ,  or d o e  versa. i 
I I 

Mr. Tolman. Or vioe  versar The answers t o  the 
I 

special  interrogatorlea controlr 
' ! i 

Mp* Wioker sham. The ref ore, he cannot 8 isregam? thm 

1 and enter -a general verdiat c I 
They oon t ro l ,  and he enters a 



i 
! 

I g -- judgment i n  acoordance with the speo ia l  r ina lnga .  
! 

1 

i Nlr. Wiokersham. That i s l  w h a t  I mean. That means you 1 
! 
I 
1 

/ disregard the general  verdiat if that  i a  inooneistenf ~ d t h  
1 

I 
i the anewers to the questione. 
I 

i XP Sum3 ep? hand t$ 

! 
i 

M r o  Tolman. Yes, slro 

Mrr Olney. Xe 1% not W i d ~ n t  Chat we cannot r e a l l y  

/ wisely deoide this question untll we know how ~ler ioua  the 

/ constitutional questlon l a  whioh has been suggested? I 

I 1 

M F ~  Mitohello Probably* 1 1 

i i 
I 
1 Mr* Sunderland It has never been held unconatitutionalb 

I 

! I h o w  that* 
I 

I 

I 1 

NIr. Lemann. Suppose we make a motion that we approve / 
! i I 

I I 
/ I this provision subject to the aonstitutional inquiryt and t h a t /  
I I I 

t h e  'Reporter be rcqueettpd to examZne into that?  
I 

I 1 

I 
I Mr. Mitohell, Approve the idea of having speoiar I I 1 
/ f indingsl overrule the general verclict if it oan be dons 
I 
/ oona t i t u t  ional ly?  
j 

1 IGemamr Yes j ask %he Reporter t o  exaalne i n to  Chat, / 
:I i 

I i 
; and pmhaps l e t  no have t h e  oi%tit lonar so t h a t  we o m  give our / I 1 
1 1 
I o m  judrpnent on it, unless it l e  perfeatly plaino 1 
I d 
i 

' 1  My% Dodgeo I aeoond %he m ~ t i o n a  
i i 
I Mr. M i t ~ h e l l ~  A l l  in favor of referring tbt %o the 
I 

Rsgorter say "ayee* 

(The ques tlon belng put, the motion ma unsrnimoualy 

1 



carr ied.  ) 

Hpo Mitohell* Now I aho~l ld  l i k e  to make a suggsation to 

the Reporter. I do not know thae we need t o  discuss it. 

We have been ta lk ing ,  of course, about aatlons tr iable  

by juriea as a matter of right. Aa this rule i s  worde8, in 

the f ipst parapaph  of ie, i h  antione of an equitable nature 

whioh are, t r i e A  by a jury i t  would be neosseslry for the 

oourt, when he is submitting speaia l  quaat lom t o  a jm 

f o r  speoia l  f indlngs, also t o  o a l l  far  a general v'erdict 

Of oourse the rule aught t o  be so Gram that  in jury oasea 

whers the case is not  tr iab le  as a matter of right by a jury, 

the court  does not hnve t o  aall for  a general ve rd ic t ,  

obviously. I t h l n k  tha t  i a  a mere sartter o f  verbiage heper 

Mr. Olarks That oan be done very e a s l l y .  O f  oourse I 

h v e  tricad a l l  the way through to aelsimilate t.he two4 Why 

Plhould he no t  do the game in equity aasea? Them is no 

oonstitutional compulsion therel oertainlyj but why shoulll he 

not do the aamta in order t o  mahe the practice in t h e  Cwo 

~itulationls as nearly analogous as we osln make it? 

BArr Mit~hellr Why f orocs them t o  do i t  when in an 

equitable ease thore %a only some par t ioular  queetion of 

f a a t  -& fraud OF deoel t ,  or  lom me thing of  t h a t  kind -* and a 

lot of other issues in the aaae not speoial ly f i t  Par a jury ' 8  

ooneidsriation? Why ~ h o u l d  he have t o  aak f o r  a general 

verdio=$? 



My* D o n ~ r t h r  I think you a r e  absolute ly  right. I 

think %hat we are ta lking about is oonfined,  as you sag, to 

oasea where n jusygrr presenoe is demandable as  a matts~ of 

right, 

Mr. C h ~ k .  I can attend to thato 

Mr. Mitohello Is there anything more on Rule 877 

Mrr Tobans  Those 1s one suggesCion -- perhaps it may be 

almost a matter of phraseology, but I Chink it has some 

importanoe -I and that ie the phrase "written ahar@;efl a t  the 

end of line J and the beginning of l i n e  4, 
I do not l i k e  wri t ten inatructions or written chargesa 

Theyare  out  of plaoe in t h a  Federal system, I think. I have 

suggeatea t h a t  Che urorda * w i t h  suoh explanationn be, substitute&- 
1 

I 

"submSt to the jury with suoh explanationW. 
i 

Mr. Dodge& Does not that  f o l l o w  as a matter of aourse? 

I vyaa guSoing to ask w h y  those  alaurjes in parenthesea are here 

~t t a l l ,  It i s  perfectly obvious the ju@ e hae to oharge the 

jury* 

Mr. ~ l i t ' o b e l l ~  I th ink  our general instruationa requiro 

reoasting this whole seotion, 3 think we had bet ter  1st it 

r e s t  there. Then we can ohew it over and oome back agcain. 

We cannot foLlow the exact language of this seation.. 

- - low 



NfUTXOB FUR DmECTm VERD1CFF6, 

NPB Edltohellia Then we nil1 pass on t o  Rule 88, 

WIrr Glark. Of course Rule 88 is'eimply taking the 

Redman oeae, the re~erve84eo ia ion  aaae, over i n t o  Federal 

praotgoe r 

I p~esume you probably all reccoll tha t  case. That is a 

very rreoent oaae whphioh definitexy limits the 618 Sloaum caras, 

%he Slooum oase ho182ng t h a t  the upper o o w t  when it reverered 

could not  order the judgment, but had to order  a new t r i a l p  

The Redman oase says, wh~se i n  a Federal, oaae t r i e d  in New 

York under tho oollfosmity provision under New York practlae 

there is a p~ovierlon for reserving detciaion, that that was 

well w5viehin the oommon law, and therefore IB wlthln t r i a l  by 

jury, an8 thererare the C.C.Ao was in emor in feeling tha t  

it could not  airdat a dismissal of the  complaint in tha t  oasee 

Thia is what happened3 ft wae a oalre of negligence. 

The oase went t o  t he  jury. There was a verdiot for the plain- 

t i f f ~ ~  On appeal, the C.0. A, said t ha t  Chere was not s u f f i m  

of ent evidcsnoe, but felt i t  had no power to do anything but 

order  a new trial. The defendant then appealed an +hat 

point ,  nnd the Supreme ClourC in the Reaman oase held %hat it 

was in emor in not di reo t ina ;  a judgatsnt f o r  l k 0  defendantc 

Mrr Wiokerr~ham. Tha poine had been rer~erved fn the  





instruotion, sumo Federal judge m i g h t  v r e l l  say, "~e13, 1 w%13 1 i 

not do this subjeot to t h l e  questlon of law$ I w i l l  j u s t  
I 1 

I 
refuse t o  give the instruotion, a& let t it go at that ."  Then,; 

undw the  Sloeum oanre, all the appellate court oan do is t o  

order a new t r i a l e  I 

I 
WIrr DodgeB You thtnk, although he is f i r m l y  convinoed i I 

he is right, he ought t o  be compelled to reserve tPle questtlon? 1 
I 

I 

maDodgeo Thls is a praotice w i t h  &%ah I am very fami l ian  
I 

I 
:.e have it i n  S t a t e  and Federal lawj but there 3.8 one teoh- + 

nioal i ty:  The reservation must be medo with the oonsent of 

the j ~ y r  

Mr, Ohsrry* After all, there are three methodls of 

deal ing  w i t h  the matter* 

In Massaohusett a,  the r e  is grovisrion for reservation with 

the croneent of the jury* 

In 3ew York and in some ather States t h e m  %el a provision 

C h a t  it mag be reserved with the oonsent o f  the  part i e s#  

I hate  to mention Mlnnecrota again, but we in oommon with 

aome o the r  Sta tes  have a provieion of absolute power t o  Ghe 

judge without the aonsent of either jury or parties not t o  

reserve angthlng, but to rule a+hs motion f o r  a direotad 

vnritict, and then th power Bo grant judpen* notwithdtanding ei 
it exista sgeclifiaally in oases where the appallate c o u r t  

decides t h a t  there  'ought t o  have been a dis'soted ~ e r t 3 i o t r  



Elow, if it were not fop two phrasea in the  Redman oaee, 
.< 

J3':ha~x1A say that  t he  Unitedl S t a t e 8  Supreme Dour$ could permi t  

action in the Feaeral court of Minnesota, for example, in 

aoclordance with the S t a t e  praatiae; bub there a re  two phrases 

there. It is nottoeable that  t h a t  opinion fn the Redman 

oase was by Judge Van Devanter, who a lao  w o k e  t he  opinion 

Mr. Dubis* The majorlty opinimr 

EHr&herrg+ yea. There it waa a f i v e - . t o ~ f m r  decisionl 

Here, it is unanimous* He wrote the opinions in both oasee. 

He said, "the wwaiveB right" a t  one p l a a e  in the Reamern 

oaae, and he @poke of "the reaenved powerRo Now, I think 

tha t  what they have indicated so far is only a method by whloh, 

and indioating greeent limits, a t  l e a s t ,  within &ioh the 

oour t ,  t r i a l  or appel la te ,  can aonstitutionally act; upon the 

v e r d i o t  by giving judgment against i t 3  but I do no t  t h i n k  it 

a t  a l l  aonclludea %he thing* It does n o t  i n d i o n t e  the f i n a l  

resu l t  whioh may be reached. I think here we may h v e  a 

si tuat ion where we may want; t o  suggest t o  the  o o u r t  settling 

that question by m ~ l e .  

M r r  Dodger Waa it done with t h e  oonsant of the jury 

in the Redman oase? 

Mrr Dherryr, No] the  sew York praotioe doee not  provide 

for oonsent of the jury* The Massaohusettar praotice  does. 

Mpr Dodge. It %a thou&;ht that t h a t  makes i t  the verttiot 



z b6 Cherry, It does An Maseaahuset;ts. In New York they : 

! I 
I aay "if oouneel do not objectHr There i a  a provisfon for 
i 
/ ob jeo t ion  or exarrption. In Minneaoh w s  say it l a  not a 
I 
1 question of wa3.vLng the jury or get t ing the j w y q a  oonsen%; ' 
i 
I I 

I 

I .z I 

i i In Pact ,  our atatut bases the granting of' judgment not+ 

I I I 
i withstanding on two things: First ,  tnat you aerksd fop a 
k 1 

! direabed verdict; and, seoandly, that the  judge ought to heve ; 
r 

i 
i 

: grantsa it in the f i r s t  plaaroer, 
I j 

' 1  
I 

i 

On pr ina ig l s ,  X cannot he lp  feeling that t h e r e  i a  no 
i 

i 
I 

i / more interferenoe with the r ight  f a  a jury t r i a l  by granting j 
I 1 

1 

judgment notwithstandlrg than there i e r  by granting a di rec ted  1 
! I 
/ verd io t ,  Tn either oaae t h e  actual result l a  that the 
1 

I 
i 
1 / del iberat ion of the jury does n o t  deternine the judpent. That 

i 1 1 

i e  the actual f a c t ,  whatever wet o a l l  5% 
I 

! 

i 
I 
j Mow I should like just to reise the question whether I 
i 

" thia %a a 8ituatZon where we ou&t t o  h v e  asked the aourB 
i i 1 f rankly  w h a t  a l l a l l  be dons, pointing out that  we roaliss that 1 
I I 

, i 1 
in the Redman osae they heve not gone that far, but they a r e  1 

I I I 

i going the length that  bas been guns under S t a t e  s t a t u t e s  in 1 
I ! 

'I %he light of Stat,@ oonstitutional provielone, wh3-oh, #a I 
I 

t h e  Major aaid a nhile ago, a r e  just as broad as We Seventh 1 
I I 
/ G m s n d m s n f  in the i r  preservation inviul,l;e of t he  ri@t of 
: 



jury t r i a l .  

Nlr. Mikchell% I ahould l i k e  to aek whether, in yo f i r  

opinion, under t h e  Redman and o ther  decisione, there &a any 

d i f fe rence  in the Federal oourts with rospect to the  powers of 

the trial oourt and the appellate oourt in the m a t t e r  of 

granting ju8gmenfB notwflthstanding a v e r d i ~ t r  %ve they made 

any dist inct ion? 

Mr. Cherry* No: they have not dea l t  with that poln%& 

It is a l l  a question of a o o u r t ,  .so- court, entering a 

judgment whioh does not oonform to the actiual vercicC brought 

in by t h e  jury& i t  seeme t o  me it ie a pure matter of 

praoedwal detnll wbre %hat power is lodged ae between or 

among courfa* Ie not t h a t  right, Mr. Smderfarnd? 

Mr. Sunderlandp 3 th ink eo. I do not think there i s  

any question abaut iPP, 

Mp. Dobiet The Supreme OourZ; d i d  not; tht;hink 80 in the 

Slacuna oases 

Mpr C b e ~ ~ y ~  If any oourt has the power, youmay 

oonstitutionally aarign it to any one that is thought appro- 

priate, in the roh@nllle of courts. It is a question of any 

oourt aa against  the jury's verdiot  o 

Mr. Mitchell, Thfs rule is dram on the  theory of the 

Redman oasle, t h a t  unless the court does reserve decision m 

$he motion you o m o t  gat  (1 judgment notwithstanding verdfc  t a 

Mr. C h e ~ ~ g . ~  I would point ouCI however, t ha t  ths 



propo<6d rule )-x does not  provide f o r  anybodyt% oonstmt; aaea 
\> 

it? ' - 

Wpt Clark4 No& 

Mrr Cherry. And y e t  the Supreme ~ o w t  of the United 

i 
S t a t e s  sgeaifically sa id  the Madassaohueetts pracltfoe is all 

I 
where the jury% oonsent has been obtained. It has t 

1 

I 

I 
now said i n  the Redman Galre tha t  the Wsw York pract ioe  i s  1 

i 

i all right where ehey sag there was nu objeotion by Che parties,, I 

whbh means, i t i s s  true, t h a t  under the New York prao t toe 

they oould have objeoted, in whiQh oase presumably or possiblf  

you would have ha8 a differen* result in the  Redrmsn oaaeq 

They have noti had t o  faae the  question that  would be fnvolvsd 

speclif i o c ~ l l y  by the hsinneeoto praotlce, where nobody?& 

oonsent is requised; where, in faot, the judge rules, Be 

does not; reserve anything. 8% deniea the  motion for r 

aireatetd ~ e r d i o t  speoif  toa l ly ,  and $hen he reversea hia own 

ru l ing,  or the appellnCe oourt does, l a t e r ,  by giving 1 

t 
1 

Mrr M?ltahellr , i f  we make a rule that allows the I 

I 

1 

o o u r t  t o  grant judgment notwithcltending the verdict  where the / 
I 

question was not reserved with somebody ' a  consent, we are 1 
i 

asking the o o w f  to overrule, thelr earl ier  caere on the i 
i 
I 

e ~ b j e c t ~ .  t h e  Slooum case3 a re  we not? 1 
Edre Oherryp That was a f ive - to - four  deoisiono 

hprrIhbie.r Yes3 that $8 what we are aakilng. 



Mr. T olman. T h a t  has been apeoif  i c a l l y  overruled in the 

~-~&drnan oase; it has been diating~ished~ ~t least . ,  

Mpr Dobier Not overruledo 

Mr. Mitohel lo It has been distingulsh'e8 where t h e  

part i e s  aoquiesced fn the reservation of t h e  m ~ t i o n r  

MF,D~bi~a Theydfdnotoverru l s theS loaumoaee ;  

but Juatioe Van Deventer, who mote  'the opinions in boeh 

cases, d id  say that o e r t e i n  expreesione in t he  Sloaum case 

not nec@esarg t o  a decision o f  that case were no longer  the 

law. What those exgresaione wlsre, he studiouelg refrained 

f r o m  mentioning, (La 

Mr. G h e ~ ~ y *  #nd he d i d  use the  two p b a s e s  I hsve 

mentioned. He s a i a  in the Slocum oasre there  was the 

"unwaiveB rightw to a jury trial, and he d i d  r e f e r  here t o  

the w m ~ b j e o t @ d  prooedure" -- prooedure not objeoted t o .  

M r r  EbitohalZ. Why would i t  not do for ue t o  put up 

two rule@ -- one of them l ike this, tha t  he may reserve 

deoision i f  no objeot ton by the psrties ia mads, and an 

altermate rule giving him a f l a t  t;Qht t o  grant  judgment 

notwithstanding t h e  ve rd ic t ,  and l e t  them s e t t l e  w h a t  the 

Slooum and Rcdman oases mean? 

Mr, Oherry. That is what I hsd in mind euggesling. 

Mr. Lelaann. I should like to ask the Reporter cand 

Mr Sund erland what they thlnk a bout$ the oons t i tut zonal 

questlono Do gnu think the re  is my aoubt about the val ia i ty  



R8re Clark* If you ask me, X think the Slooum case is 

on the  way to going i n t o  the dieoard, and the c o ~ m t  wefit&j 
t o  take it in aevsral b l t e s r  

&a Donworth. I reaently had obcaaion to discuss th i s  

matter  with three of tihe ju@ ear of the D i ~ c u f t  6omt of 

Appeals in the Ninth Circuit. They had not seen Chis rule, 

nor had I, but we were discussing the proposition. One of 

them saldl "1Re understand that the Constitution, as 

in te rp re ted  by the Suprenze Court,  on t h e  question of t r i a l  

by jury, rsquireq us to send baok for new t r i a l  a case whore 

the, judge erraneouslg denied a motion . f o r  ta directed v e r d i c t  

at the olose of a l l  the evldenoe," He craid, "Doing that 

inev i tab ly  invite8 the  makfng up of evidence a t  the next 

t r i a l  t o  g e t  bg the nxlssing point  r"  He said# "Of oourae if 

we aay khe plaintiff f a i l e d  t o  make out a oaas becauas he 

did not  show s0 and 80, Chat i a  an i n v i t a t i o n  f o r  some 

evidence a t  the next t r ia l"$  and h-b view, very informally 

expreersed, was in favor of something of t h i a  kind, 

Plow, I have t w o  suggestions t o  make about th is .  

In the f l r a t  place, i n  a t r i a l  o f  th i s  charenoter a motior 

, for a direoted reraict La usually made twioe. It is maae aC 
I 

1 *ha, cloas of the plaintiffgo case, reserving the rlght to puf 
I 
I 

1 in further eoidenoe if denied, which the oour t  uarually per.. 
I 

, mite,  and tt ie made at the close of all the sltidenaer Now, 
I 

I 

I of courae *at we me, ta lk ing-  about here, 3.8 a motion made at I - 



the, c l u ~ e  o f  a11 .L;he evidence, and I think that should  be 

\.. 
made pe r f ea t l y  p lafn .  I thlnk in the f i r s t  l i n e  2- 

"When, in an action t r i ed  with a juryw -- 
There should be inserted "at the $'close of all the evidenc 

"a motion i e  madef'$ not simply at the, alose  of the p l a i n t i f f  $ a  

0 8 d e  r 

- Then, in the f i n a l  trentenoe, it saysr 

IFThe oourt shall Ohen render judgment with tho same 

effeot and in the  sane manner as if i t s  deois ian had been 

rendered before submiesion of the case to the jury." 

I wonder if .&hat ie apt language. I am not sure whether, 

a f t e r  the warde "the courtn, t h e ~ s  should no t  be inasrtctd 

*if i t  (grants suoh motion". If we make the i dea  compulsory, 

as Mr. Dobie saggested -- 
Bbr.bbie. Only if he refuses the peremptory instruation.  

Mr, Donworth: It seema to me the rule, perhaps, could 

be worded in t h l s  way -- that whenever a motion of that 

aharaater 58 made at the a l o s e  of' a l l  the evidenoe, the judge 

may either grant it or may postpone the decis ion untll a P t e ~  

the v e s d i o t  o f  the jury. That  I s ,  you g e t  my Idear He can 

grant  the dismlseel at that time, but ha oannot deny it. He 

may grant it, or he may take, the verdict of the jury subjeot 

bo M O ~ ; ~ O T ~ ,  

Hr. Dubie. On a question of law, ae they c a l l  it, 

Donworth. If he denies it, then I am afra id  we 



I 

&get back Into Che old Slooum case. Now, here he just resorvee' 
I - - 
I 

? 

I 
1 his  dt3clsion. He could have granted it. Hot grant;ing it, thez  
i i 
I 

i 
1 thlnp, to do to br ing it under the laCer oase is just t o  say, ; 

: "I reserve; I t aka  the verdict or oonditlonally, 
I 
j 

I 
i 

! and then I nil1 d e a i d e  the m o t i ~ n r "  
1 
: 
1 I do no t  knoa but %hat a rule might be v a l i d  that wouM 1 
1 I 
1 

/ say he may grant the motion, or he may Befer ruling on it 
j 

'i 
t / until af te r  tho verdict is returned. % 

I 

Now, Professor Dobiefe 8uggestion La, p~aotiaally, tha t  [ 
I 

/ he w i l l  be compelled$ is it not? I 

i ! 
1 1 

1 b e  Yes. I do not thlnk that can do any ham. i 
1 ! 

I 

/ He does not have to exeraise that powor, but it just put8 it i 
1 i 
i I 
/ in auah shape %hat the upper o o u r t  may then finally diagose 
I 1 
j of the Caaer 
I I 

1 
I & r  Clark. Your two auggestiona are identicnl~ are i I 
1 ! 
I 

1 they n o t ?  I 
f 
i 
i MY, Bnwuporth, I am inclined to think so, exaept the I 

phraseology. 

: i Mr. I d i t ~ h e l l ~  I have a augges.tion, if you w i l l  allow me / 
I i 

1 t o  make it. I t h l n h  we ought to d ~ a w  one rule tha t  3.8 
I 

i 
/ literally acoordlng to the narrow i n t e r p r e t a t i o n  UP the  
I 
i 

,i Redman aaae. There I think we ought to draw another one 
8 i 

1 

1 that  grants the general poser f o r  the appellate court t o  
! I 
I p a n t  jumment notwlths tanding the verdict where a motion 
I 

I 
! t o  direat  has been denied, and put the, alternatives i ~ p o  





poss iblo the general power to render judgment notwithstanding 

-the v e r d i o t  ought t o  be grante8, and here is a rule to that 

eff eot  ," 

M~~R~bert~ha~oa* I move that m d6 t h a t *  

Hrb Bobtee J secon8 the maot%one 

My. Dodge. Have you oovered Dobiets very i n t a r e s t i n  

r~uggesClon that i t  be required? 

NPe N i t o h e l l #  Tkwk i s  an aIP;e~rm%fvrt, but in prasi;?lca$ 

effect it i a  wllipping the d e v i l  around the  stump$ and there is 

another thing about i*: If i t  is required, t h a t  eliminates Ch 

element of oonsentj and the Redmen oaee, on its face, is limit 

e d  to OOIIS@B% ~aassp? 

Myr Dodge* I undleratartd your Cwo alternatives,  but I 

thought there  was a Ghird ohoice. 

lMrr Mit~hellr I do not th ink there is, bemuse the 

t h i r d  ohoioe -- to requipe you t o  reserve i t  in a l l  oslsea 

w % P ; h ~ t ~ t  oanemb -- 1s equfvalent %a a , P l a t  atatemen% that +he 

court  lgay grant judgment notwithstanding the verdiot .  T t  is 

noChing but a ~ i p a r o l e  

Mr. Sunderland. These is another poss ibi l i ty ,  though. 

The s u p r e ~ e  O o u ~ t  hae ilndiaat ed that  the Masqaohuaett~1 prao- 

tice f a  all right. In Railway Gompany v. Page, 274 U.S . ,  

they d e a l t  with a ease tha t  went up from Massaobusetts where 

the matter was ~ e a e r v s d  with the aonsent of the  jury, and no 

question was raiaod aboue i t s  propriety. HowI the jury 
i! 



slways nonstsnt;, but  the parties w i l l  note I would ra ther  

have t h e  consent of the jury than t h e  consant of the partiea.  

! 
I 

Mr. Mitchell. I do not see why a jury has a rip$% t o  
! 1 

waive a manta oonet$tut iona l  riLght to jky t r i a l .  
I 

I Mr. Cherrye That has always seemed t o  me the worst t h k g  
I 

I they have doner 
i 
I 
i I 

i H~r%nder land .  So W e r  the Ma~aesaahuseets praotioe you 
i 
/ P v i l l  g e t  the benefit  of the very t h i n g  they overruled in the j 
1 i 

i 

1 
I Mr. Mitohells I do n o t  Chink %he Coup%, on r e f l eo t l on ,  1 
! i 

I 

/ is ever golng  t o  hold t ha t  a jury oan waive a man's right to 
i 

1 

! I / aone titutionrl trial. I 

Mr. Obey. I do not  think a jury oould delegate flt~ 

/ funation to the oourt, either. I 
1 I 
I 
I Dodge. The, oaae of Railway Company v. Page, whiah ! 
I 
I i 
I Mrr Sunderland r e f e r s  to, was ay nyoase. I was for the defend- 
I I t 
1 ant, and there was a heavy verdiot against me in a personal 1 
j t 

f 

/ injury oese; and Judge Morton, in the d i s t r i o t  oourt, ~csservecl / 
I / 6ecisfon on t he  motton. I had fo rgo t ten  t h a t *  Upon argument 

1 
/ afterward he aonoludea he was wrong in submitting i t  t o  the 
I 
t 

. $ 1  / ~ U F Y ~  an8 d i ~ e o t e 8  a v o ~ d i a t .  That was upseC by the oirouEt 1 
i 

I $  j 

'! I; rrourt of appeals,  t~o-to-oner Oer-biorari was granted, and i ' 

I ]  1 I 
/ I S  the Supremekurt held tha t  Morton was ri@% 3 and the praatiae I 
ji ! i 

!I all through was never questioned by anybody. 1 
1 : 
!I 
I Mr. Dobier There was a vary oavalier opinion. The 

i 
i 



aourt; d i d  not discuse i ts  r e b t i o n  t o  the Sloaum ease* in 

the Page case they j u s t  went rl@t along and took it very 

gently. 

MY* Dodger It was a very satlerfaotory opinion. 

(Laughter* ) 

Mr. Dobier Yes; I agree with you. 

MY. Bdltahell, MPBT. Dudget do you not a p e e  that; an 

altermaee rule that in any case where a motion to d i r e o t  LEI 

denied the o o w t  ~ a y  grant jualgaent notwithstanding the ver- 

d i e t  is t h e  substantial aqnivalsnt of a rule t h a t  in every 

ease he shal l  s?oaertva deeiaion wlbh  or wltthowk oonsent, and 

then mag grant judgment noCwithstanding the verdict? 

NLr. Dodge* Pee3 but, as a matter of fac t ,  we have had 

for many years a very valuable statute in Ma~assaclhusetta that  

the Supreme Judialal Bourt, Lf a verdiot ought t o  have been 

renderea and if it f e e l s  that the oase was ful ly  tr ied#  may, 

in i t s  disoretion, order judgment for the defendant. It is a 

pract ice  mnsltsntly invoke8; and its oonatitutionality, i f  

attacked, waa sustained long ago. 

Mr. Qlney. If we h z v e  authority over appellate prooe- 

dupe, I think we ought t o  adapt 2%. 

Mrdbnwtvs~Lh, Aa a m % t ; a ~ ,  of self-defense. 

bb?r Dot13.e~ The S t a t e  O O U P ~ S  do not f o l l o ~  the S l o ~ ~ m  

ease under their oonatitutilons. SChey have very generally 

deparCed from it. You gentlemen may remember that in one 



arse the d i s t r i o t  judge viola ted  the Sloeurn uase flatly, d i d  
I 

-1% del iberate ly ,  and then suggested to the air-ouit court of 

appeals that  they a o r t i f y  %he question to the Supreme Court; of 

the Uni%ed States,  under the idea %hat it was a five-to-four 

becision, and t h e  Court had ohmget3 its make-up. The airoultt 

oourt of appe a l s ,  howeves, s a i d ,  "We do not lik 4 the Sloaum 

aase a t  all, but, when it ip, foreoloeed by aut;ho~ity we w i l L  

not o e r t i f y  questions." 

Dodge. There was no act of Oong~ese in the Sloeurn 

cBae. It waa n o t 8  question of whether &mgrees could d e a l  

wiLh the aituatf on. 

Dobfgs NO* 

L Mr. Donworth. I should l i k e  to atrk this  question, Mr. 
i i 

Dabie. 1 a m n o t  olear whether th is  has beendecidedl  
1 

1 
i 

Suppose, sa a .t'%nal reauLt of a l l  this ,  the d i a t r i o t  4 
5 

judge dsniee  the notion f o r  a direoted verdict,  and enter8 
I 

i 
I 

I 

judgment on the vemliob in favor of the plaintiff. The I 

I 

i 
! 

6csfendant takes -it of error, and the appel late  aaur t  then j 
ffnallytgaiaposea of the case by reversal vote? Bust they 

n o t  send i t  baok for a jury t r i a l ?  T h a t  is, where the looal 

judge f ina l l y  denles the motion, muat it not then go back? 

Mr. Dobie. Unless mere is thia reserved guctstion of 

,taw* 

MF* Donworl;h. But; even if he does reserve it, is 

there any oaae vhioh holds that  the oircuit court o f  appeals 
!I 

$1 may reverse s f i n a l  judgment far  the p la int i f f ,  even thou* 1 
11 i 

I 



I 
j 

/ the point was reserved by the local judge? 
t 

I 

Nfrr Dobie. X d o  not know of any such case ae that, &ere8 
I 
1 1 

; it wea f o r  the p l a i n t i f  2% i 
I 
I 

I 
I 

I 
I 

M r r  Donworth. Is n o t  the a little different  
I 

I 
z 

i when i t  g e t s  to the Suprema Court o f  the, United S t a t e s  between; 
I 
t 

. I 

the t w o  oases -- one where the d i s t r i o f  j M g e  finally grants :I 

judgment for the p l a i n t i f f ?  
1 

i 
1 

&&r Dobie. I th ink undef the Redman ease the o o u r t  can I i 
I do that ,  subjeot to t h i s  reamved quest ion at law. i 

1 

I * : 
I 
i 
i 

Mr. Clark. In the Slocumoase, theydea l t  with t r i a l  1 
1 I / by the Federal court dealing with the Pennsylvania statute. i 1 

1 1 
i 
1 (Reading:) 

:I 
I "A s t a t u t e  had enlarged the devioe so t hat wl~enever e i t h 4  
I 

t 
1 I 

1 

party moved f o r  a di reo tea  verdict which raa denied, the 1 

' 1  
movant oould auba oquently a sk the oourt to have a l l  %he evi- ! 

:I denoe taken upon the  trial oert i f  l e d  and f ilea so as La become 
j 
I 

t 
1 I 

/ a p a r t  of the, whole record and then move far  judgment non ! 



f 0Ise 
sale;. 

j 

I gueen I am wrong about i te  becmsre -- I said i t  m e  %g~he 

Oirouit Oaur t -- the PennBylvsnicl Supmqb Qourt held that the 

rstatutb did not infringe, upon the provinoe of the jury but 

nereXy ggae the court the power -- but the Uniteri B t a t e ~  

Court by a vote o f  f ive Oo fous held that emh prsotios violart- 

ed the Seven* bendm@nte 

aLRe MmMIELL: lYsy I eta.l;e ary propoei tion, and if earns- 

,, body else hse a better one we om try t o  bring i t  t o  ar head? 

lidg p r o p o ~ s l  was t o  e u h i  t two slternatire provieianer t o  the 

ji (lour%; one should be Rule 88 made t o  oonfom t o  OD-n l a w  

wgthin the Bedman oaee by iaesrting the vorde "ff neither party 

objectefl after the word "reserveu in %he thSr4 l ine;  Ihs slker 

;:native progoeition i s  one t o  grovi4e for the, e;ranting of j u g -  
1: 

~i mrant notw% thetanding the verdiot , wen thdugh the dea i s ion  ha8 

:not been reeemed, when there has been o =Xing in the trial 
I 

1W. BUBIiERLPBD: You would have no objeotion t o  h b i q g  

C h a t  r m u e t #  instead of @may* --- "BLUB~ reaexve i f  that pkrfise 

t 

m'M#~JIL: 12 either party oQjeots9 , 
!, I 

, 

I >. \, ,i MTCmlrL: I nouM have no ~ b j w t l o n  t o  %ha%. 
li I 

1 ;  

/i ' We 8UIDERLPllD: Then you always get the material for 
I 3  1 

!k3irrpoeition o f  the owe. 
i 

I 

< !: 
I 

I 

Ir  
W R e  MITVHELL: X think that ira ar good euggeeffon, -- if I 

:3 

1 

I 

beither parky objsote he must meerne ghe point l f  he doe8 noti 
1 

1 
8' 

I; i 



grant the motion. 

DOEIWORTH: It doe@ not say #~nrust*. 

MR. MITOHELL: I t  rrsy #the motion i e  msdetg. 

MR. DONWOB'PW: That would aompel him in every w e e  t o  cub-. 

rnft  the osee t o  the jury. 

BIR. SUNDERtBND: Then you ge t  8, vcsrdiot wMoh you can 

MR. OLWRE: Hs can gxant %hihe motllon. 

ILITOHELL: Whet I wean %la if he 4osa not grant it, 

he m a e C  reserve f a ,  eu'txait the oacr0 to the jury, and render a 

Bee S ~ s i o n ~  Do you want f o  vote on that? 

MRI OHIERAY: *ere ha8 been a motion =&a, in co~neoCfan 

Wjt th %ha*. 

OLE=: lUro Ohsfs~uarr, the, rule giving %he crourO power' 

t o  enter %he judgment ao0witbtrhnOFznding %he verdioB i e r  eo moh 5ns 

the intercaet o f  speedy juet ioe,  that I would Eauggeat C b t  we 
I 

formulate %he rule along that l ine  an8 then sttaah merely a note 

for the informetion BSI $lZB BUprem~ Omzt that ire, believe that  : 

%hie rule i e  not in oppoeitlon ho %he rulfag that is annornoad 

in the Reman aooe, jurt a s l l  i t  t o  their at;tsn%ion if they thkpk 
f 

i t  %r e n  right@ I think the oourta are inevitably going Oo ' 
I 

oome Go the oomlueioa o f  permitting: tbejud n% fo  be enteratis 

&Ba MXIPDHELL: Hy pereonal oplnicrn f s  fW.t they n l l l  have, 

f a  baok anay from tihe @loam oerlre further %ban they have Sn i 

I am not nilring t o  eubsoribe h@ 

the 8%- t o  %he oon8xory. I think we have t o  puC tlt up ho the** : 
i i 





BW. EBITOHELL: Is not the point %hat by gutting tM words 

*if naffher: party objeote-in b~aokBte &nd putting that right 

up t o  them fo atrilrs i t  out or consent t a  leaving 1% tnP 

NR. 1X)BIE: A l l  right, 1 aske t h W  motion, i f  i t  f e  not  

before, the hmOeo 

MR. OLARUI: X eea 'thie l i t t l e  d i f i i o u l t y :  It seema, t o  ma 

that your a@Oond mle, while i t  i e  pretty 010610, t o  the old 

8100un owe, and that l e  &eking t h e m  t o  snallow the SXo~oam oars@ 

a t  onoe and they might be unwilling t o  do that,  nhioh throw8 

it 'bask t o  this rule which i e  now ooneidersbly ernss~ulatea~ 

MR. UX OI'PCHELL: No i t  i e  no%; you have stmala: out "yw 

and put #mustHo 

MR. EILdRIC: f mem, i t  i s  ereaeculated by that rsquirenaent 

o f  not objeotiag. 

I&%. MIT(IHEL&: &h ne have put that l a  bsaoksfe and given 

them s ahanoe t o  strike that out,  an8 callsd special ahtention 

to  9%* 

]MR. WBXEI l l t h  the re@-endation that they approve i t  

O X  strike be O U % ~  * 

&I%. WBITOWCLL: With the reoomaendation fhet they oughB t o  

Pa* DOBIE: I make that mof;%onr 

( ~ h  qusar*loa wao put and the motion unanimouslly 

i 
I prevai led.  ) 
I 



m* WTgHELL: ~ 0 ~ ~ 6  like t o  IRaka a suggestion here 

that ha@ ooourred t o  m. f do not know nherther i t  %a oovered 

by m y  oBher rule, fn the Federal courte,  ae distingui~hea 

from moat atate preotlaepl, if the defendant reste at  the olwe 

of the plaiat i f f ts  ooset, for th pumbee of making a wot;ion fog 

%mated vercllot, he hae not the rig&% t o  go on wkth the evil. 

dsnce unlese he gete $he oourtca ooneenf Now, I would l i k e  

t o  esa, thaC rule abolished and gfve the defenmti the r ight  f o r  

the purpoaa, o f  making the motion aad nut have t o  ask the oourtg 
, 

oonsent l a  caee %be aoBion 58 aenied, Co put in hie defence. 

adR. M>NVUR~~I:  ahat Bind of &motion i r  Chat? There age 

kinds, of Q@urae; f inal judgment or dimieeal in as natw 

a nsa-mi to 

i j  leryer who praoCiaerr in $tat* oourte forgetr *can he mabe %he ' 

!. 

and he gstr oaught in trap* Be oughB f o have tihe right bo 

iinuke t h s O  moliion can8 get a ruling orr i t  w i t h o u t  be- depxive& 
f t  
I :  

!!of the xQht  t o  pu% 111 hte evidence the motion i e  danied. i j 
" I$ 





haRI DOHVORTB: I un8eretana i% i b  di~ore%ianary with the 

j a g @  t o  le* him do that or ROC* 

nBR* IIIITCM~LL: Ought het have %he ~ighZ;T 

DODGE: The mere presentation of  tbe moaion 1s not a 

waiver of Bbe ~ i g h t  t o  put in fur%hex ovidenoe? 

PW4 ftbITOHdkLL: If %be mot fun is denied. 

BW. DOBIE: 1 eeoond that motion. 

MBBR, (ILBRK: Do you ran* a net seetion? 

&Eta MVNTOHELL: you can at iok  B eeatems right in there, 

MR. OUW: If the motion i s  gox a direateol oeMio* i t  

results in a ju8(gnenf at the bar; a%herwlse i t  w i l l  jurC be a 

motion far le non-euit. 

you wi.ilL retoognlse plenty of cases where you bow ths %B 

not going t o  give a direc%e4 oerdiot but where he might d%mk8( 

witbout pxejudiae, o s ~ n o n - m i % .  Pournayrnalce both, but you 

wt31 sbviouely have t o  have a different type o f  arrse t o  gat  

lu(R4 DODGE: Is that not what i s  mew* by anat ion  for 



MRe DODGE: Ira the f ire% line? 

me Cmm'd; ~ o B P B u $ ' ! ~ ~  

bBR. 1)OI)GE: There ie only one motion 'chat I have evels h 

of and that i~ the motion for s alrect6d verdict. 

MR* [R.BUNmmBBJD: %at i e  f he only motion there i p .  ma, 

Federal oouxesr have raid over and over agein that in ID'ederal 

prao $Foe them i f e  no @%ah thing ae a non-sui t r  

PIR. kVIOmRmLIM: Under as Gdlepraot l ioe  i t  is slnrycl r 

rnotkoa t o  digllirse* You move 'bo dirrmiesl the omplsisf a% the 

alcee a9 %he plaintiff *la evibenoe, and you mare t o  renew the 

motfon st the oloere o f  the 8efsnWt*a  evibe~mts 

.MR, WBXE: Boae that preOlu.de him irm bringing another 

au iL t  dlugpose i t  i r  granfee; 4-8 %ha% preoluds the p la int i f f  

from bringing another mit i f f  that oauee o f  aot ion? Xn other 

words, i e  i t  a ruling om the merits or ni Wlout prejudioe) 

MRfi IIOI(ICRCPHUQIII: Hot at the olotrs of the p l e i n t i f p s  caee 

but after a l l  the svideaoe i s  in a motion then t o  dfsmiesr %he 

in pro and eon* The motion in the f iret  instanas i e  &f&s 

dmwrsr to the evi8snoe, the o ld  fashioned demurmr t o  the etvi* 

Qenoe, thattbe plaintfff has i a f u d  80 make ~ u t  I(, oaecs, a o t h ~ g  

wordla, and the d e f  en8an.b move@ t o  dirlnir~s the aortlplaina on %ha$> 

MB& WBWUBWPB: Xrl  Dodge ingut me about f bs uae o f  the 



is 
:I word * dianiessl* BQ underetandiag/tb t you alnays dismise 
I% 

the aotion,  whether i t  is w i t h  prejudioe or without prejwlioa. 

W. WIOICERBHBM: Our psntioe i e  that you dimirss the 

aomplaint. 

BQ1. DOalEORM: Eithex one, but in our Sta te  you put in 

t h e  words Qdiemieraed ri th pre judfoe-or rorithout prejudiocsH. 

@El4 ~llOmR8kibM: We do not put t b t  in. It $8 intanas& 

t o  be without prejudiara. 

WDGE: D m a  not the oourt in you& prau t i o e  &ire@% 

the jury t c  re turn a ~ e ~ d i o % P  Is not a verdio t re turned in 

regular oaurecs by the defendanC? 

m8 'VrrIOKEII8HAM: yes, that i s  molihsr mofion. 

BllR* LdI'PQHELL: T h $ ~ w o r d  HbfsmioseZfi in Rule 88 ought %a 

be etrioken out  or ore ought t o  eay u6ismi~rsal with pxej uaioe@ 

and avoid the idea of diafnisaal nitbaut prejudices There i s  

no need of aimissing without prejudiceo 

MR. WIOKER8HBM: Dimicssing i t  on the, merite? 

bBRe DOWIE: EPr. 8unbsrXmd Bays Chat praotics aoee not 

obtain in the ITnderaZ 0 our$* 

g i n h e  X t  hae &@en held binding in the Barretb aaee, ~barej  

19 o Federal court 8 motion for a dlseali@d trerdiot i s  aekea and: 

the judge indioatee he i s  goiag t o  deny i t ,  %he plaint i f f  ~akeo i  

a nos-euitrr Virginia v@ do got have direote&vsrdiat;r  in ' 



&& DONWIOR'PH: Diemiseal o f  the eretion on its merits+ 

adR, M)BIE: They keM in f & ~  Bnrxetf oascs t h a t  i t  was 

blndingl on the Federal courto. 

PdR. BLBOK: The rerteon I put th is  in was beoau~e i t  i e  

interelsate praotioe and I thought it'faight be held t o  be in 

Iredeml pxaotice undm the Oonfonaity 40%. 

D Q ~ ~ O E t ' P H :  fIm have %on tihe meritel, and t h a t  $8 en- 

t l r s ly  epuivsient $0 the Word@ *without prsjubicefla . did 

]mow i t  wall there, but t b t  anmere it. 

aiR* aQITOHEhL: The woxds in braokete7 

agR. WNVURTII: yee, 

I \  : Thoeae were the wortla, ueed in the Redman oes 
I 

li 

! I W ~ ~ ~ ~ ~ M :  illbere did the Redtaanoaaeoorrm in from? 

MBI MXTOHELL: Houare l iable  t o  g e t  eome more Ugh% an 

the Weman oass ehortly. f think our offiae ha@ a case penain 

n carztiorsri, an applioation far oertiorari in the 8eoond Oir-i 

i%. 

N b  WBIE: There are ~leversl cpf these osree pending. I 

BAR. BfEMITOHELL: The aourt made iindinge a# the oaee went t o '  

ii the Oirouit Oourt ~f Appsala 8nd tbe quetltion arose there nheth4r 
11 

ii the QSmuif Owzt bsd a r i g h t  t o  award a judgkacdnD or whether f 3 ; 
I 

I 

i li had t o  tsend i.t baok f o r  s new trial.  Ths oourt i a  evidently : 
ri 
1 f 

in txoubls crbout that bsoeuse they have held that @ass up for I 
1 

ii 



ABR. DOBIIZ: Tho Circuit Oourt  of AppeaZe for the hteoonCt 

MR, MITQEEJ~A: The airnuit Oourt  o f  Appeals refuges t o  

amrd a judgment r 

M ~ I  WBxEI Y e a ,  they refused a mandate, 

BQITDHELL: Pea, but %hey may have done that on the 

ground o f  dieoretion, on tbs ground %hat there m i g h t  be other 

evidenoe, but whether they did i f  on the question of pomr or 

not, is not oleare 

lllR* DOBIE: That %a righghk 

and our o f f i o e  was handling it, and you may g e t  slme mom ifght 

on the Redrsaraoaas. f thinlcrrehave parae4Rule88andiremy 

go to Rule 899 

MR. I)ONWIORm: L s $ m e  ray, in anewer t o  an obeemation 

made the other bay that I was going Oo telagrah my offioe ant% 

find out whether the lltate lrttrtute allowing the depoaaition of on 

aavsrae party in our 8.ta.t;s ie a matter of df souvery when used 

in the Federal oaurt, an4 X got  the reply and i$ i c r  not, i t  t g  

oonefdered that there ie na disaooery in the Federal oouzt ex- 

oepf in auoordance wkth the original b i n  of  dieraovery, the id& 

o f  Snterrogatoriee, and so forth. That i r a  what ne thought, 



WhE 89 

IlJBTRUOTIOlJlJ TO JURY; O&JEaTION 

 LA^^ Of oOUXM, 89 ooverrs the points 

eeem t o  Pls troubling lawyers and gudgee, but they are, wit@ 

s p l i t ,  as far a8 f The law~are want t o  t ie me j a g e e  

dom and the jWgee do not mat t o  bs t led down. If you w i l l  

!, look through the o~rments you w i l l  see a d ive~s l i ty  of opiniono 
I 

I >  

A goad many lawyers ncmt mit ten  inetnrotione by the, oour* an& 
I 

ins.truof ioae in advanoe of srguahlent, and eo ono 

lb(13. DOWE: What was t h a t  last statement? 

MR. OLMlK: I beg your pardon? 

Mio WDOE: met that lasrt rtetsment? 

MRs U A R K :  Z eimply say, that a good nany lewyere would 

Zlke t o  have the o a u ~ t  require4 t o  instruo% in writing, and r l  

MR. M 3 ~ O R T H :  1 am atroqgly againet it* 

NkL ~~~~ Pea. 'fhisl rul@ doee not make rauah ohange 

e i ther .  The only ihanga that i t  d~miwi%ke, i f  any, an8 I em 
I 

I S  

iinot lawe i t  daee in view of the various provisllone in the Qon- 
2 %  

I I 
[jfomitg kt, i s  t o  gem%% the hWyers t o  fils n i t t e n  rtdqueate 
11 

I 

!$or inlsltmtiono ipn6 %o make fa l lwe t o  Bharge in eocordsnoe fi 
ii 

!%haee rrZttem instrwtions i t e e l P  a grow& o f  srrsr, 
[I 



oovered clsrtatn thing8 not ambrsoed in thoaa requsete, but 

nhiclh oouneel on one aide or the other oomeive t o  be emoneoua, 

and to whiah he objeote, you bo not man t o  deprive the defeated 

parfy of' the right t o  revier %boee objso%ionsrbls por$ione of 

the ahsrge on appeal7 

MR. QLUtK: m r e  I have kepf t h e o l d  rule, tha t  h e m %  

atat@ hie  objeotionlr before %he jury ~ e t i r e e ,  the seoond sen- 

%@rn@oe 

ldB1~. OLART[: You Bee, tbd (iluplcfnne Oourt rule, Rule 8 ,  on the 
L 

opposite gage, is p r b t t y  atriati in ~squirlng objeotion &fore 
I 

: the j m y  retime. 'Fhie modifiee that juet a l i t t l e ,  g t  give# 
-Q * 

I 

the lawyer8 eom thing, elthough not nearly ae muoh ara eume of 

UR4 hflTOHEltL: g notiae that you have not m6e provisian 

here that when %he ptik~tisti! submit regueate f ~ r  inetnro tion@ t o  

the aourts, tbe 6 0 ~ 2 %  shall indioste whether be grants thea in 
1 

subes2;ame or noBo 

Ylff* ObAm: X have not requireti t h a ~  ~ p s ~ i f i ~ a l v .  i 
ooursa that isr of%sn required and oould be easily addedr j 

I 

rrrp i t  stands here, you have t o  deoide tihat inferentially fxom / 

ji the thing. You ~lubnrkt s 102 Of x@pueste t o  him and i f  he dosei 
I' r 



before you hear h i s  obargta sad you do not ]snow whether be ira 

going t o  grant your request or not* I $hink i t  fer only fair 

to require the t r i a l  juage, when written regueste asre mb 

milted, and inaioate before argument if he i s  granting in cub- 

sltanoe or denyiqg the requeste, aro the iswyer oen ear, 

law I s  going t o  be, rre X undereta& it,  thuls an8 co, an8 hers 

are C h e f a ~ t s * ~  What i e  theobjeof fontothatP 

DLAREC; have no pereonel obleotiun and f euppoee t B  

omld  be done. I do noti suppoee the judges mould l i k e  even 

WnOR'PZI: I had the impression that it *&a the faelin:$ 

throughout the oauntry that they nantsd the benefit of ths argue 

mentar not only a. a mattes o f  time t o  e t u y  the inefruclions, 

but aleo a matter o f  the point@ =do by the lawyere, as they 

wanted unti l  the, end o f  the tiwgpmente Co make up their minde 

w ' t h e r  %hey would give tthee or not* 

In ansrmr t o  the objeoaion rnsntioned by the ahaiman, fhsg 

hme said,  @%fs are a l ~ y ~  ready t o  indioate t o  lawyers before 
i 

they begin their argument what o w  view lie on %he pointa of law 

irrvolvsd, b u d  we want the right t o  ohaulge o w  viawe se t h ~  re- 

s u l t  o f  the argument an8 then t o  t e l l  the lawyere that ne haw 

modified viewe ae they go 

In other nor8@, they do not Like ts be foreoloeed from the 

opportunity for deliberation an them zequeetso 

B&TTOHEU! Ooulc6 we gut in a otauso mggee.bilpZI t h t  



they 60 f t where prao f ioable, and not mske i t  mmmtory7 1s 

them any r a ~ r  t o  do that? 

MRB CHERRY: Fraa the lerryeret paint of vier, the idea 

f r r ,  is it not, tbat he mnte t o  oloae bia argmetnt n o t  in ob- 

j eo tionable f o m  s e  frrr ae tW l a w  of-' the ostae goe a, and hi o 

permiaaible aomnaate on the fiwidt%@e, as datemined by %he lar 

o f  the-oaee as it is going t o  bs announaed by the Judge, l o w  

he doe% not t o  tmnsgreea nor does he wGnt t o  be in a 

poei t ion ntrers after he hse finisbard his wgm@nt the judge*@ 

ohergc8 i e  golng t o  throW out whole parts of his srgtment by 

eaying that that doe8 not apply here beoauee the law i e  fhe 

0 t h ~ ~  way. 

low, I[ have known, under OUT Btate praotios, whrtrs exactly 

what the Oherinan @peaks o i  i s  done, and where you osn cornpea 

the court t o  rule, that tha juagee frequently, nhere r gueetion 

of law i s  raieed in the osse, w i l l  a s k  cauresl t o  sukai~ &,hem 

%hen and not wet% u n t i l  the cbae o f  the midewe, to glm the%? 

viers of the b w  in the fom of requeetcr t o  aharga, ec, that the 

of law he rill sek  for that very thing, and, sro, instead of t;hel 

judges objeotiag t o  i t ,  thaee wba .uee it l ike  i t  and make that 

Mditfonsl .arm ~f at, It tense t o  g e t  those quastione o f  LPI 
e '  

settled se eerXy as possible in the oaes. 



G :  Tee. 1 euggest thst theOanmitteemay bs 

derrmed either m y  on th ie ,  ae s caronitt;se, unlersl i t  hams aL- 

ready BOW eo, m i g h t  w l l  look over eom of these suggcpstiose 

so as t o  be prepared Por PrhatPsveX you dp, YQU *ill note the 

local  o o m l t S e e e a  of nhiob *b;here arcs 8 g o a l  many, and then, be- 

ginning at pap T 7 ,  the euggee~ione of tho members oP tihe Bar antl 

Me WDGlEI W. Ohainnan, do you think there is really 

w h  &iffi~.culty about knowing what* the  judge i e  going to  rule 

in amanaet 1%; i s  so obltoua t;bt; c;ouna@X must know f .t; that 

I have aevbz had the sligh@st d f f f i o u l t y  ouriferring with the 

3 udge beforehand. You say, *Pour Honor8 X m e t  know how you 

are going Bo rule on tbaWf3oint before I arguer, and it i e  80 

obvious tbst you mu~t know that -- 
Ute METOmL1;: f have forgotten whetheb in my experisnoe 

tho judges have inaioated what they till grant b e o a ~ ~  %hey are 

L6R. G L A ~ P I ( :  You could sar~lily put in hem, solasthfng t o  i 

> 
I 

adopt thst view, that t h e  oourt ohould rule on these wgwete iti 
1 

I adviame of argument but may ohrange hie  rulingwith proper notfce i 
i 

! 



o ~ u n a e l ~  

M% W W ~ ~ ~ ~ B Q :  8uppoee at a trial,  before the alose of 

the osse, &@$ore ths eunming up i s  begun, 0 0 ~ s e l  on eaah side 

submit requeets t o  the judge; while the oounsel are summing 

up the judge Se reading the oariaur, re&xeate and noting rhef he' 

is going t o  do *i%h them, an8 *hen he odmee f o  the oherge he 

weaves into hie  charge the imancsrs f o  the vsrieurr queetioaeo g 
i 

t i  have horn  them mamy Cimee at the o loss of the caes t o  turn t o  
:I I 

your rsqueat~,  and except sr I have ohargsa f deny them slLIH ' 

That is cuetowry prsottae. 

It hae thin advantage; oounael, as Mxa Dodge ~aysl, ha@ 

8 pretty ehrsned idea nhioh nay the judm f~ inallnett in the 

oase. He ~ ~ O W I O  by the t ime the evidenoe i e  al l  in and they are 

g a i ~ g  to sun! up, what the questione areo He ie p$epar@d, he 

;:ha@ ha8 h i s  requeeta prepared, and knowswhatt they are, f f  thq 
I 

judge b e  go* t o  w e i t  and r m U  on thoee rsquesta, before oean- 
I 

i!sel begin@ rau-ing up, he w i l l  have t o  taka a recerrs of perhap8 
I 

two ar three hawe -- X a~ll @peaking; now of a long t i g a l  -- ~ h i l i  
I 

6 I ]be gosa over a l l  theee rsqws-bs snd rulee on eaeh c ~ e  of them - , 

i; and then oomee back and handa i t  t o  aouneel, and then oounssl 

hae t o  go aver i t  and eee how far he hae gone before they begln 

ewnniag up. mere i a r  a l o t  o f  laart motfane % 

MR. MXtQHELL: I have not found any 8iff'fiouX.ty w i t h  the 



tory l& the @@nee that if the judp say8 he ie going t o  grant 

a request, then when he oomare t o  h i a  oharge he vi~rietr from i t -  

I would not make tWaC mndatory so that  that ohange of f r o n t  

on hia  part oonstitutes an errore 

I trfsd aasea for 36 year@ aontinuouely under that prao- 

t ioe ,  and along tofferaa %he en4 of the trial our jMgee  would 

say* "Have you gentlemen any requests for ohargee yau rrould 

l t t a  t o  have m a d e ?  I wouM l i k e  t o  have tbem &hen ns adjourn 

tonight eo f oan consider them wsr night** 

As %hs end of the trirrl approache8 the lawyere have got  

when Che aaecs isoorning t o  snena ,  They hand them t o  the judg 

an8 he ha@ time before the end o f  the fo look %hem mere 

Bornetime~se he takee tbem right at the benoh, he looka them over, 

Q~eniad; I oan not grant that; I thtnk my theory o f  the law i e  

thfa - - h n n  thee 0x1 another one he n i U  say, V Inill grant it 

rf %h qualif ioatione*. On another one he w i l l  Bey, Z:UI;, 

going %o ohsrge that in eubetanoe. 

Then %ha lawyere h o w  when they get before %he juw how 

t o  guide their argument on farcte. Otheniee they rrouLd 

not know how the oourt i e  going t o  oharm on the questtonlr a$ 

Law. 

I think if you w i l l  agree t o  gut a oleueo in hers direatin 

the oour t ,  ae %r as practibable, t o  kndicate- rhe.2her he go- 

i n g  t o  grant the@@ mt&mets, or  %he mb@wnae,ba* dthout  making 



z:.:j F 4 , " %& fF2 $ a:* -+ 

it an error if he esyrs he fe going t o  do one %bin8 and then 

doe@ another -- I ehouZ& l i k e  to ees i t  in, not rae a msndator~r 

provieion, but  &a s so23 o f  admonitione 

MR. WBIE: Mrr OBaimsn, I nouU LdLifre, t o  as& ca queetion 

if I may from the gentlemen who have haid wide praotioal exper- 

ienoe, which f apparently have, not: I@ it  ouetansr~r a t  a l l  

t o  argue inetmofionsP It is very oanmon in ar number of 

gtates,  inoluding Virginia; the jury are rilent out rtnd the 

Xsngers srgus the instnrotiona befow .tihe omrt. 

BIIR. LOFTIN: f t  isr not  done my Btste unleee the judge 

requestsr i t r  

t4Re DOBIL: 1% i e  8 very oamon pr@atioe in Vlzginia. The 

jury i s  e x ~ i u a b d  and the judge say#, nNow, gsntlemn, bring; y o ~  

i n s t r w t i o n ~  up here, * 
I am fox one eida and M x ~  Qherry is for another and ns 

prerssnt the inotruotione and argue t b e m  before the court, ana 

%he a o u r t  rill sometimes spend a good, deal o f  t h e  arguing th@ 

mnts advise an the law a t  that etage he oan exouee the jury 

WBIE: I wondered if that prao t iaa  was rt all commonp 

fhs  only oharge the court oan give 1161 the written requests of 



HR. W;)BIE: That i e  erVirgknia rule. They do not p e n t  

the partiers t o  oomment on the esiaenee a3 s X l a  

MRr IVLITOHELL: I am not  talking about commenting on $ 1 1 ~  

evidrmocs, but in M i ~ @ o ~ f ,  the p la int i f f  and defenasnt write 

out certain rsqusslts and a l l  %he o o a r t  a m  do i e  to grant 

deny those, rsqueetrr, an4 he readr them t o  the juqJI, those he 

$ran*@& t%nd noti Wad Bhose whiab Rs b e  a ~ n i e d ,  

.and he oan not eay a word a b u t  the &anp 

DOBZB: Tauwean he oen not ad& -- 
MR. U T ~ H E ~ L ;  Rot a word, unlesls they have ~hanged %e 

praotias sfme I have * l e d  s 

%hey aertain prints4 inetruotionlt that they szlnryar have 

f n  %@ma 

~ I R . ~ ~ ~ E E U ;  Tkie i e  BMssoucfo 

DoWP: In V I r g i n I ~  the Sltate judge asn not  give in- 

ertmmtiono on hie om. 

MVJHE~~: Outeittibs the requeets? 

a* JJOBgE: fie oan note He oen only give tha t  am 

rsked for, He, o l ~ n  amplify, and ilP he knows o f  a partioular 

!a@@heQW glpe W t W t  l a w e  Our judgsa can not say a 

~therw%~ee 

m%'QHEhLg He nothing but &moderstor? 

( ~ i s o w e i o n  o f f  the reoasd,) 



MR. BdlTGHELL: aould like t o  ask the e6nee of ebs meet- 

ing on the queatian wh~thsr or no* erne provision ought not t o  

bo put in thie  rule that i s  not m~ndtr%ary as a beeris for error 

as he, om, whether he l e  going t o  grsnf or deny %he requeete.. 

Mt. IJCU@fORm: 1 think that l;s pretty goo&. 

: X make l ~ w h  a mot% ono 

DOBEE: X seoand i t e  

Ought that not t o  be Lef t  f o  she dfeor@. 

t f o n  of the .aourt? 

~ ~ ~ & ~ ;  X am l e ~ f n l g  i t  t o  hle dimretion but I ~ 8 1  

t o  say ~omething about i t  so that tt n f U  not be overlaokedr 

MRI w ) ~ O R T # :  ~ h %  isr $8 out  our  nay, Sn greroeice mdsz 

&he $tats prarotioe, that the j k g e  instruots the jury in mi%- 

lag and before the argument o f  the lawyere, m B  the juq take 

these i n s t m t - i o n s  with theme He asn lada ~ n y t h f n g  he rantre t c  

03% QOUaPBea 

MIP. WIOamHIWI: Orally? 

MRI DONWORTH: No, unXess the jury o w e  bwk. If they 

UTWELL: you do not propoee t o  make the j wgre give 

these inetructions before the lenysre argue? 

ma I@NwORm: I most emphatioally dQ not, but x *ayiag 

thie,  that under %he pmatiae in our 8Bete %he Zsnyera mnt ma 

"haC the judga, teU them a t  any 



rate before they argue w h a t  be ie going t o  doo I did not 

know how the Ohairmago euggesrtion was going t o  be phresed, 

f Bid not know whether you would say pro 90333'~~ or somthiw 

but that i e  subjeot t o  hi61 f inal  dete7mirmationc 

~ B R .  NITOHELL: With the unatsr atanding th at the oo=$.tCe s 

:: mrel~r tw  t o  gut %hat idea in to  proper fom I w i l l  BUM% 
I 

the motion. 

(me question wae put and the motion unenimauely 

pravai ledo) 

NR. WTCHELL: Now, your statement aa l le  my attention t o  

%he faat that there 14 no expreea provision in thie  statute thqt 
I 

requires the oaurt or allone fhe 00ur-t t o  charge the jury  U t e $  

t k ~ ~ ~ m e n  tr Ie i t  neoeeeaxy for UB t o  say any%hing Ebboat ft) ' 

DONWURTZI: mat %a the univerraal prsotice. 

MR. MITOHELL: Bold on* Youhave a $tats praotioe that 

require@ tihe oWes way, and i f  m do not say mything about i t  . 

the Conf ormlty i)nt rpeege in. 

a d R ~  ~ X ~ K E N W t  I rieh you would gut i t  in. 

, ~ W I  @Dlftfl80~kL; 80 not believe the Oonfonnity kt would 

be ddlrrding there, gentlemen. I think it; is a question of the j 

personal oonduat a0 %-he t ~ i a + l  by the ~ ~ u r t r  
I 

MZ. !iClYJHELL: Pau do not think i t  would be dseirablb t o  ; 

say that the a r p e a t  t o  the j u r y  should preoede the inetrua- 

tisnsl? 
1 
I I 



We WBIE: I wanted t o  raise that queationo am, 

frankly, very muoh in doubt about i t  and I would bs very 

MR. )IITGHELb: ~ The ~ r y l a a d  p m k ~ t i ~ e  i s  t o  give the argu- 

ment after the Snetru@tion, an8 I thfnk that 1 

&bout Z;ha.t;* 

B Q ~ ~ R .  M)BIE: That is the Virginia groce&rs. 

HR* ~ ~ ~ R J ~ ~ :  That i s  not the univesealpmotioe in 

Pedeml oour ts ,  mgardleao of  83ltste bwe, fur the oharge t o  be 

affer argument?. 

MITOHELL: Rot in Maryland. 

lkR* OU4EY: 0n a point o f  thst sort there ought t o  be %he 

greatest f l s x i b i l f t y  and no* oon t ro l  %he jud@;es as t o  how they 

do 

A& WQfTOHEU: go; mryland judge8 probably.feel they 

have t o  oonfom %to the Sltate praotice, 

MR. OUIUC: It hee been held te the oonfrery, that .they do* 

not need too  

It hee been held .that in swh oBse, i t  i e  nof . 
: I  

binding oa the Federal ao-tr 
j ! 

t s t  ue oonoede $bat they are na% require& ' 
j 

I 

:! t o  40 eo. Bow, fn oertain 8tate. they do, and %hey do i t  aut , 

$ 1  I 

i j  a i  defemnos %o the State p W h i o e ,  bug *e de, not approve of i % b  
11 
I! 



Wlhy not give them an sxouee for Ce l l ing  the l o o s l  lawyers they 

oan not 80 it t ha t  way any more, that thG ru&e.es t e l l  them that 

they muslt give the, iasltruobions after th 

a Case in %hioh 

giving the, instruo.tionr t o  tho ju ry  pigor t o  the argument nou 

be a very p e a t  asslrtenoeo i t  miat work sxceediagly ~ l l r  

MR. MXTOIS&Lb4 Why., how oouw it? 

flQir QLIJEY: Inmany a oass i have had %hie exparienoe: 

Xf you read the inetruQtions $0 the jum the lawy~r i s  gofng 

tooal l  their speoifio aetention t o  thst garOioulsrr l a s t r u o t i o  

nhiah may ga right t o  the heart of the rhoXe mmstter, 

BaRe MXTOmLL: We get@ thst wder our praotioe by getting 

rn inzdiaa8foa from the Qourf Zn advanoes ashethes or not ha $8 

going t o  ohszge a oertain mquee0. 

MRllff. OLNEY: There i o  a11 the diffsrenoe in the world in 

the f a o t  that  the jury has been inetruo ted in that already, I 

I am saylng in tbat oonneotion Le that the me tho4 of instruc- 

$$on t o  the jury, abethsr i t  Se before argument or after amu- 
I 

1' ment, in matters o f  that aort, I would leave t o  the d i ~ o g e t i a  
I; 

,z of the diatr io t  judgs, the lgsn Who i e  aQtut&lly oon8uatilw Cha 

BEL8le It ie one of thoae things he asn handle beater thrrn 

anyba8y elee* 
r 

M3il~. aUHWQRm: s believe in the main n i t h j u a k  OlneyL 

A lax@ nuaber a f  Jawere throughout the oowtpy,  tur you ell 
;: 

1; ese by them8 Q 
Ii ntr, are theki~g paai%ivs ly  %ha% the i n s e m -  I 

I 
L 

!i 



1 passed that motion that you suggeeted about %he judge inateat- I 

ng s tentative view,  is what v@ now dieouseingP 

m* WTCrn&L: 

%hat i t  only spplfsd ahere the inetrue tiona follomd the argu- 

' ~(R,;~()MD$$B:x shall then r@ecsroe further ooment, 

BOi. QLEEY: I nottact th %thee@ oomeats that f roml l r iao  

for srample, there cMnea rr otrong reguest that tho jmge be 

required to inetruot the jury in a8Vanoe o f  the argtlment. ma 

i s  not ths ordinary praoQioea 

adsre  %and. The oharge of the 

judge, o f  oouree, i# the laet thing after the argumentg* 

8 lv@i. DONWORTR: In thePedsraLooul.bo 

kfRe IIOKEABIIPdl; X am epeakiag of the Pederal oourtt r 

*hink that i s  so, the jwlge has the Za~ast word fo  Bayr ~ m ,  

%be whole point ie, a@ I t a b  i t ,  at w h a t  etags m u s t  rriBten 

I 

I' t ive  parties, be ruled on by him? 
I# 

I MR. lit4XIIFoHELL: We have pasred that. t 

j 
1 ~ ~ a ~ R @ f i ~ :  We have p a ~ s a d  theto Now, I do not sea; 
* 

:' quite w h a t  queetion i t  ie t l v a t  i s  openc 
' i 
1 2  I 

i 

I 
MITOIIELL: me question now i s  whether -- of oourse, 

I: 
I ;I that mle, whioh has j u e t  been psased roar only neaeeraary or I 

I; 
1 

I 

ii 
1' u88fu1 *hex@ the oourt re@erveb hi@ oherge ua t d l  M E e r  the argur- 
Q 
I: . r f  i 
i: 



, mente have been laode, and I: ~ ~ e p t e d  tbst mutlon with the 

' wdsrefan8tng that i t  applied t o  that eystemo l o r ,  the qu~ar- 

t i o n  arieee hers fhal; m @hall  make i t  mandatory ,n the trial 

oourt to nithhal,d h i e  fo the jury u n t i l  after the argu- 

ment o i  aounsel, snd atfeation hae bean oa l l ed  t o  %he faot tha 

in moet Pedeml oourfe %ha obrge i s  given i s s t ,  but tkat in 

follow the Btste praotiue and give t h e i r  chargee before the 

axpentie.  ~udger 8hey nanta i t  aisaretionsry with the tria 

ocsurt whether he w&L% give hie  crharge before oz after arment 

of C O U ~ ~ ~ J I ,  

gIOI[ERBHILM: On ins tr~ot ioaa  t o  the jury, or ohare  

t o  the fury,  I thlnk i t  i s  &tiportant t o  psseerve trial by jur~r 

ae i t  b c r ~  been alwaye fo l low& in the Federal oourtg, ro tha* 

the las t  word t o  the jury o m @ @  from the judge. I think that 

a one oi the eessntial parte sf t x i s l  by jury a e  I t  was a t  

omon law and 8e it slne~rs has been in the Federal oour$. 

sW. M)BIE: x muld l i k e  t o  heaz a l i t t l ~  Leers on %ha$ 

oint. I do not rant t o  put norde in Mr. (Iherryfs maufh, but 

e feele that the judge ought t o  hsvo %he b e t  wosd to  We ju 

lKR. ~~~: That i e  what he generally boeecl 

IiW. DOBIE: I would l i k e  t o  havs you develop that a lit% 

I 

i ! 
$1 

I f 
4 : I weuld eay % k t  i nmy  liltate the isgisbture: '1 
II i I, pataared a statu6s requgring the j a g e  Bo ctulrge the $my before 
1; 

I 



": $ , 
h. ' 
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srgunrenf of oounsel, and i t  proved so unea%isfrratory %h&t at 

the next setasion o f  the Legislature, %wo y e w e  kftsrWWde, they 

repealed the e t & t ~ t e ,  and the praotioe there now i s  for the 

judge t o  charge afWr argument of counsel* 

W. BCITOHELL: ljBs only purpoee of i t  really i s  to notllfy 

the oouneel nhat they ni l1  have t o  deal with before they argue ' 

MR. OHERRY: That i o  Ye obetenibb purpose, me Ohaimam, 

buf have rre forgotten the Oaraway I3111 whiob mar paeared in the ' 

aencbte but not p s a s d  in the House, where %he a v m b  purpolre 

raa t o  @t into %he Federal cour te  the raystem wkiah obtains in 

pertiaularXy, which i n ~ o l ~ e a  more fhan fhiaO T t  involved the 

throttling o f  the judge in the trlral, i t  involve& the idea, not 

%hat he nsti going t o  help the lawyere by gtviag h i s  instruottone 

first t o  the jury befese srguasnt, but i t  involved the dilsfinctl  

notion %Is% the jury muld have forgotten tho~ le  intrtmtions  by. 

the tinre Ohey rent out; an4 i t  alee involv@b the provieion that. 

i t  should be rsvbrsibla error for the judge t o  make any o-nt: 

on the of %he ot3tesep How, JuBge Trever -- that  i s  anof 

himself and the Senator &%oh I fhinlt pointe exaotlg t o  the 

argument involve4, and what i e  involved in some of these @*ate- 

mcsnte by lawyers involved, He eaid he met t;hs 8enator on the: 
I 

street in lirlttle Rook, they had been old friend@, md be said, ' 
Hssnator, nhat i r r  %la@ ma.ti)rer ai%b me an8 my aourt t ha t  you w a n t :  

I 



I t o  * ~ y  t o  throttle me?" 

The $enator eaid, wJJudge, your a o w t  le 8 f i n o  court for 

good lovers but tor a l&er l ike  me i t  i s  H a l e  1% does not 

Judge !t%evux has aaid that publ%'ily @o I. think there i. 

no hem in C h a t  being quotea hers, 

' i t  nas disoretionsry, X saw that i t  ma going t o  admdnish %ha 
,I 

: .and dimknish the situation we have tdlap. 
I 

MR. MT@BLL: It aIlon the lawyers after the judge i s  ' 

through t o  get up and rartt around about a l l  mrta of distartioqs 

o f  one thing and another and get away ri th  i t  without the j u g e r  

etraightening the jury out. X think i t  is an abomination. 

'Phi@ i e  i n  the interest o f  the forgotten man, 

)1R* GLBHI(: Or Cha Xawyex who needs t o  be forgotten. 

MR. DOWE: DO we need t o  say anything about i t  in & i s  

I 

I j 

;: I me ~ P ~ E @ X ~ :  We beoause osrtain Federal d i s tp fo t  
1 ;  

ti 0 - t ~  now -- I do not ]mow whether they are forced t o  or' 
I 

I t  n o t - - d o o o n i o m t o e e r t a i n B t a t e p r a c t i a e o n t h e e u b j e o t .  
1: 
I [  



WBXEi X ao not think so, 

MR* DODOE: They do not in Warshington? 

NR. WIamRmBM: Phey 80 in the oouthnestern Btateg to a 

large extentr 

~~~~~~~; Xn a number o f  oaess that my attention 

hag bean oia3i3ted fa, 

MITOHELL: I think that by %he requfrment that' %he 

judg@ shall indioate in ~ ~ b 8 t a a o e  on the request# t o  o h a r e  

ether he i s  going t o  @ant them or neb, esemle %he only rriaosrg 

and genuine rsaaon f o r  having the oharge f irst ,  cmd that i s  ta  

Let oounssl knew what law they oan e t m 4  on when %hey are deal- 

ing nit& the faate, an8 them fs no srouae %hen for depriving 

the judge for the right t o  give his oharge caffer the argument. 

BW. Y~umuldadii t o  %hie the norde, rand ehal l  

instmot the jury aftes ax 

X would put s m  obuee in here 

P ioa l ly  stat@@ that he ehall give h i s  ohsrgs t o  the jury aftex 

md n ~ t  begalre, 

 the^^ 

I !  

t 

MR. OLPRK: ~o you not make? i t  ar9 %ex7 That he sha l l  in-, 
r 

i 

~ ~ B % E U Q ~  the jury after ax nt of comse&, if my change 
$ I  

ilrarrae7 I trugpOee Q O ~ W ~ Z  w ~ U  rrlmysr mnt t o  argue befom. 
1; 
Is  

t 
g: 

MW, MXNtaELL: That w i l l  be awgtcr, X t h i n k  
<! 



: I euggest another ineert in another plaoe, 

in regard t o  Che provieo that the *party obj acting ehall  before 

the jury retiree have #!!jtated simply t o  the oourt the eeverral 

mattere of Ian in euoh charge t o  nhioh he o b j e o t s e Y  f eug- 

@st that in l ine  9 pre addl UDpportunity$lell be, glwn t o  

make auah etatement t o  the cour t  in ohambers out  of $he 

of the jury. * 
bLR. DQ~~wuRTH: That I think i e  very imgerantr I notioe 

the lanyars in varlsuar part@ o i  the oountry -- down in the 

Fourth O i r o u l t  one la*yer said he knew a Pedsxal o o u r t  oarse t o  

be l oa t  beaeusca thr, lawyer for one side ha8 t o  s ta te  hipl ex- 

oeptions in the preasnos of the ju ry  and they infsrmd that 

aouxt m e  oeEy m h  again@* him beoauae he took eo m m y  exoep- 

tions and they decided against him, 

aQi, DOBWOBIM: It i s  avery embarrassling thfngand the - 

prelsent r u l ~  ought t o  be ahenged, 

MR. TULMkH: Look at page 9 o f  %he judge~t coment, an4 

eee what Judge MODenot t says on tba t very eubj eo t. 

the prsotios t o  epend ten or f i f teen minutes with oounsel b~lfoie 
1 

what theory the charge w i l l  M baaad* r Chink a ru le  csuld @e 

rasde that fbe trial ~ o u r t  should, upan repwet o f  ei%h;hlx 



*<$ c- -* 
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advise aounsel o f  the theory o f  law on which the oaslca w i l l  be 

submitted to the jury before argm6nteM 

PZao, on Ohs point o f  Bxoeptionrp t o  the ah ax^^ he seatea 

in another ocanuntoatfion that i s  not oovered here, that h i s  

, auetom i e  t o  go in to  ahsmbsrr arrd let them make the  moor4 on 

: the objw tione that they want t o  make out  of f k e  preeencs of 
I 

r the jury& 

MBr VXOfBCBR g B e f o ~ e  h i s  0b~rgc91 

BdR* TOLMILW: He takere a arhorf reosss aab they make the 

jctotibner %hat they om now aomgelled t o  make in open aaurt, 

in ohambere, snd put i t  on the reoardr 

MR. ~ O l @ f ~ R ~ :  T h a  ill one nry of  doing it. Ano-bher rrsy 

object ing  #hall immediately af liQr the absrge and before s vex- 

diet  is returned.* 

aourt; let  bbem go t o  the jury rum an8 thsn  %he juage re- ' 

eivss tho obj eo tionc. As the gar t i e @  rrurke their obj eotions, 

he esqrllr, #I Bid not intend t o  esy thatw, he a m  o a l l  the jury 

;:baolr and in Wle mantime their dsliberetione have not gone very: 

;: far* 
IN I I 

1% often ooCJW@, when you are obj eat iag  i 
. I 

j. t o  a ohargs, that the judge w i l l  hear Bhe objeotion and say, 
I ,  
1 

ii flWell, perhapa T might put i t  more olearlp,  gent2emm of the I 
I] 
/ ; jury. Thie i s  what X mearat t o  say --W and that obvistea the 
f i 
I' 

I 

li 
I 



effsc t of the objeotion, I have known that t o  occur many tims 

in the oourse of a Long ohsrgp, *hen oouaeel Bays, #Your Honor 

ohsr@;sd eo and so but you have mgleoteQ thiar, that, the other 

thing, dr  you have overlookea eo aund soN, the judge seya, 

 hat fs p r f e o t l y  eo. C)en$lem@a, what X meant was this --I# 

sad he  explain^ i t  %hen an8 i t  give@ him an opportunity t o  

,. clear up many thing# ahiah, i t  may be eubjeot o f  exosption, on 
I 

a motion for a new trlal or in the appellate court noultt permlt 

~j or perhttp~l give rise t o  an linneoeseary rsversalc 

BW. W E ~ O R T ~ ~ :  I think we are 811 agree& on that,  but the 

paint $8 this:  If the judge ~ % i a b  t o  hie  ground and the ju 

i~ present when the judge eays, @No, h a s o  hiths the law i s  ae 

have statedn, the jury i%etening t o  a U  t h i s  quickly ge,et@ a 

M R a  @iERRY: I8 not the eaeential part me%.; if i t  f a  ~ 2 ;  o$ 

;, the hearing o f  the jury, abethex it i a  in ohmbers or in the 

owrt roam? 

MR. @LARK: YQU could aay, #make suoh objecrtion in ohanr 
, i  /: bere or otherniao out o f  the preseme o f  the jury#,. 
I ,  

4 
We hBfTO&lL: ft  ie enough t o  gay, ~ X C  o f  hhtarfngfl. I 

I 

$ 5  

$ w i l l  entertain a motion t o  put fn in an appropriate phee  the 
;t 
/ ~ p r o v ~ ~ i a n  here that exoeptions t o  the oharrge shall M consLQe 
i! 
j l  

;jed out o f  the hearing af  %&,he jury, 
I I 
I 1  

I 

i: 
MR. QBERRY: as not tha t  fhe point  that Judge Mommatt 

ti I ?  
Ifnade, h a n  the Fourtb D i e t r i o t ,  
I! 



for the lawyers t o  ma& suoh objeotionl 

IMITCmLL: Xot make i t  mandatory? 

MR. GHERRP: f think theinr d i f f i o u l % y  weer, &B ~ t a t e d ,  t h a t  

they bfd not get  that ohame, snd the amphasis, I should think, 

might well be on j u e t  $hatp 

~~~~~~~ I think that i s  well stated, q?por.tmity 
1 

should be given $0 Gunelder @xgeptlone t o  the oharge of we: 

6 hearing o f  the juryo 

varais B* 

lulRe WTDREbh: f would not want t o  go so far a e  t o  say 

you can note your exoeptioas t o  the aharge nhile'ths jury 

the oase &des ocnsiderabion. The main object i s  t o  give the 
1 

o o u r t  a ohanoe t o  make ~orreotione before the jury o o n s i d e r ~  

v@r4%atl9 but I think i t  i s  mistake, t o  get  oonsiderink 

2% and then gall tb@m %auk, 

I nssl afraid that %he m@ee tsd amsnaenf 

UTQmLL: &lo, h a v e  in #before Ohs jury rebiregp* 

MRMR. QLBRIC: Yelp, that i s  taken from the 6iupreme Oourt. 

NF* Ohairman, befurs you guC tht motion gerbaplr you ought t o  

aonsiaer come of the regutsrp8~ of the varisue conmitteerr that we 

n o t  have Chis requir@msnt o f  objeotiona. What do you think of 



ought t o  heap the judgdr all they can and not lay traps for him 

~ Y R I  DOHWOR'PH: In the seoond l i n e ,  what do you think, 

are Olark, of s tr iking out  the mrde fl testimony# and ineer.t;ing 

Hevi&enc3eN ? 

aBR. LILARg; A l l  rightx 

1 DUPJvQRt'f%: X t i s  the groper wra. 
I 

I 

~ ~ H E t b ;  X aouLd Like t o  atrike out the words "a 

appealr and say i e  lieu thereof, g i n  Further proaesdfnga in 

the case" mat i a  in Xino 4, Aleo, in llne 7 I do not l i k e  

the word wappea2g ,the implioetion ntr ere re gulatiqg prooeea- 

inge on appeal. I think it rhoulrP be lor further proaeedings: 

in tihe, 0&8e*r &at goes acp fax 8 8  we olPn go, sad nre have dona 

I t  in other eeationso 

MITOHEbh: I understood S t  was the eense of the oom- 

mittee that the proviaion be put ia for an opportunity t o  pre 

sent  axcdptions to . the charge aut o f  tb heaxing of the, jurp. 

I f  there, 14 no objeotion, tkst w i X l  be underetoodo 

w* ~~: Wow, going b a ~ k  t o  the mitten requear*~ to  

: ohare md the ~ o u r C  indicating hie  aotion, do you n i ~ h  him 

fomnally%oendaree i t  or not? Cioing baok t o  theB6inaeeota 
I 

1 eugge@*%on, and I Chink there are others, they wafed a 
I; 
:I 

. j  bppoeite eaoh one* I eupgose %hat he&@ thela out  on appeal. 
I 

; On gaga, a they @lay: 
1; 
I t  

Q~fter the o b e s  of $b te@timony sad befora, the srguRentj 
i 

begin@, either gsrty may sub~it t a  the B o w t  proposed written / 



inletruotians t o  the jwry, oppoeite eaoh o f  anhioh the j a g s  

hear 
Fuaedt; and the court in i t@ disoretion msry/argurncsnta before 

EtQting on such requ@~tpr.~ 

Bo you w n t  anything t o  oover t h ~ P  

BQR. MXTCmLL: That nae not my fd@ar You mean i t  i a r  

requtred generally that he ehaU indicate Co oouneal? I as 

o t  think we ought t o  t i e  hia ban&@. 

MR. OLBRI[: I euppoae when he fndioaters 'to oounsel, that 

goee into 'the reOord7 

m* QfJmp: E ~ Q *  i t  ordinarily would notr 

MR. UTOHICLL: My point. ie that it ought not t o  be a 

ruling that roula be oonrridered an error, 

fauns are j u s t  orsXly, and they are not on t h ~  rsoord. 

MR. ~ T G ~ ~ ~ :  That i s  ~ i g h t ,  end i f  he maker an indioat t~n 

alla does not l ive  up t o  if ,  that; Q s n  no% be aersigned ae an ex- 

rare You have t o  tiepen4 on the good faitih of the jrwfgee tp, 

a* I j ~ %  wanted t o  make that oleax. 

constitute s naiver of jury trial, i t  ahuuld sen both parties : 

I I 

I ilrnove for a d i r e ~ t e d  vexdloOo I 

ii I 

!I 
1 

ii 
iWX2E: I ,t like that8 Talk about your 7th 

$ I 

;: I 
i ;  ! 



Amn&nsnt ; I think thie  l a  the worse p i t fa l l  %bat fhsre i s .  

B e  7th Ament3wnt hse been forgotten onoe i a  awhile, 

EIBR. DOWJC: Bbarolutely. It earns t o  ms a ~ $ d i . ~ u h u e  

thlng t o  say that if I move f o r  a direo2;edrerdiot X have f o  

be aarraful and loo& arawd the Garner t o  m a  whether $he ~ % b e r  

fel low ha8 done eo or e 18s X run in s pitfallo 

liW, WIDmRBHU: X f  both gar.t;ies move i t  i s  an agreement, 

there i e  no gusl~tfon for the jury. 

tmemsxiaJ, in We* Yorks 

MR. POWE: X t  i e  e eubjeot that i s  $1~11 o f  gitfelle, m 

i t  eeem t o  me a d i f f i a u l t  thing nbioh' aconrrpliebslr no uesful . 

purpose whatever. 

ClLARK: %at i e  partly why I did i t  t h a t  way. %ere 

i s  a d i v i d o n  of opinion as you see h'ere, although I wonder if 

the point owld not be met by allowing the motion *ha$ diB not 

tr ial  %a not waive8 by sither l;rar$y Peoauae b o a  p%partias have 

DOBXE: I agree with Mzr Dodgc3 beoauee I think that 1 a  

CW3@W: €If aouree, General, you o m  have %be sgtuatio 

*hem %-he requaeta, fox diraaofcrd v @ r d i ~ t Q  are mah B M t  they 40 



aonetitute a waiver in fao t  beasuse they inaioate that there 

is no quest;ion for the j u ~ e  

W. WIOIZIERBEIAM: The rule, i n i s *  Turk has a l w ~ y e  been 

that if both pertfee move far a dirsa ted  verdiot the jury trial, 

i s  m i g r ~ d ~  That Sa, cm sdmlsceion by Both o f  them that there 

i s  no queetfon t o  go t o  the jury. 

34% OHWRY: X t m y  not b@ ub o8;saieeion o f  any maoh thing; 

The p l a i n t i f f  laaye, "13 my theory of the, l a w  t h ~ m  i r  no quee- 

t i o n  f o r  the juryn, and the defendant oeye, 'On the dsfenrre 

, thesry o f  the law there i r r  no queetton for the Jurg.# 

BBR. A4ITOHIGLL: Da you want t o  take a vote on that) 

MR. WIIOrnRBHIIE go+ 

BBA. MTBHEU: We ought t o  give the reporter ~ometking -- 
@I?. CHWBY: If B e  Dodge w i l l  ma& his euggestion as a 

motion I muld lilre t o  eeoond i t e  

Id?* DOWE: Pea, X ma& the motion t h a t  we have a rule t o  

the e f f e ~ t  that Ohe jury trial i s  no% waived by the mere fat~aoB 

that either party haa geqwmted a btrw#ted vsrdict. 

BIIR. DBERRY: I eeoond it. 

(?ha guesltion naa put, and the motion prevbile8 

with one aissenttng vow.) 

~~~; I take i t  that t u g  msanr there ha8 ho be a 

speoi f io  b l s ~  , 



a t t e n t i o n  t o  eomething t ha t  may be aoneiderdt merely a matter 

o f  maords, and y e t  i t  goes a lftfle further than that, Instea 

of  may ae~lgn arr error the reBusal t o  given, X would put that: 

"may ae~~igpl se error the failure t o  give in ~ub@%~noe% 

BW* CUiARIC: That eeesae t o  be, a l l  'righto 

MR~R. OmW: Sot  that refuoal, but the farflure, 

MI MITOHELL8 That i a  right; YOU a m  right ebmt that& 

MR. 0LBR.K: Yea, I oovered i t  bu* w i t h  thore laaguage. I 

gut next$ "or the givtng with moat f iaa t ion~ ,  

BQ(. OWEY: I would lemve out #the givlng w i t h  rnodifiaertianN- 

-- #failure to  give, in subetanoe %he thing r e q u e ~ t e d ~ ~  

MRI WTOHELL: Wehave left under89 the euggeetion ths t  

har been rnsde by. a goal many j udgss that s9 mags @oms rule whioh 

allows the oourt and not the oaunr~el t o  examine the prorspeotive 

j uroke. That i s  8 matter that f think a0ul4 be bft t o  tho 

160~~1 practioe in the disuretion o f  the judger If you want . 

rule on it, here i n  ths place t o  put f t  tn. 

DOBfE: Bo you mean the voir dire? 

BIR, SUHDERLPIYD: Why not put i t  in that i t  %a dieoretion- 

ary; otherwise %he judge *auld not know that he had a,he right 

t o  deal wfth i te  

I think thabt i l s  a l l  right. 

might feel bound by the lwa l  prwiiae. XI it the eense o f  %he ' 1 



~ W I  IX)mE: Is there any statute on ths subject? 

;MRI MITOHELL: Hot $edemla no. 

BdR. OWEY: my I ask what tihie iaP 

&Re MITOHELL: I t  i e  the Laat three lines; the suggestioa 

hee been neae +hat the examining o f  pruspectllve furore be 

l imited t o  the aowcta and we propcee t o  rsey expreesl .  that that 

)dR& DOmORm: That prwtiee hes grown up lately, if i e  

rather reoent; 1 think tt inr ar good rub. f think that same 

of the juagee require ~ o u a s e l  t o  hand ,up their guestiona to  

%he judge that they want aeked and the judge does the whole 

thlng. The other way ha8 Men abuoed, you know, w i t h  protrsaf- 

ErlR. OflHLRY: You try your oaee.with eaoh juroro 

NR. M)BIE: X t hae been abused f n insumnos asese. They 

muld ask a man, 'Have you any stoak in the Ocean @wwan%y (L 

Pooident OorporatlonY, ahioh not tr stoolc held l n  the Stateo 

WI,  CLARZt  You Bo not want s mle on any other thing'? 

mew ha0 bean s suggestfon that %here be a rule on other de- 

tall8 asr t o  qualifioationa of jurora, and there am oeveri%3. 

other euggeatiane here, various people want different, things. 

Mt. IPWKRBLL: I do not think we o m  Beal nSth thmnr. 

MR. WIO!CERWIQU: Does not tb 8sltatuteo cover that? 

OLARK: pretty m h ,  I think* There are statufes on 
k 

I 

1 

1 



a" 
zz 
k - 

E 

8 
F"C 

r' 
a 
3 
v 

a3 

2 
23 
ffi 
.c;1E 

Fi! 
0 

. ISs 
0 
.rS 
k 
w 
m 
d 

ri; 

6 
.k 

e 
cn 
02 m 

1 

2 m 
a3 

m 
0 
0 
a2 
. - 



me W@I%XWH: Bhould W@ not have a prooeaurs ruls, 

in a m h  of OUE o m  just aaying thtrt they ril l  oo&ann w i t h  

Cum: X do not think they would be bound. 

ma ~ ~ ~ ~ ~ f % U J d :  Do you not think they would bound by 

*hi@ grovil~ion oP this sl tstute? 

I a@o*aon of ths Judioial ,refer=& to 
I *  

!I 
i 

h e r e  b y J u d e  Tuttl~, does that deal a t h  the number cfowa m a  

i ;  Zengeop 
I 

L 

1 

I! 

I 

! me athm: I think t ~ r e  i s  a statute. x t  the:  
* il 

ii 

i :iled@zal sta tutse give thrse gsmmptory ohallengee. 
! I  

I 

I 

I 
I 
1 



DONWORTH: That is orirninel, i e  i t  not? 

MRI DODOE: mere are more than  tha t  in criminalD 

MRI MITDWELL: That is arirninal? 

MR. DOBIE: gor I thing that i~ o i ~ i l r  It eage, #In a l l  

other aaarse, o i v i l  and orltminal, eeah ptlrty ehs l l  be entft led 

!f&uJP1Za i t  be uq%f?UZ for the lawyers, in or- : 

I! dtl r t o  re3levs them from going through the Peda rtal  statute@, 
I 

, when you are dealing w i t h  o b l b 3 n $ p &  of alternsrte j wars, t o  
L ' 

repeat %hat ~%a$ute with reapeat t o  three psmragtory ahaZ,zenp 

on eaoh ~ i d e ?  

MR, DOBIE: Yes; they provlds in oxlmiaal. oars@ for many 

' more, and then i t  myat a l l  ather caeee, c i v l L  and oriminal, 
I 

each parOy s h a l l  be enCited t o  three peremptory ohallengee,@ 

X t  goee on t o  eay that if you have 8lx  partie8 defenderat you 

not sighteeno 

about the slt@mnat e 3 urare, in @dl t ion  t o  the ob l l engse  per- 

mltted by iseo.tion 80 and eo o f  the Revised Btatute~, s w h  pgrty 

shall be enti t led t a  on8 gersmptoXy ohallenge for the altetmaCe, 

jWu"ors. ThaC w i l l  take @are of i t a  



MiX* DOBfE: think that ie a l l r i @ t r  

MR. PBITDHELL: We ought t a  eay ~omsthing; about it. Well,# 

we are through with Yolwne Lo 

: At the beginning o f  Volume 1 we Retook up the 

eubject of mersters, and a good deal of'thie ire the equity rmle 

I do nbt know how far you rill find if neoessary t o  go in &e- 

MR. LOPTIN: li&rr Ohaiman, an that point, th@ equity mXe 

ha8 made no proviraion for the sppainCment of meters eroept by 

showing that some xleexolegtionaloondition exlate.  Ae amatteg 

of faot, in p ~ t i € ? e  the j u d @ ~  have not  l i v e d  up t o  that. In 

my dfstriut the jMges say they aan not l i v e  up t o  it aa8 ex- 

pedi t e  f he busines ar. Thexsforo, they appoint maefers in a l l  

g a t  a trial unlssa they do i t ,  i e  i t  not? 

BQR* LOIPTIB: They m i g h t  ppt i t  on that  ground. 

BIIR. U I A ~ :  Ohief dustioe oritioiser the pxaotioe, 

aBR. IIOKERBKIIE Yers, very sletereXylyD 

BBR=. ObARK: A t  the meeting o f  the Benior Oir~ufCJuapa, 

printed in %be U@t part o f  the lWr Aersooiatiua JuurnaX, theh 

ebsxls, calling attention t o  the di f f i ou l ty  where , 
T 



:the Federal judges .ought not t o  do i f *  Barhags we, m i g h t  ge t  

that particular B s r  Aasooiation Journal and read it,, 

me W I ~ ~ R ~ ~ :  I have i t  right hexes 

. 'that the f a ~ t  that the judge@ were t o o  h s g  dam there jubltlfi6d 

28oing i t  in a m a n d m  again@% Judge Jarneere Do you reoall Z;hs 
t 

I i 

:#Judge Olney 'l 
t 

z 

'I .. MR? OUEY: Eo, I do noto 

MRe T)OmORTH: X think there narr suoh a oase, an8 in the 
I, 1 

~circumataaoeaa ha would not be cornpalled to hear the oaes, 

5 

:airouit JuBgee in Beptember, wh20h would be in ths laet nvAber 

E: M: Ro, Z ham not got that. 
:I 
I 

i f  IAR, GLARE B y  X .juert t e l l  you generally about these n 
1 

/sea t iona ' eo you wi lZ have them in miM? The seotion on wetere 
it 

f 

iigaars fran RUB 90 through RUB 997 and *%hey are aUoat  a l l  er aopy 
r 

I 

:;of $he E q u i t y  Rules exoept #hat I think that unles~ y m  mnsnt $0 

:,go lnto the Equity Rules a good deal you w i l l  not need t o  son- 
;; 

//s%der them mwho - me f5re.t i e  .the quertfon of referenee, 
f I 

I 

/:portant thing l a  Rule 88 onmaafers. X am not mxe Ohat the 
ii 

i/othlsxs nil1 bs eo faportsat. 
f 



CLAMC: mexs  ere referenoes in the ~ t a t u f e  t o  the  

referree Pmiob. I euppoee, i e  fhe common U n m a e t e x ,  but we adid i 
1 

not think the two t e r n  would now be neaesleary, bu% in order i 
I 
z 1 

t o  get  i% fnoluded we t o &  the sluggee~Cioa that nae given t o  us i I 

and we nee juet goiqg t o  0811 rr referee' a rnasterc There are 1 
I 

5 

I 

no provisions in the statuta that alearly define what refernee I 

I 

B T ~  P ~ Q  docr They epeak o f  referees iriof&WitbrdX$r 3Wt titb 1 

appearla in the a%atutie+ 1 
I 

l d R e  DOWE=: You Ba not uaa %e term whf ~h i~ 80 faaia*iar i 
DONWORTR: I am. going t o  f r y  t o  mtmwer that beoaws I 

in the m e t e x  o f  pe;t%&r&n the EIupreme Bourt held that i t  m e  1 
! 

proper t o  pppoint an auditor in a oomplioatea jury aolae, and I 

I 

I 

f think after *he word %3feresfl we @houTb insert MaulttorMe 3 

i 
4 

: 1 haw written tn that m s d  bere, I 

BW, [ILARlL : f)ontt you think umaetenr* i is  a good term for 

tbe whole Imisfnsss? 

MRo WIOKERaOH; Why donlt you say, flxefersme to & m e -  

ter, ahiob in theme mlea ineludes a referee or an auditorrl 

I@?. MITaWLL: You have got t o  milab erne rsfexenoe fo or 

a new ides o f  having disooveriea by maeterkt. 

&@IF GLUE: f m e  suggeslCing that you aaZl thoee fellorss 1 
I 

* ~ o m l ~ ~ l o n e r ~ *  i 
I 

UTOWLt: X -not epefaklng of  their isbele, but 1 
$ I 

eoraething t o  @how %ha% re, are nub talking about them here, Bone: 
i 

I I 
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except ione wherever neoesreasy. 

BBR, BUIYDERLUD: It WQUM Beem to me ths r t  thoee were taken 

DONBBORm: I thought the court would be l i k e l y  t o  

rsppoin t the esrne man and that i t  might' be good preto tioe t o  bsv 

the ram@ man. I bad not bhougbt verymuah about it, and eo 

I thought that ward wlruiate% aaa a l l  rfghC, but a ehart Ben- 

tence oould be iseertiea here at the end, sorneCbing showing that 

%hie does not take in what i s  pravidsd f o r  in addi t ion  t o  the 

other, or gomething erhontng thst they atre ~onsirpfent. 

WDWt mat rule i e  that? 

MR. WNIRORTH: The eeaond ~ u i e  90, wkfr i)odge,.sna tb ques; 

t i a n  whether the uacs o f  the word rlaaeferu here in Borne, way rnnrP: 

oounter t o  what we have been esyLng about a diroovery, taking ' 

%he deposition of a party, w'here we ruled thst the party, 10 

he! e l sd ted  so t o  40, oouM requfae the eJxsmination t o  be befozo 

a lrurstar or  a epeoial trppoiaWs o f  the oourts 

f X J ~ ~ ~ ~ ~ D :  You might say, Uexocsgf as ~ t h e ~ ~ ~ s e  pro- 

vided in theee rulesfl, 

W. WTOHELL: I mcsscsly brought %he point up so %bat the 

reporter would have i t  in mind to inerere laome reference if nrroa& 
i 

sary t o  it. I do net t h l n k n e  need t o  decide 12 now. 

!!?hall we take an sajournnwnt now? I% i a  1:00 oeoloolr. '110 

what time ddo you =st t~ adjourn? 
i 



(Whereupon, .at 1:00 o'olook p.m., s recess was 

taken unti l  1: 35 a~olook p.m., of the e w e  &BY.) 

Ifg will g~ ahead nitih lZul@ 90, 

OE M U@~--EXOEPTXUIAX1~ HUT UWAL 

BR. CLAM: Y o u  see. ao far aa metars in sat ions  at isr, 

.; 0 5  W e  put it,  in jury  oases, are, 
t 

aon@idered, have etated 

HR* f%m: 2 ~ 0 %  &OW, #SI cure, 1 w i l l  recad th i e  
' : 
: raport o f  the conierenoe o f  the Bea io r  Ofxoui t  Judge@, mte fe 
I I 

, m ~ ~ ~  argument franmore judges. 1% i s  s igneaby Qhiaf 
!i 

,j~ustfoeH~ghes, Ootober 7, 1838. There i r o  reoommendati~nf~i  
I 

!irgreatmslly&daitionaljuulges. T b r r v e n o t a a . y e t n e e n ~ & a t ~ r  
I 

1 

:!there warr one for Florida ar not. 
i! 

M f i e  ];OFTIN: 130, none, for Florid&. I have rssrd that, 



t ione  for erdditiiorral judgee, the cronferenoe bae in rnfna the 

importanoe of oomplianoe with ,h~quity Rule lo. 59, .that save in 

matterr o f  eocounte, a reference t o  a malater s h a l l  be the ex- 

Bleption, not the mle, and shsLl be made only upan a showing 

t h a t  @one epeoial dondition requires it. (Lor Angelse Bmab 

Wbmfaoturing Oornpany v, JWerr, Dietriot Judge, 278 U. 8. ?OXu; 

*The conference hae found that on aocount of the laok of i 

adequate number o f  juggee the praotioe hasl been freely indulgac 

in, in osrtain distr iote ,  o f  appointdmg msstelra t o  hear squlty 

oaae rr. Thie prao tioe hpoeeer upgn gaz0iea an inaxdintate ex- 

penee nhioh nrhoula be avoided wherever poesible. f t i e  srcien- 

t ia l  to %be prapr adminiatration o f  jus t foe  that adequate pro- 

vision IS made f or judioiarl admbninietxaDion through j &gee, @ 

Pa6 the next thing they talk about i s  the appointment of 

t h i s  Q~mmitleea 

MR, WTOHELL: In view o f  that, I do no* think we better 

tamperr with the equity rule. 

MR.LOFTIN: In vfewof  that, I do not thinkwe better tfux 

per with the equity rule+ 

&Re DUBWORTH: fe  not  t h i s  rule good etnouh f o r  present 

purpasel~? f do not think o f  sny%bthing t o  add t o  i to  

MRt 1I1IMBELL: bet us pass t o  91, thsn, 

* 
- 4 -  

PROCIEIEPIMW WFURF: PrlILsPER 

N W e  CUdkRK: This Oollons Equhty Rule 60, on the o g ~ h l i t e  



MR. MTOHELL: Any exception t o  that rule? 

B W b  WTOHELL: If not, we rf la pass t o  98, 

RULB: a 

That i s  the sane sr Equity Rule 68, $8 it 

o%, Dean, without any cbangsl 

MRIOLIRI[: Pee. 

MRI ULNEII: There i s  jwt h e  l i t t l e  ohan@ that X had t o  

b@@tji,i-gitionsr taken end iiLed pwauant t o  thsae, ru2er (or to 

@tatu*e@)rr I t h o u @ t i t m u l a b e b e t t @ r ,  i n s t ~ s d o f r t h e s e  

That i e  wite a l l  righto The mason I put 

~ b r  t o  stat~tes)~ nas that I did not know whether we were goiag 
i l  

t6 contfinue any statutes or auto 

MR, IVIITOHELL: A 1 1  right, we w a i l  l k e ,  thst ahangs, #duly 

taken and f i lean.  



$ = 

-L< 2 ' L-J $ , 

RULE 93 

]POIMUIF AGOOUSTS B~IPOE@ U B T E R  

&Re DOWE: Thirs reeds t o  me l ike  some vexy arohaio sule 

that hss come down from the peats 

@% OLBR13: It probably baa. 

MR, IIIIITOHELL; ~e that not  already awered by our erxmina. 

t ion o f  adverse, pwtierr? 

MR. WlX3E: I should -%ink aoo 

MR. OLMEY: It oan go s l i t  tlet further than that and make 

trouble, X f  it i s  taken t o  mean if the part7 who i s  oalJe4 on 

t o  aooount in the firrst iwtance prodwee hile ctcoount in debit  

and oredtt foam and ri%h every itm agsoi f ied ,  you are going to  

ffad ocrlsee of ac?~ounting where $#bat i s  rainply irnpoetne; a ter- 

riPio burden on the party and without rhyme or maeon, In a 

oaee of that oharaoter, involving literally thousanela or tene 

of thousandie of i t e m ,  there ehould be no exact$ mla, but the 

meter should be permitted t o  Baoagt the mport o f  a, o e r t l i i e d  

publio ~ o o o u n t m t  BB prima faaie o O r X w 3 t  and require $h@ ohher 

man t o  speoify wha0 objewbion he has got and oonaern himeelf n r i  

the objsotiona t o  the aocounts 

MIDGE: pa you see any need fox th is  rule at all? 

BQZI MTTGEIELL: I do not. Ceztainly, a ma~te3:  oan o a l l  on 

?eople t o  bring 1x1 their sacoauntlp i f  he mnt~, to,  an6 if there 

La m y  cpsstlon about them he csn give the right of exmination 

ko the other party, f 0  reem Ca me t o  be eurplue. ~o you 



I know of any epaoial reeeon for it? 

doee oome doan. It was promuQp+ted Maroh 23, 1843, andmay 
a8 

go baok of that. ThEbt ie/fa1: baok ae 1 have gone. 

BQR. DOlmOR!€H: Any oitations under it? 

I Ma OUEP: f f  you want a rule -- 1 meetled wieh this 

t o  the extent o f  drafting a subPtitute, and as a rule oovertng 
L 

a, matter of evidence, X put it thie way: 

*8men the pwrrty aooountfng b e  keg% booke of acoounte the 

metar may acocagt as prima faoie evidenoe the tsstirnong or 

witten report  09 a o e r t i f i a d  aacountant baaed upon h i s  exmi- 
I 

nation of ~ u o h  booke, provided he aleo testiftea or reports 
< I  

$ .  that k%e examination indicatee that the booke o f  sooount had 
;I 
i 

, been honaetly kept on4 in euoh manner ae t o  enable him t o  cheek 

191. !4ITOHELL: That oan be done now i f  the booke them- 

e s l v a ~  are in evfasaoe ae o baeis far the expert's opinion, . 
I 

i 
I 

MR* O U B Y :  I think i t  l e  perhapa better juat t o  leevs i t ;  

U U % ~  

DOJXtE: I eo move. !I 

have no objeationo The idea o f  $her thing 

$ eeeme t o  have been t o  shorten the prooeedin@;e. Iftone, j., in; 
I 

% 

I 
the G . C . B . ,  eaya, "The evident benegierenl; purpose of this rule! 

!I 

I; ! 



Then another Federal judge said that the o l d  mode of tag- 

Sng testimony before tbe maeter by proving every I tem under 

the B l s t  rule o f  the Engliab Ohanoery preo t i a e ,  adopted in 

3828, has been adopted, 

MR. HXIIOHELL:. mat s9ound61 s~ thbwh them m~ sane reason 

for i t a  I 
I 

~ ~ E Y :  ; When I reed the rule I 

statement o f  every item in debit  and oredit  Porn. 

MR, OLHM: !fMre are eeversl caeee that diebuea Rerg 

i s r  a oase oonstruing it a t  same length* 

This  wane, 88 I understand 12, instead 

I of briniag in the booke and laying the Poundatlon t o  aifsr s L 1 :  

the book8 in detai l  and ~vergthing,  you o m  set  up a separate 

ststemsat wi thout  proving your booke in detail, by ompeeant 

Wf detnQeo 

I do not think $hat t h i s  ha8 anything at 

from gutting fn a 163g rigmerofe, and thie ananerr ft. It @aye 

it i e  ~(3t dut  in %he $ o m  of aebi* an8 oredftc 

m@ BUgmb@iD: Doe8 the fom, debit  a a  oredit, r e f e r  

t o  arn aooountantb aooount where he would ownmerise in this 

fom a great mare sf inblvidm1 itame? 

Any l o r n  admimible, a dcebit and aredit  state- 

'' ment, The ruler indioatee that f t misf be a oash statement eri : !I 
1: 
il 

I 

1. aocounte rsosivcad anb disbureed. It i s  analogous t o  an ao- !I 
;I f; 



oount of agents or fidwlaries. If the ~Caternent i s  not  

soceptahXels, then the hearing i e  upon exoeptions t o  the arooowrt 

the earne ae any t r ~ @ t e ~ a  The socount ss  tata ad by the defen- 

dants is one thing; and the svi&enoe, upon rhioh the maater f i n 4  

another Ching, - U s m  should be .taken t o  keep the d i ~ t i n o -  

t ions  oleas, and them ahould be a finanoial statement of the 

oalsh a o c ~ u n t a  aimply, but it should not be 8 Xis t o f  poaefbls 

itnelsees, and ero forth, 

MR. WBmRWBD: It aesmasas though e o e r t i f l s d a o o a m t -  

antbe aocount would Oome under that. 

OUfEY: To give you an glides o f  the, diffioulty that 

somtirn@s present# i tsrel f  in that oase, I wae 8eiending 00- 

operative aesooiation againet nholn one of i t e  mmbere ha8 

brought s u i t  for an srooounting. Bow, he wee e n t i t l e d  t o e n  

,' aooouatfng, there i e  no doubt o f  i t  at a l l ,  by skrtue of h i @  ' 

I, 

: member rablp in the aasroc ia9ion Q 

i ! 

But, thie nseoaia t ion  wae a 

i /very large one, and Bid busioeea a l l  aver %he Unftea atlater. We 

rcsn&3red $he man an BO@OU~%, gave him en anoount ~tttaatghed t o  oup 

~~anener, that i t  was impoeelble on tbsrt rrooaunt t o  s fa te  a l l  of 
L1 

We %hen gave him fu l l  oppor- 

ci %uai%y %to examine the baoka and he took amanUge of that ogs- 
:r 
por tuni ty. 

L C  

I! 
z When the oacle came on for trtarl ha bad ocr$esin objecttione 

I! 
"'Rhioh he msdo t o  the araoounta. Those Were gone into thorou@ly i J 

, :; 
I 

a n d  the judge deoide them a l l  against h h .  A f t e r  the fudge ha4 i l  

$ 1  
1; L 

/ /  
i ! I 



done that,  then he instated that the burden me an the @fen- 

&all% in the case, s e  a part of  e necesllsry aocountlng, t o  pra- 

'. duae proof o f  every efngle item %hat entered Into the a a a o ~ t ,  

everything that had oome i n t o  i t ,  and he hae gone up on appeal 

t o  the Supma ~ o & t  of the Btate o f  (lallfornia on that conten- 

t ion.  I do no* think he lri ll lee% very long when he getrs up ' here, but i t  is eomething we ehould think of. 
IS 

ODhcbt X iun getting at i s  that ao muah detpende on the pwtiou- 

I '  ler oaree se t o  what aooounting should be requilred, an8 *hi@ 
I 

; rule that i s  atated h a e  in the Equity Rules I r 3  a rule that i g  

not merely for trustee& &ere ass' 

many other oaees rhem a man ie eat i t led  t o  raa soaounting and 

where the rule8 %hat are agpli~arb'le Co s truetee rho ma mp- 

: pased t o  aoaount for evew thing t h a t  he, reoelvea and show every- 

i thing thaC he paid ouf, are simply not appllcceble at a l l  and 
? {  

'; you osn not get  a t  i t  in that way* 
I 

We ought t o  leave the thing for seneible attention by the : 
; officlar who is looking i n t o  tht, account in the manner .that wilX 
1: 

' beet meet the neoel~sitfss  o f  the eituation. i r  
I j 

m* WNwoRm: not eure $hie doe8 not  have reax 

funa~fon ,  I pt Zbe idea, i t  i e  intended t o  simply Che i s ~ u e a * ~  

In nay i s  any sl tuat ioa where you requlxe a to 8e:t 

.. 1 1 UP moomt aacording y o u r  theory. For i n a t m o o ,  in the; 
l y  

i : iiimoa@ tax larr w have to put in a mturn. m ~ , . ~ n g t e a  Btates : 
- 1: 

1 1 I 

1 not bound by ft but that i e  your situation, t h e  as your 
' 5 

:i 

!/ I 



you alaim i t  ie.  Now, i t  i s  very eaey for those lrho aontro- 

vert it t o  point  out the items nhiah they controvert, 

I think, Judge Olney , i t  has 'been in f orae eo long and no 

attempt male t o  ahange i t  -- it rseme t o  me requiring the part8 

t o  bring in hie aooount in aebit an8 cred i t  i o n  and then the 

opposing p a ~ t y ,  aa tbie rule goes on t o  say: 

*Any party who shall aot be eaticlf ied with am aooount so 

brought in 8hsl l  be at l iberty  t o  exmine tho aooounting party 

viva vaoe, or upon interromtoriee, as the rwr~ter s h s l l  diraqt.  

It does not have the effeat of oompellirrg the ~ r t y  t o  

e t s t s  hlrm theory of the aooount in oontrovertibLe form, but in 

tr def in i te  m y  so that any itetas that s f p  not in controverey 

WBR. oLBEY: I think the rsguirement that the amoutlting 

party arubtnit the aooount in some fom in the firel; inaCanoe &e 

almoet implied in any aOtion for aaoouatina;. The objeotion I 

have i r  that .(ihirr m y  be taken se cr l b % t a t i o n  on tb mthod or 

ar requiring a certain metboa t o  be p ~ e ~ e d  that m y  not be ad- 

viaable, 

DOWE: firthernore, are you going t o  Itst the pLain- 

tiff suepend the hearing and timy, *Eow, the oppoaing party 28 

right here, but I ohooea t o  examine h3m by infsrrogatoriee*, an 

force an wij ounmea.6 eo he O m  pgregsure a w e  writ ten iat;erroga- 

torierr7 

~ B f T O ~ ~ :  X t  %a up t o  the diaare.bian of the mate X. 



modern ideas that rule8 should be general and not try to state 

specif ioal ly  just the, f o n n  o f  the evldenoe, 

MRBR. DONVORTII: My dyaCtention i r  called t o  the reomenmd 

t i  ons maex: the OoBe, There axe qu i te  a nuarbex of thenn, land 

. without boring the O ~ ~ m i t t e % ~  X rill juet rcssd the f i r e *  one: 

,: t o  the de0re.e bring in a #tarteman% o f  aouount emboaySag on the 
> 

WL .t;h 
'i one 61168 the itemrs/whiuh he i s  prop@ ~ l y  ~ R a x p a b l e ~  and upon thp 
I 

k t  

other the Iifenr o l a b e d  t o  be a l l ~ n e & ~ ,  just arr anyone,. oonaecl 

1, iog that 8 re le t ion of debtor &nB oreditor exiarts bemeen him-. 

self and anothes, w i l l  being in a etstemsnf what ha oonanoetvee 
I i  

1' t o  be the iterne of debt and %he items of Qred3.t. fn ChSs nay, 
I ,  

Char opportunity hs at om@ afforded of  seaertainlng the reex 

rsues before, Che mble%er on the  QUO^%&^^^ This i s  a means 

of l imiting the trial before f ha, master t o  siaeable iteme. 

That %hi8 far the purpose of the rule i s  oxearly inaioataa by 

i t e  isnguage oonferring: upan the advereary the right t o  pro~eea  

:'aireotly in oarre he i s  not ~ e t i s f i s d  widh the aooount, of$ing 

B s o b i t h  v. mlleeble Iron Ran@ Oompany, 207 Bed* &and 
I 

1; 
o the 184 

I <  

I Theee are evidently patent oaeee where there have been j: 

:I 
I 

jjwhioh I w i l l  not g2ve t o  the aolpnlitfsea 
t 
1 

il 



&dRe CLAAK: Oould we do i t  in eome fashion by mking the 

aoaount aulmittecl, say, s verifie4 acoount, as p ~ i m a  f sa i e ,  

or something l i k e  that? 

MR. M)DOE: Why pick out one olass o f  csees and deal  r i t h  

what s h o ~ l d  be prima fglole evidenoe in that partioular akrsrs? 

Mli. CUBIC: I mppoee' because we went t o  l i m i t  the master 

someshat. They are extra-judiogal organizations and may \Ile-3 

%be ctaaee 

BdR. BdITOWELL: Inoaead o f  eaying anything about prima 

f m i e  stridcsnae, neoou ldeay:  *when the aoaount i s  brou@f ix 

here tihe partlee shal l  deeigrmte the items rith reepect to .Rbicl 

he r a % ~ e ~  an S s s w ~ *  

I do not  knowsnythfngabout the ruler Biaybe we better 

just lee* i t  stand an& on further ooneiaeration the reporter 

aan ladvlere ua whether he thinka if f s erreential or not: 

Pea, 3 was ping $0 auge;est a mbstitute mo- 

t i o n  that  the mtter be referred t o  the reporter and t h t  he 

advirae, ue ae t o  whether thir rule really answers any u~ailul 

purpose or i@ just sn a&d@d cauet, of trouble. 

MITOIIEUI: I8 that agreeable t o  the O m i t t e e ?  

( ~ o  reeponse,) 

MR. UTOIIELL: If Ohere $8 no objeotion, i t  will be so 

8~(3iexl%& 

OLAAI[: ~ i b  you wri te out ra~rnething~ Judge OlneyO 

OmfCx: l!20tk? %he ~xperienoe X have ha8 fa  t h i s ,  1 ril l  



t x y  to make a euggeetion 'to youo 

MR* ~LaRK: !Eb&nk you very muoh. 

&@lo UTCIPIEL&2 94, 

IFIIILE: 94 

R DEPOBTTXOE18, ETO., BBAY BE UmB 
BEPORE USmR 

M R .  ~LBRg: Thie rule %trouble4 me a good seal, 1 won- 

dered a goad deal aa t o  $be extent of %hat i t  rnemt. YOU BBG 

re put in breaketa here some euggeetion t o  l i m i t  it. x f  aeeme 

ae wide ae the horiraoa and everything %lee. Thie too %a an 

o ld  rule that goes baok Co %he 1843 nsles, and f.t then read: 

QBl asffldavita, depoeitfone, and documents, nhloh have 

been prtsviouely made, read, or u~led in the oourt upon any pro- 

ceeaiag in m y  ol! matter may be uaea before the meter.# 

!&is i~ just .tihe 

MRII~, MTOEIELL: That means any proceclding in the raams caul 

hU3. O&PRE[: It doe@ not say so* 

MRI wNBOOR'P~~: In the same praoesding -- the idea being; 

that on ref emeenoe t o  a maeter there m i g h t  bar o larim& %ht he 

stanted de novo, and t h i s  mean8 that anything already taken mag 
1 

be used, swbae depositione andsffi8avits. I g b i n k i f  we 

strike out "in any oourt  o f  reooraH and lewe in %he other mat;- 

ter that i s  in braokets, i t  w i l l  ba 811 righto 

OmEY: Why arhould there be depoeitione .that were 

previourly  read or uesd? 





say$: that the maoter aha l l  ~egulate the prooeed;tngs, and 80 

on, and givee him authority t o  examine depositions duly taken 

and f i l eds  

libR. CLARK: I do nut know that there I pwele8 over 

tB,f,@(t 

MR. DOBIE: It i s  pre t ty  broad, and I do nh knon~bnqthsr 

them is my reason for it@ I3ut i t  Beys Wdkl affidavits, d s p o ~  

eitionlr, and ~ w m e n t ~ ~ a  

BBR. DODO$; If you bad a n a f f i d a v i t  on smof ion ,  ruaB 

aff  idavft  ie not admitfeeible 5n a hearing on the n s r i t ~ .  It 

seems t o  me abeurd thaf an arffidavlt u e e f u l  by the oau r t  on an 

applioation for a reratraining order oould be put before tbs 

nneetsr asr evidsaoe of the farote oontained in it. It eeeme t o  

me them i l e  a positive objeotion t o  the XriLe, and a8 t o  the 

rest o f  i t  -- of OOW@P), the deporritlone t;slten in the osea are 

admissible before the, meetex. X do not Bee how anybody aould 

make any oantrary o ontentione 

W e  WIOKEMW: I wonder w h a t  %he puurposls of that wire? 
I 

BQi. DOBIEI X rondsr i f  them are any notat ions  on %hake ' 

Wlft* @LORI[: There i r s  one, st  38 Pea. 549, This note 8oeb 

not msan that the forrner evidenoe Ss t o  be ooneidsred; ft m s f  : 

be analyseb and oalled t o  hie eCt@ntiono 

QeR. 8UBII)ERlrBIJD: If that i e  a l l  the rule haa produoed in I 

one huaarad ycsarer, i t  seems Co me ne wight l e t  i t  go. 

! CLM1$: It  w i g h t  be 0 OM lW6 that f t doe e, na hamr i 
i 



h4Ra~.bOdrTIN; Mr. Chaimen, I regnet that I have t o  go now, t 

and X ar%k %bat the Wmmtttee axsuaa me f o f  %be remainder of 

the eeeeion. I have enjoyed the del%gh%ful sesooietion, i t  

haa been a very liberal eduoation in oode pleading. I m u ~ t  

adnit that at fire% I nse eomenheri; amazed, and ara we proceeded 

I rrasl shookea; now I have beoame very much reoonailed. I hope 

that you rill still remember that we are j u s t  a o o m n  La* 

$%ate and arsk the reporter t o  be s l i t t le  more l ibera l  wltb us. 

; I ri l l  have s few oSit ic ims as t o  the remainder of the ~ l e e  

whiah X w i l l  eend t o  Reporter. 

MR. ~LBRE: A l l  rtght, f w i l l  be glad t o  reoeive them. I 

am sorry you have t o  leave. 

BfR, WfWEXIL: Thank you, Nr, Lof f in. 

EdR, LOBTEN: I hops you gentlemen w i l l  have a deligh$ful 

, seseion for the rernainaer o f  %he time, and I loo& fornard t o  

': aee~ing you next February. 
I 

$ 8  

and %ha$ if it had produoed only one oaee in one hundred year 

!j ni*b ttbf s mystio phrase, irt! ehould l e t  i t  go. 

i t  a8 adapted that Rule 94 go outr RUM 96, 

R'Um 98 

TB BEFOm fdMTW% EUMXBkBLE BY HIM 
I *  

I ,  

: I  BBR. OLARI[: We maae prautioal ly  no ohangs in that. Va, 
6: 

!put tn the suggestion in bmokots which, o f  oourae, i s  not mas? 
li 

I 

I '; 



$ ;  B B Z ~ ,  but we Rethought there might te oame where you could 

avoid having a etenogribpher and s transoript o f  the testimony. 

BQR. WNBBORTII: Juart w h a t  i s  %he dlffsrenoe beween the 

, evidence and the report thereof? 

I BQI* CLARK: The report %hereof oould be maae rfthout mak- 

;I BQR. IXIBIE: Re night Bo i t  in narratiw form inetelsrd of 
I 

: question8 m d  anmexrs. 

MR. OUBY: I e  not th i s  matter lagafa covererd by Rule $27 
t 

16 ii GMJUC: I did no% quite bear what you s a i d ,  judge 
I 

I 

We OLNEY: Ia  not graatioal ly everything in %hie ruls 

/:oovers8 already by R U M  Leaa, etating the general powers of &e 
I 
I I ,  

I 

j master? 
I 1  

W. O L A m :  I appose in s way i t  is probably true, but 

:'%key had 93 before and y e t  they spparenOly feLt that tihie rule 

&@L @ ~ ~ ~ L ~ L N D :  When nae thte aatsa? 

MR. CILARIC: Thte i o !  tbnoWer one of the antiques. 

MR. BUMDEBLBWD: It wae no t  ecnnething that ras added after 

sithey hati exprienae with ae a mpplemeat t o  923, me i t?  
I 

$ 
WQZ. ~~~: Rule 85 i e  Rule 81, and Rule 81 nee 184a. 

I; 
ijw me when the o%hsx rmle rptarfed. That was fonerl;y Rule 76, 
1; I 

li MR. DONHQRTB: I would think that the matter in bra~lr@te 
j; ~ 1 1  
h%ghb/be left out in v i m  o f  the  Zang;usge, 
! r  IS 

I 

i\ 

*The evidencle upon 





MR. O W :  Rule 981 guess you befter read over with 

~ o m e  care, That %a perhaps the nub 09 the whole referenoe. 

DOmOgTtI: In connsotion r i t h  i t ,  X would Like t o  ca l l  

cattention t o  a point of pree%iae that hae gtven ~ i t l e  tro a goo4 

deal of d i f i i a u l t y  where an equity oaao or, in faat, any kind 

" of a oase,  PI heard by s master. Them are trro kinas o f  objsob 
I 

I tions t o  his  finding^ and reo~meadations. 

I 
jec t before the meetsr t o  the things you do not l i k e  -- 1 
n o t  speaking of abjeotions t o  svidenoe -- you hwe  t o  objao.t 

Chin@ you do not like anil have him note Choae, obJectione in 

bia report. Then when i t  get8 before the juage, or rJit'hfn a 

l imited t h e ,  mually fixed by the rulee, you have an excerpt 

t o  thoae things and the oourt bolas, and I th ink  the equity 

:: praotioe i~ fcsoogniasd, that an abjection before the  judge doe@ 

no t  l i e  t o  anything that he ha. rscommen&ed or fomd unlesar you 
:i 

I 

j: objeoted t o  i t  before him, 
I 

; I  In one or two cases in ray exgerienos the maetdr f i l e d  hi@ 
' i  

: I  I: report w i  thou* the partiaa having an ogportunf t y  t o  exmine it, 
I ?  

;: and go the judge ordered %he, report reoomnittcs4 t o  the naaeter 
$ 5  

I 

: C  t o  @rim the psrt iea  sn opportunity t o  objeqt, and they o w e  be- 
;; 

[ fox. him and noted their abjeotlons t o  the rarioua paragrapha, 
;; 

. /j and so on, and be re-rubrritted hisr report md then the particso 
i i  

!ifiletd their excsptions t o  the polnfe they ha8 objeo%@a to,  I /  
: f I 



thing that would simplify that  i s  oer tai  n l y  very datslrablas. 

MIR. (3LBRK: Qn the point  of @xmptions there have been 

some hol&inge, i t  has been held, that a party who faile t o  911e 

exoeptions within tbe time l i m i t  of the old Rule 66 i e  prs- 

cludea from attaokiag the maater*e findings of faot ,  but the 

lulR. WBIE: There are quite a amber o f  those calses that 

go i n t o  the faat o f  the neoessity o f  making the objeotionp be- 

fore the, marter, but if you fail t o  make, i t  there you om sltill 

make i t  W f o ~ e  the GOUP%+ 

NR. CURIE: you w i l l  notiaca that ~ p u i t y  ~ u b  81*, which 

wala amended and added L&%er3 $8 8n attempt t o  -- i t  doe8 two 

things; i t  eays tbs report of the rncreter &all be treattsd ar 

preemptively aorreot and ~rhe l l  be subjeoli t o  review by the 

oourt, an8 rso an, j(prwidetk, that *en a o w e  ie reierrca4 by 

consent md the intention $8 pla in ly  exprearaed in the ooneeat 

order that the ~ubmiesion i 8  t o  the meetslr as sn arbitrator, %he 

oourt may ravfew the eame only in aocozdanoe with the prinolpba 

governing 8 review o f  an amrd and deoieion by en srbitrstor.H 

We took that holding and tried t o  ~ h o r t e n  the time of IEquity 

Rule 66, nhloh you wi13 Bets &own in the middle: #En all other 

orrsels--# that i~, in a l l  nan-gury olraee -- flhirr finding@ ~ ~ 2 -  

co&iustonst if any, s h a l l  be greslpap0ively lyaorreo t, an8 ahal l  

~tana arr the oourtbs f inaings an6 aonolueiuns upsn whioh a 

men* m y  be en*(srsd as o f  o w r s  slthia 30 days frm the ffliq 



thereof, Onlees ai th in  10 day@ after euoh f i l i n g ,  objeotione 

eat4 80 day8 t o  modify or rejeot the f indings in whole or in 

part when it i s  f u l l y  lsatiaf iea tbat  crrxor hae been oonunitted 

or t o  order heatrirlg on swh objeatione.# 

Then we put in ar proviso where the i n t e n t  La t o  make hira 

the arbieretor, juef  the same am in the equity rule. A 1 1  that 

aoee i e  t o  provide tb@ maohinsry Prhercaby the meraterne finding8 

17 stand alr thocle of th,he oourt unless rathex rrpeedy o b j a a t i o n ~  

D: mppoee you oen not find the judeplsnt 

Wt~i. lXNX2E: $uggaes the xsport i s  f i l e d  Auguet lgqtz 

lilR* OLNEP: Thatre tar one olaes o f  oaeea nhioh almost of 

neoessity muet go f o  a meter, and that i e  %ha, class of oaaee 
I 

i in a i o h  a pubXia ut i l i ty  claims that its property has been 

' aoafiroarted by seapun o f  rate@ fixed by 8 8tsrte suthori%yr 
1 
I 

i :  'Phose osslsrr invsrriably require or present 8 vrre% number of ip- 
ji 

' i s  impoarsible foz a oouxt Co give the tfme t o  trg them, as 
1 

; sble a8 the judge may be, and as rnuah attention he may give to: 
I 
I 

i~ 
:: f i ~ o i l i t a t i n g  the oaae, i t  i 8  going t o  take odmatimele montba .ba 

t ry  one of  thoas oarea, in the nature o f  thinge. 
;I 
\ I  
I1 

;! are going t o  be rsfsmed t o  mestarmr, and %hey are referred t o  i 
s a t  

Ii 1 

1; rnarafare at the p @ e # n t  t h e g  and i t  i r a  going t a  be fmpoosfbt ! 
! I  

5 :  
I I 



for the oourt to pas@ upon any m%Bterta report fn one of those 

aaeear after the report oornes in within the 20 days. I think 

3 t  can n o t  be 

DoNBORTH: I thtnk that *withinU should be HsfterLb 

aupon which s juagment may be entered as of oourae within $30 

deya f rm the fillng thereofe* X f t h i n k h e  10 day8 i n t h s  

nett Xias ahould be 801 YOU want t ime to  turn around. N e e e  

f indings may be very v i t a l  and a l l  that, and i t  aeems t o  me 

there ehould be 80 day@ foz objeotionrs and then the matter 

ne shoulrf be afraid there t e  going t o  be dslay in these =%*ex 

f think one party or the other w i l l  move fox aoneidemtion of 

the report, or mave that hie abjeotione be oonaidersd, or move 

f o r  a judg3nent oa it, as the ocrae m y  be, and I think if you or 

j u s t  say "may be entered aa o f  oourare after 80 daye from the 

f i l i n g  thersof,unlae@ within 20 days after said f i l f n g  objeo- 

t ions  thereto are f i l e d  --"of oourse, under the othsr general 

rule then the auurt of oourse has power to extend the time and 

I think usually muU. 

MR. OmEY: Judge Ipun8@rh~d, the polnt X had i n  mind : 
I 

a l t t l e  different, and ithe p r ~ o t i o e  ae i t  stand@ now under the' 
$ <  
I 1  

:I present equi ty rule P think f am f ~ i l i a r  alth, Under those 
I I: 

ii rulee the party lrho objeate to a marterte report i e  allowed, I , 
i; 

think, s i thar  10 days or a0 daya, I: am not oertain nhioh, to  
L 

? i ii fils h i s  emeptiona. If they sm not  fiLed, S f  no elroeptione; 
f ! 



f i l ed ,  then the report kg aaoepted and that i s  the end og 

If, boaever, Bhe exoesptions are f f l e d ,  then the rule@ 

proviae that those ex~ept ions  are t o  be heard at tbe next mot 

say, and are t o '  oom up immediately for a bearing. 

In other warde, neither party is required t o  do anything 

t o  bring them on fw hearing. They w i Z l  c o w  on faP hearing 

automatloally under the ~ l @ ~ e  But Chefe %B no ~~OPOPIB~~II 

%hart erf aer that time the oourt shall not take @ha% time $is 

neoesrsary t o  d%slposs of the exoep tione. Thte tins for filing 

%bike exasptione does not bme t o  be, a e  a ru2e, ao very long, 

beoauae by the time you get thmugb one of the@@ OBBBB and the 

maeWz9e finding@ aome in, both @ides know pretfy aoau~ately 

j u s t  lrhat tbr a a n t e e t a  ere snd i t  i e  not no very d i f f i  

cult t o  dmw exaeptliona in rrwb e care, snd the 20 days, ox 

whatever I t  i t3  that i r  alloWsred, may be a l i t t l e  t o o  short, but 

you do not  require any very gxecat Length o f  time t a  oradtr to  

axan sxoeptione in ca ease o f  thir oharacter. 

That i@ %me, partiaulerlg, where you have the rule, a8 

do out in our d ia tr io t ,  that the meter f fro% prepares a tent& 

t i v e  report and you are repuirsd t o  makt8 your obj eotiiona t o  

ha% xegart, rnaM your  objerafioae t o  %he master t o  the reper*. 

then h w  an opportunity t o  correot i t  or t o  meet any objeo- 

ions that he deeircasi t o  meet, and % e n  he file61 hfo f i ~ l  re- 

Well, under tho@@ airounstanoer you oan ,nee that you2 

xceptions f ollen right along tiBh your obj so %ions. 



Have YOU made any provieion here f o r  

tentative reports from the melrter and exoepf&one f i l e d  before 

the master? 

W* aLBRPT: a0, 

SUNmmBIJD: mat Judge o b e y  #peaks of ought to be 

done, but i t  i s r  not always done. 
i 

I OmEY: Thfa matt@s o f  objection i s  oovcsrcea by 
I 

't 31culese 

b l R a  ~ @ @ 3 U J V D :  Yes, but not the tentative o o ~  of fhe 

rep0 r*, 

OmEY: The rna**@r of the tentatlvcs report covered 

&g the rulesr 

I b i B  not b o w  thatD 

m0 mT"Bgfifr: i@ al-ye open t o  the maeter @ make 

Chmn@@l Wpiea 30 eee if they have m y  abj 6w tione. 

8UNmRCmQ: I was not anare there no* my 

gutsrement;~ 

~ " B R .  O L m :  There are revere1 quotattons in regard co i g  

': 1% ie ahat ham in ooae praotfoa eetBling fhe masfsrtsl ' 
I ,  

I I 

'; acaoW'l*. In Borne praotioerr before thetmagter f i l e s  hirrrepo ' 
I $ 1  

of re@ord he reads A% $0 oouneel they ooms fn and argue i t  
' t  

d .  
I 

There are no provlsione under equity rmlee that requgnt 

it. Whether se ehould rsquira i t  %a another problem, but i ;  - I 

17 i there am quite a fee oases that have to  do with tt. 
! i  
11 



I -= 
-;j ' , -- $J .- , 

BliR* MTOHELL: We probably bet tsr not 80 nuoh abouf it 

IUR. OLNEX: mi&% eay, in lookfng $hie over, f feund e 

number of objeotions t o  thie Rule 96 ray@@lf, esps02alLy t h i s  

provieion that wwXeas ni thfn  10 CLrrys after suoh f %Ling, objeo 

tiona thereto are f l l e d  and the aourt  a~tlp thereon within the 

afomrrald Bays. a 

Dong t you have t o  have in eoms oaesa a three- 

, day - 
Pour point i s  that i t  w i l l  e t m d  i f  the 

Qourt neglect@ i t@ duty? 
I 

hiRe ~~: If tw murt dose not deoids in 20 aaya i t  

There i e  a verbal ahange %hat niX1 have 

be made the re, 

, CLARK: Vs oould e w e  something by s limit. La 

' who has written rr book on these $hinge, pointed %hi# o u ~  
II 

:j as one slouxoe o f  delayo 
" . 
I ,  

!. 
MR. MXTORELLL That l e r  not Judm Olney*e point. B i a  

I 1 

I 

i p o i n t  %a that lf  the oour t  nsglea$r t o  l i l e  deoioion orithin 
i; 1 : 20 dsye you are, out. 

z 

BW. RIOKER13EtMi YOU mi@$ no$ be able %o get a j u d e  fQrl 



: about the firat aentenae before this matter i s  dlepoeed of 

: It i e  mandatory her@ for tbe master t o  f i l e  

. a  trsnsoript of the evidewa, slwayao X t  i e  ompariatlveZp 
I 

1 rare with ue that a maetes in any equity ease i o  dircsotea t~ 

2343 Bhe evfben~se The courts wants the mcretcer t o  f i n d  the 
I 

is it i e  qui te  emeptioncal with urr nhsn the master i r  ever requfr- 

!, e a  t o  f i le  n e  evidsnoe, 

solutely never f i b r  ah$ csvidenoe* H i p  report i s  prim faage 
1 

and 1% i p l  inoonceivab;ble t o  me that the evidenae i e  t o  socompany; 

!;an sudS%sr~s report i f  the parties are t o  be ent i t l ed  befors 
I I 

k I 
.: the jury t o  go into de tailar of ril l the evi8enos heard before 

iitha ~ u a i t o r ~  190, both in equi ty  and in l a w  th t s  rule i r s  in- 

coneicetcsn.1; with the almoet univereal praotiae with ua. 

MR. MIT(XWd&: lBhst do you do with a trsneorigt in oases 

:i reoord for appeal? 
I 

MRBR. DO%W If the mas*er i l a  requimd f o  report Wlce evi- ' 

'dellae, h i s  i fndlngs  o f  faot are final. 'I It i s  rather unusual, ' 

I 

" I  know, fn equity, snd pertWs fron other 8 ta tes  am often veryg 
I 

rnuoh j i  surpri@i'd by our practice in that regard, but i t  i a  for thd 
1; 

I 

,;relief o f  the oourCo Znet4ad of  going th~ough tihe evideme, : ! 
~ !$ I 



osaes his f indinge &re final, 

It i a  s question whether you want t o  metke f t  manatory 

that the judge rebould never have the power that our Federal 

and @taCe jubpsr w i t h q s  care a l l  %ha time exero%sing, by re- 

ferring a aasa t o  maatsr rithout ~uthorising him, and, in 

fact, forbidcling himtm, t o  report the evidence back. 

We MTOBELL: f f  you w a n t  t o  make fhe finding8 of Chs 

maeter aonolulelve, the aonetitutional question beooms a prob- 

lem, and I daubt it can be done. 

MA. OUifEP: If f might say eome%hing in that aonneotion, 

I would euggesO Ohat I think there are cases in whiah the re- 

turn o f  the tran~oript  a f  the evidence i p ,  not nsaessary. 

ehould think it oould be oovered by saying that the master 

r e t u n  a tsenecript of the evidenoe nhme hs i@ raquirsd t o  &U 

it by s aubr~qutlnt order o f  the o o u r t o  

MR. 'DONWORTH: Mr. Pod@;a, ae he saye, nar v e v  mcth sur- 

prieed by the praotioe t b t  3.8 followed9 But, take a oaes *ex 

the iterne o f  the acaount are oomgliaeteit and i t  nill be very 

hard for the jury t o  oerlry them, suppoee tbszs are 80 item@, 

the oourt map refer the matter t o  an audit~r and then the coura 

oan take the eviaenoe and he eaye, #I  find for the p la int i f f  on 

item onswo %em 2 for %he drsfendant" and 80 on, and then tha 

goes before the jury, i f  they wish, but vexy often  the auditor$ 

report i s l  taken Wasuer the pari;iee do not eee the ues of fu15- 

thsr contestingr 



ALRI UI;MBY: I should l i k e  t o  a a l l  s t t a n t i o n  t o  one thing 

*ere %hie rule dif fers  from the preeenf oner That d t h  

regard t o  requiring matters t o  a w e  on for hearing automatioal- 

ly. That provision i s  not found in the rule that we gave 

hexer 

MR, GLARE: I thought seeing that the a8monit;ion t o  the 

aburt gOes out, I better do this ,  IC was trying t o  do better 

even fhm thato 

DOWE: You b w e  not  provided also for the # 5 o s e f @  

for overruling f rivoloue excepClonao 

MR. CJldbRK: Tee, 5 want t o  bxlag that up. you ~ t l l  

notice that Z aald that i f  euah prooedurcs i s  aaopted, then 

Rule 67 m y  be orai tted. mybe you warit t o  keep f t. Equity 

Rule 67 provides %ha4 in orBm t o  prasent exceptlone t o  reports 

from belag f l l e d  for f rivoloue orrueee, the partiee whose ex- 

oegtlons are over~uled shall fox every such overruling pay (b.6 

00at61 t o  fh8 other party and f o r  every smepC2on ehall, be en- 

M R a  lR.WB: 1 do not lip that* 45 -- i t  i s  quite a gm* 

bJ& I 

MR. DODGE: f f  he nine one and loaes one he ooma out eve& 

MR. IXOKEBMAIIB: That %a making a lottery mYut o f  a Zarr ; 

suf f * 

MR. DOBIE: mere i s  one queet'ion thet there i e  a g o ~ d  i 
i 

2 

18 j: deal of doubt about, an6 t h a t  i s  the 8ut;y and power of the ma& 
1; 



-i $ - :  :->. 
<> I-: . . 

e <; ;: ' ? 

-&. p,.: .:>. , .: ,: 

t e r  t o  rule on the admissibility of evidenoe, ?hags is 

nothing s a i d  about i t  in the rulee and these bave been a qmbcsl: 

of holdings on that a a  t o  whether or not  he should. Bme of 

them adopt the praotioe that they go to the judge, and Judge 

@ray in New York said ththat suob a praotioe i n d e f i n i t e l y  pro- 

long8 8 hearlng and makee .f t oneroue sad ezpeaefvcs. On the 

atbe2 hand, a good many oourts, holds that the m a t e x  ought; t o  

note the objbjeotions, and admit the @v$i,!snas, and then report 

i t  bsok, There are, some wbdbo hold that where i t  i s  m i f e e t l y  

a B a r  that i t  i e  grivf Jsge or sorae%hing df that kind, he should 

rule on the ae tn ie s ib i l i ty ,  and, of oourss, if he is hela nrong 

we have a d i Q f  i o u l t  eituatioa. beosuse there i s  no way of boor- 

ing *at r ~ s i d r  

MRl, ObdRK: t psge in your book are you xeadlng from? 

DOBIE: That i e  pa@ 

MRBR. OLARK: T h a t  f irst  mrreter ml@ is pretty broadr D O ~ B  

tbt; nof ahosf; oover that? 

WIOKERmBM: Do you mean 96P 

WXig: 953. That 18 the general rule on pomerer 

It does not say C h a t  epeoiffqellg, but i t  @aye t h t  he lehalL 

dirso t the inguiriea and regulate f he, proocledingso 

ba an unaeobrrrsry direotion beoause the oreee are fay an4 fen 

broad? @ m e  Bta*@ @*ahk*eE~ da have referewes p r o v i d i q  for 



a l l  erorts of things ,  and i t  might be that in oerts in  sltueatlane 

: you would want t o  give the, master for a oerCain kina of hear- , 

i n g  call the goners of the oourt, ruling on evidenoe, and mo on; 
I 

a leo ,  on this gumtion of ahether he ehall  repor* the eviaenoe 

by transoript or by report or not at  allr 

ML halCTOHBUr X m oonfusea about i t  bsdauee i t  seeme t o  

me these rulers do not draw r dietinotion ar t o  the piirere tha 

You may appa%nt a mater, i g  you oal l  it that,  

t o  moeive the evidenae and who may or may not be given Borne 

, authority t o  rule on it. Then he may be aaked not t o  make 

findingrr that have any legal s f f e a t  but make xeoomendations 

U O W % ~  or he m y  be given full power ao that he ~ k e  

findings* i t  semm t o  ES that l a  those cssee it should ba ug 

t o  the acourt t o  state what gomr ha, shall have inatead of our 

I t ry ing tdnske fron-olad i.ul@r for every oooarsiono 

MR. BJBgl%: I think' that i s  very sensible and fully oonm 

our w i t h  it. The only thing L a n t  ie t o  have i t  clear an6 

tt ehlsll be acaignated in the rsierence, : 
1% should be mde very oleax. 

not now and t h i s  f s  one o f  $he ohcrnoee we have of mking tbs 

things alesr that are not olear now. 

I I IO[T-u: I think. we ought t o  expras~ the  opinion 

I/ that the maatex ehal l  or @ h a l l n o t  have the power, Youhave 
!I 

a l l  these things t o  oon8%del8 XX&ings on @videnos, f indings  of 
i :  I / faat, and %be mersl aurkiag 04 saaomnatndetions rather than find- ; 
I 

Ii 



ings. 

MR. DOBIE: You have got some thing in here about making 

objeotione before him, 'but you have not adopted it. In other 

norcle, muld you make an objm tion before? 

MR. DOZIWORTB; I expea t t o  t ~ e e t '  that in my proposed &ref$ 

that X w i l l  @and 19 latexo 

W. DOBIE: In set t l ing  tb rsport I aoubt if i t  is desir- 

able, and oertainly it i r  going t o  h o u  it up, i f  every tinre .this 
IL 

mseter has- t o  give, oopies of the r e p ~ r t  t o  Zanyere and have 

them Game in and argue i t  before hiat. 

f %kink if 5% i e  posafble to be clear on 

that detai l  we aught Co, beoause, t b ~ e  i e  difference of opinion 

on that  and "che cirees have held a-Sffetent things. 

MRBRI OXrAZlg: Let me speak of  Bhe part  nhioh troublee me s 

l i t t l e .  That i e  %he part where i t  mays that o b j e o t i o n a m ~ t  

be rnPlda bsPom %he mreter i f  they are t o  be eonsidered. I 4g 

not eae how you o m  do that eroept on a preliminsr~r order for 

rulings a t  the heariagee How do you know irh& you axe going 

* t o  objeot t o  f i n a l l y  unti l  you see h i e  report? 
I 

WBR, ~OBXE:  r ao not objeot t o  that. I think you ought to: 

have the right t o  objeOt before the rsport ri%hout making sn j 
i 

' objection before %he maprtsro 



Gentlemen, I wonder i f  we are nut  fargettine 

t h e  type of refereme to the maeter when the court want8 him 
I 

t o  report promptly on the matter referred t o  him. If you hatve 

t t i e d  t h a t  up Prith too  muah detail in the my o f  a prcslfminarg. 
I 1 1  

. report and a final report I think you are getting into traiblee, 

power, of oourss, t o  rule upon quebltions o f  evidenoe? 

ibE38~. ~ ~ ~ ~ E ~ t :  Undoubtedly. 

The point nay bp, raSeed on obj eotion in the 

:: oourt, but you om nat conduot a hsarlqg *en, re ham a s m e &  
1 ;  

I 
5 

he had that power of  disposal. If there is any doubt about it; 

the rule rhould make i t  plain  that he hae that porsr, but, ag 

i of the P ~ ~ e ~  of the ~ U U X ~  $0 do a goad deal in f ixing or lbit- 
i; 

.t llg the power f o rule, 
L 

~~~~~~~~~ I think the msater aught to have z 

power to rule and there ought t o  be pmvision for bringing t o  ' 

e attentton of the court anythiggg that i s  objected t o  by the 

aoaount lng party or  h ie  opponent. 

.I 
1 ;  

O W P :  If I underatand oorxe0tly, that i e  not ths 
I 

p ~ i n t  that Mr. Dodge has i n  m i ~ b  I am j u ~ t  speaking of i t  8 0 ;  
> 

t h a t  na nil% get t h i s  perfeatly oleer. I f  we axe t o  adopt a : 
I 

I 

::rule, the r u l e  ehould give Dhe master pretty broad pmerl. 
jr 
1 





>,. 
I % 

k* ,.> :-! - .? 

WQio OWERRY: T hcs examPnar 3.8 different from a, master. 

MA* DQMJE: Is there any mope l e f t  for sn examiner? 

B6ITaEbL: lMJr untl@~sltaflding i e  that our def in i t ion  o, 

w martex ie intended t o  oover Pmyons, master, auditor, refer1 

OE 6~iWi i l f l€3T* 

HE?. OHERRY: Vta a i d  not #%ate f4exarnSnerfl, I think. 

NPTCE@lrL: Did ae not?  

&Re OHERRY: We stated the others, but not the examiner, 

X wondam if we lirhatilad nots 

bdIi. KUKERBHAM: Is there not  in the equfty pmotioe a 

d i s l t im t ion  made Whresn %he extmlner who i s  B mere sarlbe t o  

take  a report, and a msater who has power to rule aad pasrre~ 

upon i e ~ u e ~ r  nhioh are ~lubfeot t o  the oour tgs  approv~1, 

the examiner f e  graa t i o s l l y  a mere ear% be? 

MR. CLAW: I left out any referenoe t o  the sxanrinsr be- 

oause g thought thir rule ae t o  dieoov@ry, and eo on, too& oar 

sf thema 

Bo not s@e any plwe le f t  Zor the examinero 

@XOmR$fiA&: He watg a soxibe. 

~nm: The way they uesd t o  t r y  equity aarse he ha& 

a p h ~ e ;  they do not do i t  any more. 

WIOaflSuM: That Wi!ks %he 0%d Ld&pli%y =&$, and they 

re0 ognfiasct, the d l f f  erenae be %'Wecan en exminer aJla e masea 2. 

 ha exemiritsr was r mere rcxibe who task  Cestlntan~r and sported 



, '  i t  t o  the o o u r t  for i t e  disposit ion.  

MR. DODOE: I thtnk he ie out o f  it. 

BdR. ~ ~ W I ~ B E R ~ U M :  B: think so* In patent oases they do use 

exminarsl a good deal, do they not? 

MH. DOMIX: I do not know whether they do now or notr I 

though$ they rere trying patent case# in open aourt. 

U s ~ l l y  they doe 

IIW. WIOICER-- Do they not uare exmineper in raome patem 

oaeeeO f had a okoe not Long ago where the evi4enotp had been 

taken by sn exminer and subafttad .do the aourt. 
z 

MR. WIOmmm: The rule here, Equity RuB 49, s e ~ r ~ :  
I 

I D ~ l l  evideaoe offered bsfora an exminer or like Officer, to- 

. gether with any objeotiona, eha l l  be saved and re turn@& into 

theoourt. Dsposltfane, ~ B e t h s r u p o n o r a l e x a r m i n s t i o n b e g ~ ~  

an examiner or like off ioer or otherniee, shall be Weed upon 

': queetione and anewers reduoed to writing or in the foma of nar 

rative, and %he nitnsee h a l l  be subjeet t o  oroes exauninaf ion 

and re-exernination.* Rule 51 goes on, and Rule 68 and Rule 53 
L 

DOBWURTI~: I ham been in sane patent oaees in reaeat 

ease a i o h  were tried in aourt, and I did not know that .they 

j j  did  it i n  any other way, 
I; 

I/ 
I 

t WICKER@@#: Rule 61, I@. Bamaond, just oallemy at- 
il 
li 
]i 

i 

r j 



tent ion t o  i f ,  goee into elaborately ae %o w h a t  an exaninsf 

shall do. My lyimprea@ion i e ,  an8 X am epeaking n i t b  eome hesi- 

tation about it beoause f very seldom get in to  a patent aaes, 

although I Bo eome time8 -- my impreseion i s  that in a great 

many patent oases f h a  teetimony i e  taken before an examiner 

under thaee rule8 and he #*ply report% the nhoxe thing baag t c  

%A@ Q O Z ~ S Z ~ ~  That seoee the time oP the court in hearing the 

evidsnoe, an4 %he o o w t   take^ it up in hearing on the, examinex1 

X B P O Z ~  

MR. BURDERLBND: re i t  the Sdea o f  the O m i t t e e  on d e p o ~ l  

tions, gentleman, thst there be any moh prooeeaing as prooeed- 

fng before the examiner, %bat in any every oare th4 o f f i o e x  b a  

fore whom the dspoaif ion i e  taken ehs l l  have power t o  rule on 

%he evidenea7 

BW. l4XTgREELL: go, we have only-  mad@ provielon for the 

ma~ter t o  rule where the d e p ~ @ i t % o n  Waa taken one hundred mixer 

from 6hs %leiaJte 

MR8 IJUBIDERLAND; But we provide a new pra~emre, not one 

hundred m i l e s ,  and not  for the few oaeee, but in every inetmoe 

i t  @ball  be beiors an oifioer rrho i s  suthorised fa  rule on the 

@'9~f 4@n€l69 

MRBR~ MITCHELL: 'Phat i e  not an ordinary depositionc 

We ZRJMBRLBWD: NO, X am talking about -- 
B(R. HITOlU!%L: In an ordinary depaeition, ss I understand 

i . b ,  when you go out  09 the ju~ ied io t ion  then na have t o  have th 



' requast of eltiher party, and the oour t  bee t o  appoint s malrtar 

~ t t h  ~ O W B T  to rule. 

RdR. NXOHEMBM: Tbst i s  for the, proteotian o f  the nit-  

338 88 * 

MI SUBmRLBNP: That l a  no% prmldad in the asposf fion 

rooeQurs erpresoly, t ha t  he shall  h s ~ e  power t o  rule on the 

MR. IIB1;TQNIGLL: That i e  c~hane in the rules for the a i e c a ~ e q r  

lSiPO MR~~RI OLQffg: po yau rant t o  Bo anything w%Aith i t 9  X had 

aa@med t k e a t  fP; wad3 831 ~fovered~  

MI. WBIE: f fhink something ought t o  be done, ae I aeria, 

with sespeot toEquityRule BL* It ehows Nsxarniner or lib 
I 

': offioern* 'Phere are s l o t  o f  rules eb out the examiner. It 

@aye: "Objrsotlon t o  m y  epeetion or queetione shall be noted 

the offioer upon the deposition, but be ehtall n o t  have power 

t o  deoiae on %he uumpetenoy or nuaterlality or relevancy of the 

qu@stioae. 

f do not koon that tbe 'like offioerN imludee the master. ' 

8 I eaid, f m e  looking this over and %C i s  not clear what the' 

e f  tutltflan f s* Bhould ne have a f lexible r u b  us should 
I ;  
r l  

:'refer t h i s  t o  you and get  a rule? 
I 

MRI QLBRg: 1 underetobd that Rule 91 rae t o  give %he msei 

ter pawex t o  @as on objeotione with a Lai;@~ paragraph t o  the 1 
1 

% ,s  

i: s a w  rule providing that the o r d e ~  o f  rsic3xsnoe aou38 be narrow; 
ii 1 
ii i 



MR. DOBIIE: 1 think that i e  all sight. Thie may interca:t 

.' ~ o m e  of the gentlemen -- I do not know mything about that -- : 

but Equity Rub 48 makes rather elaborate provieions for tak- 

ing t e r t h o n y  o f  expert rritneesee l fmited t o  patent ma trade-! 

markassea. If y o n l e a v e s  Lot of thte shuif outprobably , 

J: you oould eliminate many inquiriae. 

lK!LGI[ERBHBN The old Ohanaery Rule, d i 6  i t  not, pro- 

vided f or two kSpindc9 of refesenoea; first, referenos .to an ex- 

a m i n e ~  j u e t  t o  take testimony end report t o  the oourt on nhioh/ 

the aourt should a U t j  eecand, rsierenoe of the teeuss t o  the 

marterr with gomr t o  rule, and,so on, and make a report *%oh 

; should be prima fa0 i e  oorreo t, unlees overruled by the aourt, 
I 

' BOW, ae have g ~ t  in adflition t o  thst the question of taking the 

testimony of nitnessea nhioh we have tallrea about, where we 1 

' 

f e l t  that the o f f f  a r  befuze, morn thst  testimony sae taken, if 
. 

I 

' @ i t h e r  party refameted it, had the ide;ht t o  rule on the m i e e i +  

we want t o  abolish that and merge them unaer the genera3 pro- ; 
L 

I 

2 

vfb3iont 
I 

MR. MXTQEiELL: Me migh$$ut s provision in the rule that : 
1 

I 

in appointing a mester the oour t  ehoultl e f a t e  hie w l i f i o e t i o h o  
1: 

and power and m i g h t  or might not 8ireg.t him t o  rule on evtdenob 
I 

rand mahe findings, or m%glght direct him t o  make advisory sug@& 
I 1 

i 1! %ions ee t o  firrdfngpr, or give him intemetiiate gonere, Then 1 
! I  1 '1 t 

:t i f  



you cover examinera, masters, auditors, and the, whole thing, 

&Re # I O a R W M :  &a Oh& before pre finally conclude 

t h i s ,  I would l ike  t o  know what tb ppatent larysxo tbink about ' 

i t s  
I 

MR[RI, MITaELlr: 1 m e  j urat  thinking that i t  is too  be4 

that we have not got a patent or trade-mark lawyer &round hetr~ 

8 I know, but X would l i k e  t o  know what tb 

'/ felXows who a m  a3wt~g~1 t r y i n g  patent oesee would m y  about th l  

I BWe B4IIITOHELL: Cmft we paae th i s  along t o  the Reporter 

1; w i t h  the mggeetton that he take i t  up with the partent attor- 

NRo DONWORTH: I .think *ibe l ooa l  praotice d i f fere  in &if- 

ferent garte o f  the Oo~ntEy. I am eurprioed to  learn that the 

rule oontcsmplsrtes the examiner prao t ioe ,  notwith~trrnding tb 

ox four patent aares in the last fifteen yeara and we trieti 

those in open oourt before the judge, but evidenfSy I am wrong 

t o  that: W i n g  the neoesessg OongtW tion* Bu* Z: think se 

shoula eramine in to  that matter osrefut212ly; 

B U B ~ ~ B U N D :  hBy f aek one puest iadn .that conneetion 
1 

, If the empe and power of the water  ir t o  be eta%@& in the 
I 

1 order of the oourt in aonnstotiua with th ia  mttes, ehauld therez 

.; be %he same rule applied in the a m s  o f  8epositfone? 

'i ~ ~ O ~ ~ f H B E I A I I [ ~  X a r h ~ l d ,  think rtoo 
1 
:i 

1 

!i L 

;i MRB~. B U W m J d W J ;  YOU ought t o  hsve a fixed rule that -la! 
j ! 
i I  

1 



apply on that queetion, 

rule thst you must objeot before ths meter? 

I MR. OLARIZ; ye%* 

To mire an objsotion before, the o o u r t  without : 

the neoeeaity of  having to make that obds~$ ion  bcjgere the mars- 

that you 40 not have to 

abg e o C ~  

IUIR, DOWE: On sul inge  on queetione o f  materiality and 

The objeotione on the mport osln not be m a s ,  

There i e  one mom question T would l i k e  t o  
1 

reisla em ncelee psecl it up t o  %be Reporter, There i o  a l o t  o f  
I 

ii la* about ~ h f 3 % h @ ~  the W b e t e Z @ ~  report has m y  added aimifiaanoe 
;! 

1: < 

:! or poner or wereigh* where the submiasion i e  by the aanaent of ' 

; I  
i t  

/j both p a h i s s ,  
$ 2  

Chat he i o  t b n  an arbit~ator. Therat are mprernb 



! O o u r t  dicta thst inaioateer that ought fo be the eitustiona 

do no t  think i t  shoula be and I j u s t  gaer that on. 

i s  Kimberly ve Arne, pa@ 747, Dobie on Fsaeral Prooedure, 

NQNf~~Tfl: sornecaseenzake dirirtlnctfona in the effeof 

o f the maarterg fikdinge where he, i s  appointed by Che oourt 

by ooneent o f  %he part ieso 

DOBE&: The last esntanoe m b e  that provieion only 

here i t  i s  oleer i t  i e  eubrnitted t o  him, not ae a master, but 

am san ar'lai+xat~~* 

WrnORm: That %a l i t t l e  different. 

BLARE: You will not2oe thht we have adopted that 

theory and extendad=.; i t  t o  a l l  aalscss6 

m* aOmxg PO YOU d@&1 f i%h %he effe@t of z(. ' 
report? i ! 

right hereo 

BIR, WDGE: Would you not have more weight t o  a ma~tctr@~ : 
1 

I repor* in an equity oaoe than f a  an au8itor~e rsp~rt; in a j q  

BBR* (ILARK: That i s  the o%d Equity Rule 61 m d  BP*~ 
1 

o f  t h e m ~ t e x d o n o t  H q u i r e h i m t o r e p ~ Z t  theevidence, but 
* 

l i  

s i m p l y  say that he sMll not; i f  h i s  report oones in and is 
4 
li 11 

I 

It i 



only prim d w i e  evi&eno@, the partiets are ent i t l ed  t o  t r y  the 

fmts a l l  over again, juet ssr in the jury case where there 

an sruditorts reporto I think thart ought tobeoonls ideredveq  

oarefully bbeoeupe I do not think that i s  ooatemplated in equit: 

by a rub issued by any judge where the nSke doerr not  o s l l  for 

s report o f  the e~%dfmu@b He mean8 t o  be govarnedl by the 

mlateresr findings of f a o t  as, of oouree, the jury oould not 

be governea by m y  audit orb^ f i n t l i n g ~ ~  

MR. DONWORTH: I wrderstand thsxe i p l  this very rer iour  

differenoe between the two; In the auditorb eoess you expeof 

the partiee t o  intraduoe further evidenoe, that i r  their right, 

and w@ have t o  - 
MID@?: Try oaee a l l  over again? 

Yes; but in the masCerrcr equf t y  report, the 

judge ooneiders the matt6@oof the evidenoe trananzitted by the 

master and not  on new eviden~e* 

;awe DODQE: pee, but if he b e  dfreoted themastsrnot 

t o  %ranmi$ $he evidsnoe he doe@ not need t o  try the came a l l  

MR. DOIITVURT~: think that oan be brought out  without 

8Wh dtlff i o ~ l t y r  

W I  oLWP: 3f you are through with that, there &a one 

thing that I orant to epak o f  in a@-meetion with t h i s  word 

tprseuraptivslyfl, t l z a O  i t  tlhall be taleen t o  be #pssltlamptively 

X am rrliinallmd t o  think that i t  mf@t be well t o  ex- 



preee a l i t t l e  more def in i te ly  the dif%reaoe between the ef- 

feot of the f indinge of a lnaeter or the report of a marater 

and the finding8 o f  the oourt. NOW, in general, the f inding8 

of the uoourt stand unleso, r e  far as tM appellate oourt i g g  . 

ounoernsd, the evidence i r  insuffioient t o  euetain them; nhf l t p  

' in the oase of a maetercs report the oourf irr et  l iberty  t o  , 

overturn them, I underatan&, i f  i* simply Lyirssgrses wttb.  the 

conclusions whioh the ~ ~ e t e r  reanhes 88 to the neQhg of the 

ev %6@31109 ~r In other rordo, as far cre the ~ o u ~ t  i r s  comerned, 

. the report of the meter hslo nothing lib the bindtng e f f e ~ t  

upon the aourt l i k e  $be f inding8 o f  e loner oourt have upon the 

have got t o  go through %hie 

thing amin but 1 am jw t  ih rowing that  out  for the aftentian 

o f  the Reporterc 

That i s  one 

reason why X d id  not feel  muoh lib dieturbing the language of 

the 018 equ i ty  r u l e r  

&Re DOWE: It i s r  not oonternglated aft= a referenee t o  
5 

'smsretex %bat the oaae ohaill be retried inoourt ,  and if the 

:, ter  reports the evidence or queettoas o f  faot upon thst evidsnod, 
1' 
: ' o r  if he dose not, the court  noulil e m  t o  be prcaolu8ed by h$gj 
i i  
i 
!if inding;a, becsuse it i s  verg ctifferent f xont rr ref erenoe t o  o 
i i  

,ireiense or oraer nhiah eontemph4ee that i f  the par t i e e  desire 
i 
I - I 

?if  a, oompXete new tris l  may bo had, Ie that not true? The 1. 

// 



referenoe t o  a maeter aoss not contersplste 8 retrfal of the 

oase? 

MRa CLARK; 161 t ~ e o  

WM)E: It all not attmpt t o  say in ecaoh o w e  t h a t  

the regoxti shall be- prime faoie  ~lvid~no'ea I think you have 

1D remodel ft t o  ahor t ha t  in sn e q u i t y  oaere there i e  not t o  be 

a new L E ~ J ~  

MITCHZLL: In an equ i ty  oatle, where the master hse 

authority t o  mke findlnge9 snd he mkes them, and they are rs- 

turned Bo the oou& end crt;abepb&dne are taken t o  oertafn find- 

i n g ~  and no* t o  others, %how that a m  not  exoepted t o  stand 

an8 are adopted by the oourt. Ron, aiCh reepeot Bo those 

whioh are exaepted t o ,  $8 i t  not the funation o f  the oourt t o  

t e a t  .the f indings aooor&ing t o  h i e  o m  ju8pent9  

I ~R I  DOWE: You mean by taking  new evidenoe? 

H R a  Oz.BBIMMIEItl: ~ o ,  on +he record; make up his  o m  mina 

without  m y  ipcesunlg.tion ae t o  the val idi ty  of tho naaste~*e i i n f  

Snge? 

WQR. DOWHlt iffhare be ha8 the evidenoe thBf i s  exaotly big 

MXTD-LL: mat meme %hart he ought have the e v t  

&anas, 

WWE: Wxt if he hsa reterm6 thdasre Co the master 

nPthoub in~truating him t o  report .the avidelwe, wh.hSah the 

oomon osee a@ to us, axadlptions as t o  findinge oJ: fao t m o u n t  





1 

MR. 'IVIDmRSIWM: That o l d  rule -8 adopted at  the time 

they had imprisonnrent for debt. X do not think f t  ought to 

be there nor. I think i t  28 oontrary t o  the whole pgolioy & 

the law today. 

the oourt may summarily order executian rra ina t  the prrrtyps 

I property, st least that? 

We PVIOER(3HAM0 Why shoula not the master retatn his re- 

port ae eeaurity for payment unlecar the oourt ehall othemiee 

dirsaCt 

@a WEZ3WiL: What 1% that? 

BWI WfOmRSHAlg: Why lrhouM not the meter have a l i e n  

on hia report and not be obligeti t o  retuzn i t  until h i s  Sees 
, 

5 

axe paid, unleoa the oaurt ehaU otherwire direot? 

~ ~ R B R ,  DOBXE: Ow tmublo i e  %hat the fesc as fixed vesy 

i' uftea are sub3 eo t t o  review, and in one or two Plugrema, aaurt 

in *he lowel: W ~ X *  and they have out i t  tw+tbgrape In nine 
1 

I j  

oasrsla out 00 tan %hey do not f i x  the allowance until the rep~rt  
4: 

I 

ii i c r  ftl an8 being; aoneidered. 
I 2  1 

I 
I ,  

i+ @Xl@E: The lPtaeter mn&,l hsoitate t o  say, a prac- 
I f  

tioal mlstt@t, rMy report i@ in4 now pay me#*. 
1 

I: WTOHELL: As long ae you are taking away the right I 

I 

/I Imprison the partiso, you ought at  &ears% t o  eubrrCifute a a m  
3 1  

I : 
ji mary right by the, o o u ~ t  t o  slreau4i%on agcliaet h i e  property a t h i  
i i  1 



out requixing the master t o  bring a law lpuit for h i e  money. 

bli?. OLdRK: Tau want t o  substitute -- 
MRI MfTGmbLr Attsohment againct aka property of the 

W' 

: It might ae well be 'excroutioa. 

Md~c WTONELL: Pea* 

al3WRT: The mount hae been ~djudioateel. 

'f9XIWZ4: a0~3.d YOU no% nwrks tha t  e f i eo t  bg kaying;, 

* take euoh o%hthsr 8teptaV 

MR. OLPIEY: The praotiue i e  for the v inning party f~ pay 

the, mar terra fe@so Be i r n  ueually wi l l ing  t o  do it, but I 

think there sho!ll& be some gr~vieion giving him ~ornetbing~ 

MR. DOWE: I think r o *  Am a matter o f  fam, mat do 

you say $0 uving the expreesion @pxo hoo vioew? 

m* NNmbL: pa id^ from that propoesl, $8 there any- 

tktng you rant t o  do n i th  Rule $7) 

CLQRFC: Wh~lhiit do you onrnt .to do nieh pro boa vioeP 

MRe DODOE: , Ghange i t  t o  epecial meter. 

Mfl. DOvO8TH: X have a rnggerrtgon.  ha d f l ~ t r i o t  oourteS 

may appoint atanding meters in &$$hg$lp reepeotive dis t r io+s  
a \ '  , 

(a majority o f  a l l  the judge8 thereof oonourxiag: in the ap. : 
, 

~ o i n h e n t )  9 and they may also appoint a nuurter pro hao vice 
I 

in any pertioulias aass. * That, I think, is unneeerparry red j 

CaW* The @tsndingrnaetsrs arhould be appointed b y *  magag- ; 



' 2  * 

pro hac vice,  the juage who i e  hearing the matter -& X a u g g e ~ t  

instead of that, that  i t  re&&% Vhe oour t ,  aoting by one or 

more judgee, m y  authori%eH. 

We C L A N G  1 t h i n k  that i e  a l l  right t o  make i t  olear. 

AB a mtter o f  faot, 1 do not thfnk i t  'doer refer baok to the  

majosity. I think i t  refere t o  the oourt, and the oourO aot -  

ing by -- 
&El* JXMWORT#: One or more J u d e ~ *  

U R o  WDOE: By a judge@ 

~ ~ ~ ~ R ~ A ~  BOW you have provided in the earlier gar4 

'"aoting by a major%ty o f  a l l  the judge@## $8 i C  not just a@ 

well %o remove any doubt about it and arsy, m e  bourf, aotiw 

by one or more $udger, may also appoint the masher pro hao 

vIG$@~ 

DOrnE: It is alwaye sn indivf awl j udgie. 

WBn: YOU niay have a three judge aourtr 

WxG~~@Em: duppee i t  were a .trhres judge oaae. 

MR. DODGE: The rnseter geas appoin tea earliero 

m* WJQmRaHBM: We thm@ judge oourt m i & t  appoint a 

ria8 %exor 

AfR* IKJWg: I guelas that  i a  % x u .  

me ~ ~ K ~ ~ ~ A h f :  Therefare, I think i t   is^ juet as mil t~ 

lave it one or more juqge~.  

DOBIE; Aoting thratgb one ox more judge@? 

=MR. DUBWORTH: *mHs 
W ~ ~ ~ W B U M :  r & ~ t i n g  by one or more jua@#He 



MR. DOMXE: That ie s l i t t l e  more aomplioated. It sug- 

g e s t ~  a d t f f i o u l t y  where there ie none in faoh  Why clonft y 

say that the o o u r t  in any oefle rrhiob i s  penaing may ayautho~iae 

the appointsent ?' 

NR. WIOKEBaDIAM: That l e  be3cstt;er. 

Me WTGHFELL: a'phe eeur t in which any oaee f e pending 

may aleo appoint 8 msater therein##? 

I aupposca i t  aan not Bo itunl@.stas i t  has a 

You w i l l  have t o  Bay subjeot t o  the limifa-, 

I would rtz$her leave i t  j u s t  the m y  2% 

'Ahy oan yau ndt say, 

MR, WIOmRWAUi I[;e oowt  in *%ah any aaee i l a  pending, 

M R e  CHERRY: I%! say8 in a partiaular asee at the end. 

I 
I1 ~~~E~~~ bet ua leave that $0 fbe reporter t o  work 

L i t  out. Anything further on $71 



DQNYlOkaTH: This bebs bean in the rules for ~arngzt9tne 

an8 in our ditatrio t i t  ire unive really disobeyed and f think 

w i l l  oontinue t o  be disobeyedo Lanyere i n f o m  me in &awing 

their becrcsea in equity osrse they do not l i k e  to make i t  

a8 arhort as this .  They r e o i t e ,  nTbi8 cause nse in reference 

t o  a marCer, and the mastsrb report ooning in, m d  the oourt 

being astiefie4 --Y you know, Bhsy strengthen it 80 when a 

mrin t ~ k e s l  Che judgment and goes out ilt ear% o f  etandr up6n i t s  

I om account with the preewnptloneb 

limo ITO1ETZm Thle i~ generally honored in the brctaob ' 

: and not in the obaer~snos~ but it i t 3  a good rule and i t  has 

' 1  been these for s long .time, 
I I 
i: 
I MI* MITOHELL: Ta it not already ootrered by the rordq, 
I 
I 

%or the mport of any mater*? 
i I 

le not the *raportUruad 
I .  I 

: i  enough to inolude fiadinge? 
;i 

1 
MEdfl. GLARK; It has bem ori f io isea  in the Ofmuit C o u r t  

f 

1 

: of Bppeals beoaulae they did inaert Che finding;& o f  S m t .  
j2  

< 

WIUaRBHw It me nut n @ ~ b l t ) B ~ ~ ~ t  t o  ineest  any par* 
li 
li 

ji of the reoordr 
it 
![ O L A R g r  I am ~mspaking more particularly of the find- : 

I; I; 
I i n g ~  of  f a ~ t r  
if 
! 

! I  
I IIlR+ MTmLL: fa  tbsf  not a part o f  the reporf? 

II 
$ 

I 1 

!i 
I I  
ir 

~ I A .  OLARI[: go. fn %hie aee,ofion L put fn I put %he wozde 
ii 

1' #cm rnagfe~# ju~t t o  make i t  oomplete, but X rn detseling Bar- I 
/ j 

I 
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not got m y  reoordea finding8 at e l Z  exoept %he prempt ion  

obj e0t; to having the findings in an equity dearee, If the lan' 

required .them t o  be found 8uffia.oisntly in sdosnee of %be deare 

and reoorded, that 3e all. righ8, but i% does note 

We QLNEY: Under the preeent equity rules, the court i i r  

suggoee8 t o  make findingls o f  Paot? 

: Is it not a good thing t o  have them in 

the judgm@n%, bsoaws you have a baat ' l  

MI'P~HEUG~: We have s rule, R o e  104# nhich i r  base4 on 

 quit^^ JU~$ 768sz.i.I %%st i e  on the lefthan8 pages 
1 ' 

MRdR. WXOG,R.&UG~M: Oh, that %a where re deal w%th that? 

MR. WIOKEmmA6: Thier form o f  jud@Wnt whish i s  requf red 

does not  seem t o  me t o  be rrpplioabls for a judepnenf o f  $100~000~ 

000 in a o w t  aaee or for e j u d p n t  at law for s defen8mmtt 

We CLARK: i t  not mare agglioable at h r  t;bm i t  wcae 

equity? 

*Oxddsr it ,  adjut&@ i t ,  land dearee i t#,  

but in a isimple judgment f o r  fh@ defendant o f  #100, or for a 

p l a i n t i f f  ' lmy ehoul4 you begin wi th a l l  %hi8 equity rimerole? 

MR. OLAFK: We might take maut was argw~8 by aoun@elUa 

That m i g h t  be well. 44 

MRa MIBIE: louM you obj eot  t o  putDiqg umay* f f o  r'shall* 



> - 
-I ,I I . 3  , - 

We BOMTE: Would you Bimply enter judgnsnt for the 

tHaf endant? 

and then aomeboay .prepare@ a formal j~dg)nentr 

MR. DON~WXTB: ttuppose you get jwllgrlent by defml f ,  then 

this argument by ooullssl -- 
M R e  OWL=: Thcbt can oome out m y m y .  ~ h a t  W O U ~ &  ~hooter  

i t  rnOJ/b* 

MI. OWEY: There l e  a difierenoe in oode praotice be- 

tween what you might DILZL ~ O t i o n s  at  h w  and s u i t s  in equity, 

The oourt would just order Juqipent and %be, oourt enteslr i t  by 

l e e  sn.tipy whSoh conatStutse %he judgmento 

MRQ DOWE: Judgement for dsfsndant'l 

neRo OWEY: Judgment for defendanf, and Chat i s  entsrea 

by -- in what you c a l l  8x1 equity c a m  there i ~ r  real ly  a j a g -  

mnt ~ l i g n d d b y t h e o a u r t ~  Thejudgtmnt i s s ignedby  the 

oourt in one Osee and in Bhe other i t  in not. 

MR. C3LUUC: Would you not have t o  have eomsthing in $be 

oourt say@, V~dggnent for the d s f s n W %  with oorste" and the 

olerk oomputse them and etiokr .them In. 

~ ( R I  I I O X E ~ U ~  you take the lainuta~ o f  the trial and 

ObMW: Poes he not snt@r a fonmal juwmf9 



MRI WIC~[[ER~HBM: Dertainly, a fonn he i % l L ~  out. 

~ R ~ R I  OLmK: That i~d what I mean. 

MRQ OLNEY: I am inol ined t o  think that the praotlcs a@ 

t o  be $he raamcs in both Gadlee in regard t o  the judgment ma if 

might be well t o  ham Wle ouurt sign them bobhe 

W. DONIOR%'B: It eeelns t o  me, in view of thie  dfeauerior 

wa, dl1 have t o  reviee Chia nrle an& make a 90m, if we U B ~  P 

form, ~ U o h  w i l l  suft bosh h w  and equity, whioh thirr dims no1 

MR. DODOE: An4 make S t  simple for law.  

GLBRI[: I think perhrpa *a, oould do better on that, 

although Chis irtr einrgler than rnmy of %hemna, Bimpler than me 

Wiokerebm m n L ~  t o  mke %to 

BaR, DOMWQR~PH: In a judgment at l a w ,  after t ~ l a l  by j w ? ~ r ,  

yau get the minute@ of the Crfal, take them t o  the olerktpr 

uf i ioe ,  and he f f l l n  ou9 the, fudgmanf* 

MR. OWIS: .We have no2 &at& anything alr t o  ~ b o  etgnlr the 

j ud@@ntr 

WTCK]%RmM: n e  cXegkeigna the judgment in th@ law 

GBad@s 

MI. DQMWURTB: Diane not in the defau3;t ~ e o f l o n  p r a ~ i d e  

that the o lerk  map center judgment f o r  default? 

HR. MUIITOXELLI !k%ea he ought t o  enBer %at, an order for 

judegnent made on trial by the oourt. 

IUIR. W&WBt'Pfl: When yau ge t  a judgment in an squi.ty aase, 

%ha, judge arlwaye signs %ha$. 



BWo MITCHELL: That 18 not true in our e y l ~ t m r  We do 

not have any d t s t i n o t i o n  in the f om and method of enteriw 
I 

' the judgment, whether i t  i s  law or equity. 

purpose be served by s a y h g  -- you do not need a l l  that stuff 

li4R1~. WTaBEflEfrL: There i a  one reiercsnoe you usaally put in 

where there i e  8 v e x d l ~ t ,  YOU do not kave t o  have an orae r 

of judgment and the vetraict i s  reoorded$ as X renmber it. 

MR. IIOKEmM: bnd you tax your costs, 

HRB hfImTOH~LL: If there i s  no appeal, you %ax your c o g t ~  

and the judgment read@, *The veraiOt having been rendered, 

; 1 ooets  tared, the defendant reoovered so mwh money.' Xn I 
, 

oaee triad by the oourt without jury, ahether in equity or 1 
i 

It rnakea no d i f i e ~ a n c e ,  then there i s  a f ind ing  clna order 

the judgment reoitee not a verdiot, but an ordex, the oraer 

i having been f i l e d  there is B juagraent. 

EbBeTe MGfCER@ : Then we uusuaUy heve the ju$ment fn 

aul equity oaare, eigned by the ju8g;e. 

MR. DHEBRP; l a  i t  not %he order for jwlgnrent that he 

~rigna? 

OWRE: I thought in New York you aai8 itenter\ the 

24 (I judge put his  initials on, an8 ea%b *J. 8. €3." 
I 

I r  

I : mat i e  the s m c  thingo f t  i s  not  en- 
I 
I I  

i' t s ~ d  u n t i l  he put@ h i s  initial@ on and the 'Jr 8. C r n  
$ 3  
I ,  

t l  
f E  MR* OX.IERRY: That i e  just s &or% foaa  @Enter for j u d p  I :  t 

1 5  

;I 
I I 

j ! 
I 

! 
I 

il 
1 



menxff;* * 

M R .  CLMtK: Then I thought the olerk did i t r  The jw- 

t i a e  having t o l d  the o l s r k  t o  do i t  by that order. I wonder 

if i t  muld not bet a l l  r i a %  t o  stop w i t h  the negative -gas- 

t ion here and if w are going to have s fomn later on, t o  in- 

OXude tbts ~ U E B I ~  

MR. D08XE: Jug% leaw out the positive perti and say that 

it i s  not neceersarJr t o  inolud@ thSe, and @top after the w@rde, 

@Judgement or orderg in the f~r.bh l ine ,  and not dssarf be how 

if s h e l l  begin. I t h i n k i t  wouM be d i f f i o u l f  tornab a see- 

b i o n  here thah muld be idpplicable t o  the vktsious tygss of 

things, 

 OX&^* w 

MR. MITQWELL: We sill parse, then, .to-Ruls 99. 

then, X nAll lesve out that  ineslef ion 

: Bere I have drawn the pravirsion Por the ea- 

-pa@. This af isots Dome o f  your ol ients .  



auPranons and seversnaae f think that has besme one of the 

best known of a11 the rulea you have, by rearson of +hat 4eci- 

BWo DOWE: I nap going t o  men tion 'theto 

BQI* OURgr g hope i t  r taye sboliehedc 

BDTOIIELL: When aoss the sumone an8 severance ham 

t o  take plaoe? I8 thslt stn the PStPf~lriet @our% unWr the old 

rule P 

BW. 'WXOglCRmU: Pee. 

MR. WiQX'POREtLI That i s  where you slamnun and sever? , 

Mlir CIIEEOIY: Pumly vsrbaLo 

MRo R ~ I ~ ~ I R ~ H ~ u ; :  Tsft had great fun with thst baosuee he 

osugbt three or four of h ie  old frienarr on theit, who t o l d  him 

ths t  no hwpr eerrt of Cha, Allegheny Mountains ever heard B$ 

EJUmQREJ le'lf8XBEIOds 

MR. FlUBDERLaaD: Re+ essenoe o f  armons and eeversnos i s  

in thfsf 

MR. WlOKER€BAW 

MR. 8 U t f ~ D I U R D :  'Rhy should i s  not; juad provide that in 

thie inoCead of 8-onr an8 8evefsnos; in%%@&& o f  abolishing 

ssveranoe and swmons, i f  we provide for i t  hers? 

MR. WlUmRBUa One o~ moxe may appeal frm i t  without 

reepeot t o  the others, upsn noCios t o  the defen4anfe jo int ly  

&tab1 be 



me @J@DERUHB: Ye@, on notlce t o  the several p s r t i e ~ .  

MR OtARX:  It ~Rould be a l it  t l a  af raia unlsse you put in 

there that they oould w e  the notioe without eummone arnd $-era 

mQeo 

WIOKERBBAMr I did not mean the rtlba%a&ticn o f  mmaoae 

'I BLRI SUHDERlrBBQ: X thought we ehould groviae affirmatively 
I i 

r 

/ i o r  notioe t o  the co-parti@eo 
I 

MR. MTOHELL: Rotice 01 w h a t 9  

[1UBIIERLUD: Of the appeal, 

B(RU ~ L l n ] ~ E b h  fill you gut that in, ths t any one or more 
I 

may appeal from l . t  upon noBioc3 t o  others *wi%holst respeoC*, 

M L  8UWDERLAND: Pecro 
I 

MRB~. MITOHELL; What Z am worrying; over i e  thfs  reference t o '  

appeals again, If r e  oan word thicl in awoh a m y  a# not t o  

say that one or mere may appeal ?- in a l l  i&W&er psoceedinga 

;'every party may t a b  m y  w t i o n  wibhout Chs naeeesity for ewn- ' 

I 

I 
I 

:,raons and ee~.exanoee, %hen we are not aselasliw t o  regulate .the 

I ;  appellate o irouit*# proaadurs expresolyc 
4 

I 

:i 1 MR. WBZE: But that i s  donas in the Xoreroourt, me 
p 
;; e~s~im~ne and eeverance $0 done in coan@otion with pe~feotirrg %be 

I 

$appeal in the loner tour%. 
. i3  

Tee, X agree with %hat, but I: think we, carni 



provide for it, and I hats t o  use the word wappeslfle 

word #appeal* doesno t  appeal t o  =@a 

We osn cover everything down t o  the perfeot- 

BBR* MXTOHELL: Ve oan? 

BWU O L A x :  Dom t o  and inoluding, i e  mat what you said 

MRo DOWE: Yes. 

BW. MXTGIfELL: long a8 the t3istrie.t oourt hae j uriar- 

%hat ie the e f f e ~ t  o f  our aotfon with 

rerrpsot tooul l lm~nsmd eevermoeO While, the teohnioalitiee 

have been abolished the substauroe hale been psearerved, and f~ 

has 8 real purgoae; namely, three or S w r  defendants are in a 

oaae, and one of them is going t o  appeal; then, t o  avoia 8 

m u l t i p l i o t t y  of appeal$ and t o  avoid shutting out the othere, I 

he serve8 notioe on them %hat he i e  going t o  appeal, and so 

forth. We cfo n o t  want t o  get  ~ i a c  o f  that idea, do re? 

We BUWDERUNPI lo, I euggeart %hsti ne provide for no%%oe 

a e  ewh but exclude the aumnonb, and erveranoe ae a Ceohn%aal 

Zs i t  not thle? If you had ar judgmcan0 

against A, B, and O j o i n t l y ,  A oould not appeal without tcrkgng 

a sumnonlr and s e v e r w e  againat the other defendants; that i s ,  : 

he ha8 eunanoned h i s  oo-defendantar t o  @how oduae why he shoula 

not appeal eeparatslyl 



MR. MITCHELL: Pas, and then he om w e a l  ~epexately  

if they do not  o m e  in*  

Hs asa rlmpLy giving him the right t o  

appeal upon not i c e  t o  the others,* 

BW. 8 ~ D W L A B D :  Then bheg @an not  bring separs%cs aPPAl 
Il l f t~  WICXJCIWHm: 'phe theory ie O h a t  if they sra j o i n t l y  

liable Chey ought t o  jo in  in the appeal. 

MA. OLNEY: They nouM a l l  be heard together if $hey dii  

B ~ P W ~ ~ P  

We DOME: me appeal@ would be heard togethes, 

Wr WIiDERMgD: There hirsgot t o  be erne m y  of prevenl 

i n g  sr multfBudd o f  seperaCe appsale, and the sohcsne i a  the 

Federal o our f was summons and s m e  rsnoe 

csars, and one appeals and the others do not, it i s  a l l  ow oae 

i t  i r e  a ooneolidated caae. 

hBL OWL=: ghoulawe addhare that i f  the other parbiera 

appeal i t  ehall  be considered se one oonsolidatea appeal or 

something l ike  that? 

MR. ~~~~: X do not 8Qe why tb t i e  necearlperryo 

~ J ~ w ~ :  X should not thing i t  is neoeareary, but if 

the courts are worried about sumnone and ecsvertance it might 

QQmd t~ %fi8& 

BW. DOmEi It %a only one oase, aurd you can not eegarate 



the oasa and make two appeals out  o f  one case. 

AQRI DUNWURTfl: 90 mya i s  allowcsd for appeal; one fe l low 

i e  in a great hurry arnd he appeal@ in f l ve  a a y ~ j  unaetr laurnmone 
I 

and eeveranoe tholsZoth@r@ m u e t  some in promptly and jo in  in 

with Mat, they aan not  take the reet df the $30 dayg. 

MRq POBIE: The stmk reanon8 g b e n  for %hi# prinoiple 

are t h a t  othernioe the dadis ion  of  the apgellste oowt  could 

not be enfosaed againat the partisla rsfueing to jofn in the 

petition fur writ o f  error or cbpp@t%l, and otherwise these nun- 

joinfag garttsra m i g h t  in t u n  also seek aan appeallate revier, 

and thmls vex the higher oourte alth sleveral euaceseive apprtl 

ate pxbaeedingle jn the sams oaers, 

Dobie, pa@ 9No 

M w C  Btate oourts do not have swnmonlp 

EW. DOBIE: ft  %a erberoLutely aesential in theee aoarsr, 

f t  has been repeatedly hela by the Bumenre Oourt. 

aaR. W%fORm: I th ink  the Reporter oauld devise a modcsrh 

pxaotioe, Perhape we have no authority, as the Ohaimm says&- 

f think we ought t o  go 

Che whale nay and deal wtth any ma$tsr even f f i t  relatea t o  

the  f i e l d  that i s  s fmotioa sf the trial aourt. 

M R o  MINBoBTB: Then I think the RegosBsr rrhould devise, 

not, invent himaelf but talre erne o f  the prevailing modern pzror 
I 

tioer that furni~h the heeubrtsnoe of the ides, and t e l l  ue how i 
i 

I 

I 



Ii.CLARI[: This i e  pragtioal ly unknown in Cftate pro- 

oedurs. You juet d m t t  w o r r y  about i t  beoause nobody i s  

thrown out fox appeal8 on that  ground* 

appeals he m w t  eeme hia ~ o t i Q e  of appealp unlea@ a~peal  

i e  given in open oourt at  the time the judfgnent ia renderecl, 

In tha t  alaea the oral ao*iae f s  mffi@ient by one party. The 

other8 are sugpoeed t o  be there, itf tihe appeal is not talren 

! in open oourt at %he time judgent  i s  rendered, me Wrlr~r ap- 

pealing must serve h i e  written notioe, not only upon hi8  BQ- 

Terrae parfy, but upon hir  Oo-pertiser 

MR. CIM%EUift: Ir i C  not taken Qare of in eome Btates by 

; making5 thatll psr%ier? If you appeal you have $0 d e  tbsrn 
I 

, partiee, and if they do not join ni th  you be appellants, you 

They am %here before the appellate 

~outt and you do not have the qusetfon of rseveranaer 

ma ~ T a ~ ~ ~ :  ht you d? have t o  serve the n6t$oea 

We OHERRY: You have t o  @@ma notioe and make them a 

partyo Thep o m  not  do any other appealing;, they are in on 
I 

%hie appeal. There are varioue way@ o f  doing it. 
( I  

i; 
mh M)D@E: lAfe  rave, it @o j udgnlenf am ~ ; o  against t h o r e  

i[ 
!! who do not appeal* 
Ir 1 

The eimgleet my i s  t o  give notice turd 

'1 !i l e t  them oome inc 
ii 
1: 
!$ 



6. Ai, t 

MR. DODGE: And if they do not, judgmenC is against them@ 

&Re WBIE: In a few oaees you do noti have t o  have summoner 

and eeversnoe, When i t  i e  taken f n open o o u r t  and %he par ties 

are there, i t  i e  not neoeosaryc These l e  ermQ s@nra, in that3 

If $hose fellows are there cmd hear you' they know you have 

mad@ f t a  

WI M)Wa: po you deal r i a  euper~eaeas? 

M R o  D M Z :  got  very mwko Ve inoorgorafe mainly -the 

a t a h t e a  on thatS a8 you nil1 rse when we get t o  that. W e  re- 

fer you t o  the provi~ ions  of the statutes 

We DOWE: We geoome t o  that Later? 

GLARE: Tee, very eoaa, now. 

~ W I  DOZNURTH: X think, ill. r. Reportex, $,he W e t  eentanoe 

of fhira Rule 99 ehould provide for a oaee where plain%ifPa ag. 

peal from a judgment; in their favor beoause they do not think 

it i ~ ,  enough. Pou e e m  t o  drsluncs th&t amen does not appeal 

~~~: That is righCu I d i d n o t  want t o  reeOrfot 1% 

o f  coureer I had not thought muah about it. I thought be 

oould oleln t o  a oertain extent that this was ggrsinet him. 

BW, W!FaHELL: DWB @e reporter mderetand what he i e  ex- 

p w t e d  t o  do Rule 99 about ewamone anb severanos? 

CZdX: I oan s#m at rromething. I have got the genera; 



about the girah o f  it. 

That %a the effeot  o f  ammonrs and sewer- 

And without the formality of te l l iqg you 

that you are etuoh unlee& you have an'ordar of it. 

It ahould be xsetxiota& to pastiear who ham 

appearedr Any party who has) not appearea should not be en- 

%%tied to %%* 

ldR1 OLAhlI[; yep, 

~ ( R I  MITaRELL: Let us gala8 t o  Rule LOO, then. 

mIJE 100 
CQBTROL UPER JUWbBEWT6-BQUTION FOR mm ARXNG 

bBD mw TREAt 

and I have given here qutte a long ecsot2on, m m h  too long, X 

think; i t  i~ in two part ~a 

The f irst  p r $  i s  sm attemp$ t o  oovsr clerisal mletakee, 

and w i l l  l e t  that go up unt$,l the 

filwl, and the eeoond perrsg~aph - %he appeal her been 

You wan clerioal mistakee that are not alppsr- 

an% on %he faoe of the reoord? 

BdRa DOBXE: X t  srays whether apparent on the reroasd or 

M'RQI. CdAIi%: 1 do nut know why the distrinoliion, 

MR. O-Y: Hy irpxeadon i s  that i f  there i e  a clarioal 

miartake in a judepaent you may oorreof 1% at any time, maybe, 80 



yemr af%e-er, by s nuno pro tuno order. 

URa DOWE: Have you not oovered .Chat in the larst half 

of the f i r ~ l t  pwe~&raph7 

mRI[: Equity Rule No. 72 said you ha4 any tim b 

furs %he clsss o f .  the ternno I Bo not @bje@l; t o  hsrving f t  in 

20 year@, 

me WmOBm: *blnk We am Up against t ha t  quee- ' 

t ion ,af  t e n s  ia erne form. X t  baa dona a lot  of misohief, 

Blffo DOBXE8 Unquee tionrblyo 

MR. BONVOR~H: A t  the p~eeene  time 10 you had a juagmsnC 

rendered near fhebloae of the tern Cba only eafe m y  f s  t o  arak 

the oourt  t o  sntcsr an that a@ t o  this  oaae the tern i a  

extended, and they usually f l ~  s @tee You remember in scxnar 

of those Aleberrasr negro caees in the atate practiocs of e erilnihr 

nature the exteneion o f  the tern nea poorly clone and i t  

troubb. I haahaped that thkt might be in a gensxa:alpro- 

v ie iaa  whioh would mean -- I think we ooan uee bef tep langwge 

but nhioh would mean that the Osnn i@ extended nithoui alrg 

ordm of $he oour% as t o  aay matter %hat nesdr the attention 

of the oaurt f a r  purpoees o i  appeal. 
I 

N R a  OLBREC: I think f ueed the tern, but i t  reemed t o  me 
1 

%hat i t  50 rather betterhere not t o  uee k t ,  and tornah a 
I 

def inite  period, I cto not think we need t o  w e  tk.t word 

U t a m *  end I do think i t  i a  better t o  g e t  away from i t  by earner 
I 

thing were isr ray the time i r  no% acnneotea ri th $he tern, 
I 



1 

You  loill notioe tha t  in the alternative rule I put tt at 

the, top of the pageo I hhought it was clericalmietakee in 

udgmenta, and iro on, tbst they mrry be correotsd by ths oowr t ,  

! and I put in eeveral aUxmaativee, #Adt any tfmeg, runlees an 

appeal i s  pendingH3 #"sujsoO t o  the defence o f  Xaahee" am3 

' the other provisf on T ntade, f o r  e mofion for a rehearing, and 

!j so on, Baring the 'time wiMJfa whcrhiah an appear& may W mae, thats 

: ' i s ,  80 deryra, but I am inolined %o think that that i e  pretty 5c 

i loaa;. There am ca lot o f  suggestionrs, a@ you see, an t h i s ,  

nd morsf of t h e m  are muoh eherterr In 8tate praotioe $3  f 8 

ureually e matter of dayso 

I '  The time within *$oh an appeal may be taken: 

MR. SUB~RLbHD; The right t o  oorredt olerioal, mietakeg 
am 

in jutilgnenteena orders ie/i&@mnt right a f  the  courtt can4 you ~ 

?l do not have t o  give i t  in a mk. 

l@'id~. DOWE: Amotfon f o r  anew t~iaL om not be l i n i t e d  

l: by any f ime ref erenoe t o  m appeal beosues there i s  pro appeal 
! 

r~ P ~ o m  a ~ ( ~ r d i ~ t a  A motion for a new trial $8  ordinertly w e &  : 
t 

I I 

s ~ a o u a t  o f  a judgment, but on acoount of s ved lo%.  
'i 

i 
/I 
I &I?- D O R ~ O R ! ~ % ~ P I I :  $onretime crjub@enB d o e e g e t  into i t ,  
I! 

1 although you o m  move a nsn trial whether OF not judgment i e  I 
:I 
I!  
/ /  enferndo 
II 

* 

!! 

i! MR. DQDQE: We have t o  move for a new trial tithin three j 
i! i 
II I 



- I 

,, - .L 7 2 

dayso 

W. DoHPBURTH: In the Federal oow t s the t ima,  f o r  moving 

for  a new trial, in aooordmoe r f t h  the looal  mles, i e  nruch 

longer. I th;hiak i t  i e  40 

OLAIIK; Xn the equi ty  ruleo tke pet i t ion  for are -  

hearing %a t ied  up with $he tezrnlr 

MRo DOBIE: f ~ W R  k&Lrtily in aoaord w i t h  the Reporter in 

getting away $ran -the tern stuff, i f  youoon, d great deal 4 

injusttoe has xemlted from thb %@ma being aifierent, 
1 

an* 

BW. NTINBELL: f f  youabolish the t e n  sule youhave t o  

srubrrtihte sameCking, 

&@L M)E@E: tbbstitute a def in i te  nuaber of days. 

~ ~ l % U % d & D :  That $8 the my i t  i 8  doneo 

"We DOWE: (PZvtva them tea days& 

QIR. BUNDEREBND: Give %he court general control over f ta 

judgmenh $UP 80 dqys a f t e r  if l e  rendered and that tskee ease 

of ever ytbing that 0an bd done by mans of %he term eystm. 

l@l* WWXVH: Why not give them eia  months? 

~UPIDEBUBD: 80 a y a  am very darnnonc 

IUR. OL1BbY: There are .three cle@ms o f  ohmges tha$ are 

mads in whioh judgment@ a m  af f@0t@&~ The f i rr t  tar the oxsee 

09 mietakes, olssfolrl mfrtskee, *hioh are apparent on as face 

o f  the reourd, or whexe rsm@ order i s  made nhioh just f a  not 

the thing the, ocurt intendeel t o  40 at alil, Row, ccrrt&,nXy, $1 



atLee8 where that hso -ooourred, ahem the mietake appears on Oh& 

fsoe gf the record, the G o u ~ ~  by a nuno pro tun@ oxaer osn o ~ r -  

reot the reoord 8% any tins, i t  doe8 no% make any dif fersncs  

how long ago the mietake ooouxxed, srna t o  erne extent, just how! 

far I do not know, -even tbougb the mislCake i s a  not one on %be ' 

vided for by the. oods; nrietakeo where an order hrse been made 

throiqgh glirapprehenrrion on thca gar% o f  the judge, freud, m i r -  

take, or atrauwablr negleo8 -- f think those ore the expreelsl~n& 

of  the aode -3 and there they aen be oorreotaa an motion at m y  

bf me w l  th2n ellr mon2;he+ They are not ordinary milstokes in th 

courae o f  the trial  and have nothing t o  do ntth the ms trial 

&t 813, &but the oourt can make Bane order nhioh i s  i m p r r ~ i d e n t ~  

ly made for ems rsaron or other, an4 riZb tbfe six monthre upon< 

matSon that o m  b@ Oozlmot@ds 

men there cmes the nirseter o f  granting a motion for a ne 

trfeX or the malting o f  a motlon for a new trial baras& on ersors~ 

aomf %tied during the trial, and there the Bim i e  veny ehort 

within which s party' may be pmtOaed *o m a r s ,  and very prope 

ly so. Re has .t;ried h i s  oaae, he knows *at the aon%mttons 
.'L 

are, and i f  he mCs t;o move for  a new trial he om make up h i  

mind and move very quiakly. 

Them other oasea are oasrear o f  a 4i f I~lvent eorf, there h~ 

I 



j 

7 
' know thie order m e  made or hay not appreciate i t e  oharao%er, 

80, there are diffsrecant k i n a  o f  anietskea, and the only 

.; point I am ger t % i n g  af  is that there are different kinds of re+ 

Buns f o ~  the aourt revising Ate order or its judgment and Che 

: time allonea Phoula tro ooma extent vsxy with the charaoferr o i  

I I 

? Q O U ~ B  be oorreof~& at any thw.  The ssoond typo aorlla 

oorlscted at; any tlme during the term, and the third point aoula 

be raieed before the sntw 09 the ju8@a@nf, whioh ;La delayed fof 

' : - -  f want Cu aclll  stQenbLon t o  th is  -- there are w y  aarers 
i 

;,where for a partioular o b s o  or olesrree ooneidsrable period 
I 

i ! I 

i ,  ehoulcl be allowed, but when i t  aomes durn t o  8 motion for o new 
I =  l 

at3 Cr%dl, that  ohoukl be hurried rig$% along* 
I 

, DOWE: Why should. tW f f l i n g  of a mot;fon for a new 

j! trial have any s f f a o t  on-the  $%me far appeal? 

LIRo WTOEIELb: Xn the Feaeral oourts you oan not appeal f x m  

/!an wder granting or denyiag a motion for a new trisl .  
1 1  

I : 
li 

CQf@fORm: flm~tiateo the oaurt enter@ jwgplent on a ' 
;; 

/iv(srbiat wtthout mPaifing for the mking  of a motion for s new 
l i  

There are ezcegCioael casee where that i r r  done, .rrhese 

ijsomebody fe  goihg t o  ge t  away or 8oneChing. 
. j/ 
I o o n ~ u x  in what the Ohainnan said, but, I alao think that a motdon 
jt 

;z 
j r  

I 

i' 



fox s new in the Federal courtre Z iee  after the jucp;ment 

haa been rendered ff you are within' time after the irerdiot. 

$ mean, the f a c t  tbae the judeent  intewvene~ aoes not pssven 

, the motion foranen trial being maaec 

The granting o f  the moBion a i f s a e ~  the j ~ g -  

mnt? 

W* CUAX: I t hfnk soo f think %he time aahould ba, 

muah ~h,horter on the gusetion of rehearing or a m n  trial. Z 

think i t  ehouXd be f i v e  drrgtaa 

MIm OfrNfCP: In Claliic~rnia the t ime  i o  %en aayo, aa I 

~ f i W b X ~ f 2 0  %a 

A motion t o  @st eaidd f b  verdiot se 8e;aiaet 

the rrb@a of the evldenoe aaa be made in ten days8 

MR. OLPIEY: Pee, 

UR.W. DQDQIC; It ie three ttays w i B h  usr 

U R 4  WBIE: de I unders~tand i t  hem, you are gutfing s U  
I r  

: th i s  @tuff on *ha, sams plans, judgroentr, deoreesr, and ell, a@ 
t I  
t 

! ore uaed t o  o a l l  them? 
i 
1 

D0BIE: Beoauae you probably know, mder the 018 i 

equity praoti~e, Wlcr b i l l  ~f revier would lie in the oasls of 
j l  

:[ an equity &sore@ after the tsmhhod ended. As a matter of . 
t 

;! 

/ /  Pmt, you aould not f i l e  a b i n  o f  review unti l  after the term: 
i ; 
t l  

e ~ i g e d .  Before that YOU f%&d petitton for rehearing,* 
!I 

- I r  
ii and them i c  a hidsou@ an4 %earful Tot  o f  teabnfoal len on thib 
it 
i/ 
[ I  



some provf siano 

W, BUTCHIELL: Mrr Dodgetin your prsctfae you only have 

: f ive daya t o  make a motion for s new triwl on the grmnd of 
I 

I 

We WISE: Ro, I do not think that i s  l i m i t e d  in that 

Gage* I have f ~ ~ ( j o . b t &  what the m3.s i e  there* 

long one, tna cyr three yearso 

OtDllcY: In Ualifornia the time t o  move for a new tri 

1: on aocount o f  newly diaowered eoidsnoer i e  ten aayro 
I 

i @MR. OLBRK: Hr. ~ o d g s ,  p u  w i l l  ees that ne were givkng o 
i' 

' OaftLy Lyoong periocl, end y e t  t ry ing  t o  keep i t  witbin  Iimitr, 
I 

;/We started with the, equlty grcratios ahtab i s  pret$y long, t h i ~  . 
1 

2 

:j matter of the %em, and ato on, an& we qqueetionsd how far i t  
i1 
1% 

jj aeemea S i r  in Federal p z ~ t i o e  t o  o u t  that sown. I think i t  
I 

:I wouM bbe fair t o  cut $hat down t o  Cea days, but we d i d  not fe 

j:l%ks 8oing; it. In %hie W h a t  wa, have done, hoaever, ie by pro-. 
1 

:: vldilng that $he filing oP the rao-bion ruepen(l8 but 4-8 not ate- 
// 
!j turb any judgment, merely sutsgends i t  for the period when that i 
? r  
11 

i :  i e r  in ooneidersDion, and we have e lea  provfbcsa for i t  t o  be conr 
i' 

I 

ij sidere4 in ten dayas It meme that %hat aan on&y hbold up the: 
3 :  

:I I ijrunniag o f  appeal for %en tiaye* You only have fen dayamom 
ii 
1: 
: !o f  the three rnontha sC the moat. 
4 
1: 1 

1; 
1! Lnt. WSS: X doubt if you om work iC that m y .  I lup~sca I  

I !i 1 $ 

ijbhe judgs i s  a l c k  os on vaolrBions I 

$; 
t 
I I! 



MR, VICKERWIAhBa You can not get  s judge t o  abt f l t h i n  ten 

8t%y#r 

BQZr C U R K :  If he does not aot, i t  i s  8enidda 

M: f do not believe that t h s B  i a  right;. I 

think that i e  peaal%eing the pbrtise f 0% the inrabillty oaf the 

j u d p  t o  hetar the partfee. 

WBI]E: That 18 psrtioularly true w i t h  up. We have 

Big %tone Gap t o  Riobrnondo 

MR. WIOKERSHU8 Y o u o m  not always gef s judge witbin 

ten &aye t o  hear tha motion. 

I)O$RTORm: I undarr~tand that the ten dqyr only psoviae 

for the filing of %be r n ~ t i o n ~  

&OR. DOBXE: I% s a y s  that i f  i t  f s  not peaetra on in ten 

&aye f t is a denlolo 

W. M>EaWUR'HI: X t  reeme, t o  me we shoukl ldlimlt tihe time oi 

rul ing for a new %ria1 t a  ten flays aftcar the ver8icot i e  reoefv- 

ed  in oourt or f i l e d ,  or in the oose o f  a aeeleian of the judge 

a petitgon for a not ion  for e new tx iaL rshould perhaps be 

equally i lmltsdo 

&Re BBIagER8HAE [: Xu no% think that i s r  feeeible. Take 

the oondltione in Ben York; you oan not get a ja4ge t o  hear r 

lilRa MTOHELL: Be i l s  not talking &out %hate He %e tala 

ing about meking the mstion. 



W e  W I O G  : I agEee on making the mation. 

bdT%3mLL: That is all he sapo 

: X am agreeing with you ae t o  the ti- 

for  making the mu t ione You oen not penalhe the prrrtieler for  

the failure o f  tb judgeo 

We have got t o  meet the Wo oases of a juri 

trial an6 e non-jurjr trial, an8 I say ten dsya i~ enough fog 

P i l i n g  the motion, ~o fer a@ that goes, and then it may take 

a i r  reek8 t o  heax it. I agree t o  thats 

ABR. DOMIE; But it hae na efgeot on the t h e  for appeal 

Tkat arhaula run along;, ehould i t  not? 

MEb MITOBEL~I My impreeefon i e  that when a motlon for r 

new trial kg ~eroroasbly made and entertained that that  operate 

t o  euepand the mnniqg of the time for appeal until the motion 
I 

dl90ided-o 

BW. DoNWOR~B: That i e  oorreot, but, o f  oouree, the time 

doe@ not begin t a  run anyway untfl s judgment i r r  ren8ere4, 

i s  a, judlynsnt renders8 bafoze the ten asye a m  upo 

DODOE: Ox B ddOred. 

MRI DONWOBTH: Or a dsores. 

luIRo DOM~E:  f aid not h a w  thexe any exteneian of t tm 
fox any judia W l  deoislono 

I 

ii for  the ooust t o  have absolute oontrol during: .bke t i h e  d.bh$n ' 
I : 
: 

ii 1 jj 
ir 



' whioh appeal may bs taken or u n t i l  it hae been taken* 

Bow, next, i t  shal l  have power $0 correot 01~rioal  mis- 

takes, and eo on; and then We put runlees Bn appeal. is pendi 

in braake t~ ,  and f should asy i t  ma well t o  take that  out. 

hen, next, is the time for moving for a mation of rehearing o 

a new trial, and f %hfnk aayeelf & f l a t  ten days i e  better, and 

ns oan ohange o w  l i t t l e  whip on the judges when X get the vie  

of tbs Oanmlttet, that the judgse can not  be freafea in that w 

MR. OWICY: Let me speak of our exgerienoe in Uslifornia 

nd what ha.ae bagpned there* We found that motion for 8 new 

%rial oould be made and heard and then the oourt Would jurrf e l  

would not aeeiae i t  far a year or tna year#, the ~ m l C  of whi 

that Ohep finally parsed a law -- i t  i s  the l a w  nor - un- 
esr rr new trial f~ panfed nlthinp I think, 2% day8 af tsr the 

otioe for motion for new trial,  the ncm trial l e  4eclmed denie 
t 

i: &!Re % I ~ ~ P @ H ~ ;  How doea tbat work? 

f f  one for new trial@ promptly and the o a t  haa got t o  decide 

them, 02, i f  he 8oes not dsoide them, they are dealded for himJn. ' 

blfl. VWKERWBbL: I am in favor oimaktng: tihe party move ' 
gzanptly, but I do not bellege in genelirsing .the parties for 1 
iielayr o f  *he ju8a;eo I had a oase %n the B u p s m ~  Oourt 00 a d ,  

United $tats@ rhiob werr held far twba~n8y-eir monthe irfter the 



srgurnent and then the oaurt handed d m  an unanWoue decieione : 
I 

How, that is an extreme, oaare, of oourse, but i t  nse a oaee whiqh 

I had. You oan not properly penalis63 the partie8 SOT the 

delays of the judges 

&@?I UTGmfiL: U e  YOU ta lk ing  abkt the sx$ension o f  the 

ri&t of appeal by a motion o f  s new trial? - 
I 

MR, %IOIIERmR.IBM: I Chink if you mske  a motion for a new 1 
I 

riel you have t o  extend the %%me a i  appeal& 1 

i 

MR, NXBITGHELL; We oan n o t  a e a l  with that  beoaudie the tima 

Our appeal $8 sr matter that i e  f ixed by ehrtute,  a8 canattrued : 

by the oourt. Now, as 1 s t ~ t e a  a minute q o ,  o rule that i s  : 
2 

universal, that i e  estieblished, 8n ths Fedexax oourt, $8 that 
I 

you make a motion for a new trial, if k t  i s  seaeonably ma8e -- 
1 

it i e  strated thie way -- in the eta$uts that provides for ap- 
I i 

peala fran the dietrio t oourte to the O l ~ a u i t  aourt of Agpeale,] 
I 

i 
S f  a motion for a m n  trial or a p e t i a n  for rehearing is ma8s 1 

I 
and prsmntea in aearPon and entertained by the oourt the tfme 1 

I 

: 
i m i t  for mit of srror or appeal doe8 not begin t o  run unf ix  

i 
i 

the motfon o x p e t l t f o n  i s  dieposed of.  U n t i l  then t;he judgmeniY, 

l or deoree does net take f inal  efSle@t for the purpeae of writ ofi 
I 

1 
error or appeal. Then them are 78 oases on that, a good part: 

i 
1 

! 

o f  whioh are tin the Bupreme Oourt of tbs United Statesr . I 

I 

MRa WICKERISRAM: that a ststu8e or s rule? i 
I 
$ 

m5 ~ T ~ ~ L ~ :  %mt&tylr juiti~%a& deoision se t o  the effeo/t 
I 

ji UP a motion far  a new trial as bsaringl on the time o f  appeal, 1 
I 

1 1 



MR. WICHERSHAAB; I think that ie j u s t ,  beoaul~e then you 

do n o t  genaline the partieln f o r  the delay of the.judge, We 

have .a provision in the Wer York oocle, se you know, that if th4 

judge holds a deoieion -- f have forgotten the exaot pbraee - - '  

~arescsonabXy~ you may give bim notlo@,'rmd if  he doe8 not then1 

f i l e  the deaieion you m y  b a n g  i t  before sumbody elllee I I 

i 

W ,  MITOHELL: Is aan not enlarge the time for appeal. 
I 

Motion for new trial  seaaonalaly made and sntsrtained t o l l s  the / 

running t i n e  o f  the appeal. We do not want t o  say mything 

about that* 
I 

MR. M)Bf:E: wcs should preeoribe, thougb, s time for  fil-1 

Sng the motion fog a new t s i a l  o 2 . a  motion for rehearing, I 
j 
I 

1 
I 
i 

W. CJiAIlK; Xn one sense that s l i t t l e  more than m e -  1 
j 

1 
pending the appeal. X t  real ly  atarts i t  anew beoauee the t h d s  

month8 c t a r t  when you g e t  througbn 
i 

MRI J~X~XTOHELL: Lt rune from the time the oese i a  d i s p o g d  
1 
I 

02. g i 

i b l R ~  WBIE: What i s  the t h e  you gentlemen euggssfP yay 
I 

have had mom sxperlenoe than I How lung ought aman I 
i 

have for a motSon $02 new tricrl 6% e motion fer mheering? 1 
I 
i 

m T a E h l a  ]b notion $8 thie: If an order granting Q i 
2 

i new trial were objeotlonabk matter in the Pedars l  oourt I +oul@ 
I 1 

esy that  the Zewyers aught t o  have o longer time than might i 
otherlries be proviaeQ t o  sne~ble them t o  get %he pargar8 and raoo.8  I I 



i n t o  shape, with a view o f  ultimate appeal, but a inos  them $8 

no mvieaend i t  is a ~ltvtter for the trial oourt, and he 6s- j 

i offlee that f i n a l l y  one way or the other, A t  greatly shortens ; 
I 

time periodr He i r s  not tr~kU'%ed with the naaerssity of 

getting the reaord msdy for appbsl, f f  yournab amotlon anq 

i t ;  is denied i t  i r  j u s t  aa i f  i t  me never made se fer ae the ; 
I 

appeerZ i e  oonoerncrd, arnd il ~shoultf think ten deys nauM be s j 
I 

! 
seta#onabletirne. hdinnesotaallowr twenty, but thereyouha 

an appeal from the order dsnying os grantiw the mn trial. 

HRt4 OLNETs Let ua, bistingu.kblh and have aleerr &at we 

have in our raids* Be dram a dieOinotion lastween $he notios 
I 

i 
of the motion and ar hearing on the motfon itclelP, snd if you 1 

I 
isre speaking o f  the motion, the time within nhioh the man may 1 

i indioate t a  h i s  apgwncsnt and t o  the caurt that he want8 a new ; 
I 
I 

trial, ten days i s  not foo 8h02to I 

! 

WBIE: Axe you going t o  have a nattoe f i re t  and then/ 

the f %ling  of the a ~ % u a l  mot% an in aourt? i 
I 
I 

U R s  OGWEY: Ma, he speoifiara his ground, 

MITOmLL: He harr Co make and present i t x  

MR, OLBEP: We speo i f i ea  h i s  ground right in the notioe. 

IJOBxg: How about ten  arryrl 

JI(Rr MTOWELL: is * fair bime mder the cixoumetanceb 
I 
I 

QLAmJ -$or Oolmm, Be. orU~leB my atten%ion to s o e ~  9 
I where the Di rau l t  Oourt of Appeals seturnnet% .a trsnsoaipt t o  me/ 



dietriot  oourt low after the appeal wee perfeote8, retaining 

jur i sa io t ion  of the appeal. That f o  275 U* ad 397, 

Wp EdITDHELL: mat a aertiorsri in o ondemnizt ion, wrq 

it not7 
I 

:i not o e r t i f i e d  by %the di s tr io t  oourt, and, mong other $h;hinga, 
I 

I 

'i there were ather mietalrs~, and ths whole moor8 -8 sent baak;  
g 

i 
i! to the dietriot  judge t o  oarreet the reoord~ 
I H 

I 

I MRD BURDERLQND: Thekt i e  appellate proosdurer If the 
I 
I 

$ 8ppelleCe court maker the! order tiending i% bmk, thajaould be 
7 

I 

I 

I asRI CILAK: That m y  be, but in any even% don't you want i 
4; I 

t o  strike cut the first braoket, H ~ l e s ~  an appeal is pending@; 
1 

I 

;l up at the top? 
11 

z 
I 

;I 
t: 
I j  

M)lfffOR?%i: That runs into the rule, doee it n o t ,  

I/ that rtgj Boon ae %he appeal i s  %&ken a l l  the ~ W @ E  Oourt oan dd 
il I 

i/ i e  that in %he absanoe of  s r~uperoedeer i t  m y  go ahsaa and j 
2 1 

enforoe judgmpnsst, but i t  om not modify %he judgntent srC a l l  
4' 

4 i I 
ii a8 eom a@ the notioe of  the appeal i e  aermd beoruse the 1 
I 

I 
I 
I 

thing i s  in the other a mtr? X unde~shend that i s  a well i 
r i 
11 

settled briaoiple o f  oomity o f  courts Aa aoan se the appeal j 
I1 I 
5;  

2 

f is taksn the loner ooust i e  poralyoctd t o  do anything except tt$ 

I :  

l MR. W K ~ U U U ~ M ~ L B I :  Wnleoa these i e  a sup~rsedear* i 

I t  I 
1 

I 

I 

r i  WRr OUW: Do you wish t o  leave in %hie statement, 
$ 
8 r 

i: 



omrt a h a l l  have absolute oon t ro l  over e f inel  order or judg- I 

men t  during the .time within nhiob an appeal may be takenu? 

IDONYJORW: Y e l a  

BWI OWJJEY: That allom the oourt t o  e e t  eoide the whole 1 
I 

i 

t b i n g c ~ n a a o  anythinfa i t  gleasesni$b lit, men ajudglnent, : 

i s once rendered the judge, ehoulcl have no pofer t o  s e t  i t  I 

I 
I 

aside exosp t in. fue'urthsrwos of  orartain @etabZf h e d  grinoiplee , / 
and aocarding t o  oertain well fixes prooeedingrr. 

I 

If you get /  

that far with a oasra you rihould not g%v@ him absolute oantrel / 
i I 

f o ~  es msmeato 
I 
I 

Me DQNWORRI: I understand mdsr the exirrtfng law -- a l l /  
I 

theee oour ts h ~ l d  teme in our dietriot for air months -- ang-i 
I 

thing the oourt  due8 rnsy be undone by the judge until the tern/ 

I 

BBI MITQHELL: tmst Judge Obey  her tn mind, an8 w b t  the 
I 

Repor~er i r  trying t o  deal aLth here, i s  that the oourt hae ! 

jwrfs83Cotlon t o  ente~ta in  proceedings t o  that end awing tbst 
I 

! 

time, and Judge Ol~~riay probably makes the paint that aca the 

1 i e  worded it might slkon him t o  laage m y  ohange in tbs prooeedq 
! 
i 

ing without notioe or wi-khout any legcal ground8 for doing it. 1 
I 

I e  that naC the point? 1 i 

OUEY: E x a ~ t l y .  If i t  onoe (gets t o  jutipent, the, 1 
judge hap no authority @vex i t  unleea the appeal. i s r  taken or 1 

! : u l e e e  i.t i s  sret, aside or modif ied pursluanB t o  veEy def in i te  i 
I i 

j 
proassdingr and Oer def init@ grouadar. j 



!&* DOBIZ: I did  not maerstand $hat the Rsporter here 

-- I may be wrong -- intended t o  extend the power o f  the judgc 

or thenatureof  i te  I t h i n k h e l w r e m a k i n g j u s B a t i m p p r o -  

vIeion ant3 substituting for the 018 t e r n  stuff t h i s  proviaion 

a8 t o  the ti- inwhioh an appeslmsy'be taken, 1s that 

ourmot? 

~MRI  t X A R E :  That i e  what I bad in m i n d *  

MRdftc E~ITOBELL: Why don't you arqy that he eha l l  have jurl 

d io t ion  t o  entertain p ~ a a e e d i n g ~  for that purpoee during that 

time7 'Wauld that not meet your objection? 

C U J ~ ~ :  I @uppose it mfghtr X had ouppassa the pone3 

nala pre t ty  broad* The trial oourte may amen&, modify, or 

8et aeide s judgment during the tam in whioh i t  i s  entered. 

This power i s  inherent an8 sett led beyond oontroversy. 

~ ~ ~ ~ ~ ~ f i :  TbaC meens on akasat ehonn. 

Zen he may entertain a bi31 of revis+ after %be tern i e  uvm.. 

m. ~ T ~ ~ ~ ~ L :  Judge Ohey*s  paint  i r r  that he mi&* do 

it on his  own motion. 

BQI. BUBmLBRB: Clan not %he court on i t 8  o m  motion rre t 

%t asid&? 

130BIE: X think the 0x6 boob 8ay i t  i s  in the bmaet 

of the oourt up t o  that Blnie, and indeterslinets up t o  t h a r t  tim 

aBf'PGMCbL: You meen, ha can ohaags h l e  mind without 

m y  hearing or nottoe or ~ a u o e  @r@epC that he has ohaaged hie 



mind, and affeot the judgment? I 

j8dRe DOME: X t h i n k h e  has t h e  pOmr to do tk&.P;e 
I 

MRo MITOHELL: I always thought, slthoue;h he had t h e  ponep 
I 

to do it during the tern, he could only do it on notioe and i 
% 

I I 

for soma good reeeonrso 
I 

BW. DONVOBTH: X f  he aoted arbiCrsrily he would be impseohi. 
I 

ed, but I do think the theory %a t h a C  nothing beowes  penas- 
1 

neat until the end of the tern, absolutely finalo i 

13: 1% would seem that the ray t o  handle 

this, eime we oan not ley down %hie genesel prinokple., w o u l d  LB 

be eimply t o  provide tdat the powers wbioh have hemto9ore been/ 
I 

1 exeroiead during the tern m y  be ereroioed for 230 days after / 
I i 

% judgment I r a  entered ax eome thing of that kin3 i 

!i :: B W e  W A R K ;  Bl~r Hamon& orrlL8 my attention t o  Judge amp- / 
1 1  
$ 5  

I 

gbell'e suggeetlon frqn Eew York, He wants ta  hsva s rule that ! 
I 

;I f 

!i the term ehs3.l be extended for three months after hhe entry of i 
t 

I! . 
i 

1 j udggnent in every oaae,  the term for that Of coume , me ( B 
i i 

1 
/;genera2 idea i s  all right, but i t  does oebm l i k e  ul awful ho~uei I 
y 
ilpoou~ r i  t o  do i t  that ray% I 
t t  I 
:I 
;! 

M R e  BPZTC%BLL: That f e  perpetuating the tern idea, 
!i 
1: 
I/ 

I 
BARa mR.WXOBRmAad: Thf rs f s the psi* t The ming vb %oh shoula 

ii i 
!be done within the ten days or the end of the tern i e  the applid I; 1 

1 

ioation t o  the nourt, but when i t  comes %o the amwal d e f i n i t e  i 
9 I 
il I 

p t i a n  td  be taken, that being under the oontrol o f  %he omrt 

5; 
$I 

I b h o l l y ,  the B U ~ ~ Q X  i s  tobegsnalfscs8for thefailure of the ; 
'I I! i 

i 



oourt promptly to sot. 

DOBWORm: It does go that far, but I think the po int  

under dirrouesion goso even further than that. Ae I undarsrtand 

i t ,  if the judge renilars a judgment on the l a e t  day o f  a term 

i or, we w i l l  eay, a week before the last day of the tern, and 
I 

the, pla in t i i 9  fileer s o w  motion t o  correct, unleer the judge i 

:j makes an order .oontinuing that mo+ion t o  oorrcaot %nt& the next; 
1 

d I 

ii tern, h ir  right t o  aorreeS the judgment has seaeed on the ad- ' 
I 

:1 

j ournrn~nt dayr 
I 

8BAtBM: ThaC $8 the appliostion o f  Chs statute.; 
I 

MRI OLUS: pep aontra, if i t  is at  fhs beginning of 

the tern, he bas a l l  the re#% o f  the 

day of the term, and if  he aote  on the laat  day he has ow day; 
J 

80 ,  there 5 0  oomrahing in Judge Oampbsll@e eugpotion; smsthir$t 

ehoula be done along that lineo I 
1 

Bdli* DOBSE: 1 noulti rather d i ~ o a r d  the tern sbeolutely an/i 

mske eome provinion some other my, 1% i e  8 hideous lot  of / 
! 

taahniuaX5.t;t%@% % I 

MR. BUBDERLABD: The trouble i s  that the Ian has grom uh 
i 

on the baris o i  $he %erm andl i f  you want t a  h a w  what power ~ h t  
I 
j 



oourt has got it is disoualaed with reegeo t t o  the term, 

ABRo OLNEY: Thie term bueineea haa been one o f  the r~.orst 

trape of the profeseion and it ought t o  be wiped out. The 

profeesion w i l l  blese you for doing ito You w i l l  have no 

opposition on that &coreo 

BBR, OLARK: 1 think i t  m i g h t  be well t o  put a grovtrioa 

somenhem in the mle, i f  neoeerary, t o  say that the time lbitj 
I 

started $33 these sulea slheXl govern without respeot t o  any ad- I 

jouxment o f  oourt. bellgs euggeetion,; I 

I take i t  that if you aat at  the beginning sf a tam you nould . 
1 

i .  
1 have eixmonthr, and at the end grou would have three monthar 
i 
I f 

mrti. CHERRY: B f x p l ~  three8 y ~ u ~ o u l d  hrrve nWde i 
i 

W. CLARI[: I guess you nouXd, the nay he hae worded it. 
I 
I 

i I thou@t hs man t you onZy h i ~ d  t o  have three montfiittr 
I 

MR. WXOICEBaa: X thing aha t  is what ha hul  in mind, He / 
I 

! 
m s  not thinking of %he other tfme. He f e  thinking of a oase 

1 

when some Wtfon  i t3  r~aught and the tern f e  about t o  expfre, 
I 

I 
he say,ye, under t b p e  oircumetanoss the tern ehould be extended 1 

t 

far 90 dsye from Chs date of e n t ~ y  o f  %he final judlgnsnl; or i 
I 
i 

deome, mat i s  t o  give the judge in a buey oourt s ohanoe t o /  

' get around t o  it and dis~,go%e of f 

month# and forget the t ens7  





MRo DLARK: Do you rant; to go aa far ae Judge Olney says 

they do in OsliforniaP 

MR. OLNEY: He i e  objeoting t o  that. That i e  the point 

of hie  objeotion. 

MRBR. DOWORIW: 'Rlh~ ie obj eo ting? I 
I 

I 

A~RI OLIJEY: General Wiokersham, In Oalif  oraia you have : 

t o  move for a new trial  within ten days, NOW) at re8ultea i 
I 

o u t  there in s great number o f  oaeels in Prfiioh th@ judge simply 

sat on a motion SOX a new t r i a l  wit;huut doing something Begin- ; 

i t e ,  with the result tbet they f irvLlly adopted $he statute not : 

ao very long ago nhioh i s  t o  the ef feot  %hat unle~er he decide8 ! 

it wiChin a oertain length o f  tima, my rsoollsotion i e  that it i 

t 

i s  30 dayla, the motion i e  deemed denieao That %a pretty drad 
I i 

t t o  and I am not n~oeatsarLly advooetlng that, but i am eimply 1 
I 

I 
a a l l fng  attention t o  an e v i l  that resulted frm pemltttng the I 

1 
oourt t o  take the motion for a new tr ial  undw sclivoement in- 1 
def  inttely, which did reeult in d i f f i o u l t y a  1 

I MR. WIOKERagAM: I think that would be penaliaing a e u i  tot 
I 

i who had born a l l  he, oould through the inao tion o f  We judge, an\ 

I do not think that 98 fair treatmen% o l  the su i to rs  1 
i 
I 

MR. &EX%ELL: He i e r  not penalirea, becausle be oan turn 1 
I 

srouna the next day and take an appsel fzam the judment* i 
I WW WIOKRRBBU: Instead sf having the judioia l  mind apply[ 
! t o  his pet i t ion  and having the proper dsoieion, he $8 oomnitted! 

t o  an appeal which may be oerrtly, expenrive, and so one I 
i 







DOBIE: Woyld n o t  "a lerioaln take oar@ 09 that -- 
Hog raoord ar notu? 

MR, OLBEY: mere aught not t o  be any l i m i t  on the oourti 

power t o  ourreat o l e r i o a l  e ~ F O r B a  

MRI FiICJCERmAM: That would give 'him a l l  the powers whiok 

a oourt wouldhave on an appeal or review, would i t  not? 

adRc OLARX: Adaybe i t  i t 9  too  broad, Inatead o f  that you 

oan take the Ian 

t ive rule,  that i r ,  the clerioal one, X wa@ t r y i n g  t o  work 

out with resgeot t o  slerical error8 Where i t  would not be too 

Zimf %edc 

M ~ B R I  8UNDERLBblD; On the general power o f  o o n t r o l ,  if you 

am going away from the t e n ,  here i s  the way it is put in the 

I l l i n o i s  AuLotl "The Q s W t  m y  within 30 daye after the entry 

o f  any judgment or dearee eet  the same arsfde upon good oause 

shorn by a f f i d a v i t  on euoh teme se m y  be j u e t e N  

That ie just the plain statement that oritihin 30 day8 time 

it may sat aeide any decree or judgment mae, upon goad cmss 

s h ownla 

MR, WBIE: Do you think th at $8 long enough? 

MR. DONWORTI~: That limits the time wi th in  the termr 

mdR+ EIUN~BF&A$IOI . That&*sa e 50 day term after the judg- 
L ' 3  

I r a the r  favor Judge OsrnpbslltB ideae 



I 
ifor s new trial, I think they ehould be made witthin ten days, 
;I 
/after the verdiot in caees tried by jury, and in oases tried . 

r i 

jby the ooust without a jury perhage the a m e  ten daysa 
I 

I am a l i t t l e  bothere4 about a petition for rehearing I 

i 
I 

iwhioh usually applieg more to a oase tries w i t h o u t  a jury than 
I 
I 
i! 

;lone t r i e d  with. Ae the Chairman has pointed out, i t  i s  well  
I! : 

/ /eett led I that B p e t i t i o n  for rehearing aelayls the t ime for ap- 
1 

p 
?pealo  Haw muoh time ehould re allow f o r  a ge2;itb;bn for a re- i 3 i 

$thearing7 Under the preeent law there i s  no time l i m i t  within ' 
[ 

1 

I 

:'the tern, ae X underatand it, t o  put in any pet i t ion  for rebsalr 
$' i 
;ling, and if you Bo it, i t  dshyar the time f o r  appeB1. I 

i I! 
I MRY DODGE: What i e  the differsnoe between that and t 
!! I 
51 imotiun for rw, mew t ; r i a ~  i 
;i i 

j 
Ir 

I 

i! 
MRI DOBIE: The p e t i t i o n  for a rehearing ie really a. new 1 

:i 
i 

ii i 
i!terrn+ I 

1 :I 
81 

11 md~l DODGE: This i s  a p e t i t l o n  f o r &  new t r l a l s l n e q u i t y a  1 i 
i 

h: 
:! 

I 

, AIIR* DONtllORTH: 80, YOU want him t o  modify hie deores, Bs 1 
$ 8  

i 
it f 

i !have the evidenoe in and we do not w a n t  t o  reary it, but we 1 
$5 I ;  

i 

hant I. t o  reargue it, and we want him t o  mak~  these ohan@ae I e/n $I 

11 
I lkot mre what ebauld say about a pet i t ion  for a.r&saring, i 

f i ! 
but f am ino l ined t o  tbink the reoommenastion of durlge Oampbsll j 

I 
i 10 the Wa~hington Bar is good t o  meet a d i f f i ~ u l t y  far lmioh i 

!i . I 
i 

@hem %is no perieot l~olution far the purpoee inaioated, enter- 1 $1 fl 1 
boining motion8 and ohangee, and eo forth, % t h a t  whether the fern1 
2 I 

1 

bas expired or not ,  i f  i t  w o u u  expire by duration, it i e  deemed' 
j/ I 
ku be extended f o r  90 days after the dste o f  the judlgnent, I 
il I 

I 



MR, DODGE: The time for appeal7 

MR. DmBORm: That ie fixed by law, of oouree. 

MRI DOWE: Do youmeen during the same t i m e 7  

MR. OUmORTH: I mu18 not say duri ng the time for  sp- 

I peal beosuere if you put in a pet i t i on  f o r  rehearing the t l m e  , 
I 

f o r  appeal got98 on* It $8 hard t o  express so much ground in 1 
one ehort thought, but my idea f s  that the auggestlon of J u d p  1 

i 

Campbell may work out pretCy go@do 
g 

NRI MITOHELL: That is the whole idea of the tern, an8 
1 

aroae be$rsarae they had t o  have eomet;hf ng, they Prantad t o  make j 
! 

the judgments final some ttme, and the ancient l l m i t  applied 

t o  situations where the judge ~ o u l d  hold a t e n  for two or thrde 
I 

or four months and then %he term muld enduand they waul& be 1 
; 

out  09 businese for a while. That ie not the modern eystem, 1 
Our terw m n  s l u n g  now and are usually extentlea by order unt i l  

I 
the next Cem oamenoese It ira artff ioial  a l t h ~ u g h  it hae 

been a oonvaMent m y  of l i m i t i n g  the j u r f s d l ~ t i o n  of tho c u u 4  
! 

t o  dleturb s judgment, but f t  doe8 seem t o  me that we ought td 
1 
i 

g e t  r i d  o f  the tern idea beoause af the tenamant a seearion ! 

h e l d  at  different d l s t r i o t e ,  and we ought t o  have s time l i m i t  I i 
a e  to jurirsdiotion t o  entertain prooeeaingrr of %his  kind baeea j 

I ; 
on a reinoonable time ~rf  t e r  the thing has been done, and forget 1 

i 
l 

about terns. That l e  my theory. 
I 
1 

i WBIE: I agree with the Ohatsman, I- w i l l  adopt any 1 
i 
i provieion which appeals tie the oonmon @ens@ o f  you gentlemen nh;o 



have ha8 more praatical experietnoe than I ,  but I am opposed t o  

any rule wbrhateroever of any kind in any way phrased in term8 

or  terms. I d e ~ p i l ~ e  f t. 

nBRe DONNORTH: After a l l ,  the Cbainaan p e e  way baok to 

the notion that the judge got sane goorfir from the Hfng that 

expiredr Ie not that  the, m y  y ~ u g o  baok i n t o  .the oourt@s 

jurisdiof ion? 

MRe BURDERLILND: f t  really goerr baok t o  tP@ interfemnocs 

MRI OWERRY: I do not  think, Judge Donworth, ra, have t$:- 

be worried about thoee thin@-. 

hBR* DONWORTH; I agrie ni$h you, but ne oan not abolish 

MRr hNITGHELL: aoboay ~ r u g p ~ t s  that. 1 
I 
i 

@?s DOBIE: But we oan phrase t h i a  and leave the other i n !  
I 
1 

8s to making motione ,a@ t o  neff trial  and mating motions a e  t o  1 
I 
I 

rehearing, and the time in &%oh a jud@ shall have the'poner 1 

to change the judgmen%e, and so one I think we oan make a 

definite! provieion for that and the, rule w i l l  apply only to  

that,  and ril l  leave the other s h t f f  untouohed, 

MRe DUNWORM: Then you oould ad& at the proper place 

that the  etxtaneisn of the tern erbalZ not  X i m k t  tihe time s e t  

forth in them rule& 

MR. DOBIE: I em g l sd  t o  hgve that. 

MRI WICE[ERIPIAM: That i s  a l l  right3 that i e  good. 

MR. DOBIZ: %hat kind of do y d  wmt t o  f ix?  



MRa OOLNEY: Ths more general i t  oan be made, the better$ 

EQR. JiKIT(1HELL: This i e  one of the m o e t  important sub- 

j eo ts  we have up beoause the finality o f  judlgnant, and any- : 
I I 

thing in the m y  of 100sre language in here which leaves the I 
I 

judmgnent apparently open, erne indef ini te  grounds on *%oh it i 

may be openad, i a  a dangerous thing* A l l  the atatutss I havd 
1 

h o r n  anything about def ine  very oarefully the time with in  1 
: 

ahioh a court may di8turb a judpenent for one reamn or &nothedo 
r 

Ten day8 may be a11 right for a motion for a new trial, if i t  1 I 

I 

i a  on the reoord, but re have t o  =think about newly dksaovered i 

evidon~er Bone of the oourts th ink  that you ought t o  81- 1 
E 

lowed t o  bring in newly disaove~sd evidenoe year8 a f t e r ~ r d s ~  

There is a problem there for ue t o  think abouto - 

Then, when you eay tbs oourt may oorraat sn error appar- 

ent  on the raoora or not ,  there, m y b e  the question of exaue- 

ab 1e negleot and w h a t  i a  noto I know the re are - judgment 8 

that  relatd t o  real ee ta te  under the t i t l e  t o  real eetats,  an 

the t i rne  within nhioh they may be reopened is eumtimea care- : 
i 
I 

f u l l y  rded. f feel that t h i s  seation aae drawn here i e  oo 1 
I 
I 

broad as to the nature of the errors that may be oorreoted and/' 
! 

ell  that, tha t  it throws the f i n a l i t y  of the judpente  into 1 
I 

%he air, i 
I 

CLARK: How about in the plaoe o f  the end of the firbt 
81 

4; parsgraph, taking the olerlaal mletabs ow over into it* :r 
" 1 
6 
[i ndR, WIQKEB8HM: Mlng t O  
1; 



MR. GLARE: fn the f irst  plaoe, beginning with "and 

thereafter ehal l  have euoh o o n t r o l H ,  and 80 on, you oouU say, 

the reaf tes o ler i o e l  m i 8  takes and judgment e or orders, or er- 

rare of omission, may be oorrectecl by the oour t  at any time--## 

I do no t  know ahethar you rouldl put in .'*unlees an appeal i e  

pentling", Judga Punworth raf ses the westion as t o  *ether 

you oan do that when an appeal i s  pending@ 

M R .  OLNEY; X tbiak you cano By Iyimpreesion %a that you 

o ans 

B6R. 'WIDaRSHAM: Xg the appeal i s  pending the reaord .is 

out of the U U U ~ ~  an8 the aourt has Zosst alL power over it un- 

% e a ~  i t ;  i s  tsanS; baab  

M~BRI OLbREl(; It a t 1 4  hae the judgment before i tr  

MRI GHIERPLY: mppose you leave that out for arnoment an8 

we get tM reat o f  the idear 

MRe 8UBDERLBHD: After an appeal ie tarlten tba judppynent 

is in the utber ouurte 

MR. MITOHELL: You ought n o t  t o  have tno  o o u r t e  asaling 

lrith the judgment slmultanaous2y, ao, aar a praoCioal matter, 

that 9e out, 

MR, CLARK: fnstead o f  the language llhich I mras tryiw t o  

make sr l f%t l e  broader at the end o f  the fire* paragraph, you 

prao tiaslly Snoorporste the language o i  Equf t y  Rule 7ar That 

tar where I got the next l ine ,  you ese, f am not  sure but *a1 

youoou ldgo  further than that and reaoh ouram nobier You 



could bring up cluoh thin@;s a e  infsnoy or d i e a b i l i t y  not found 

on the faae of the reoor8, s n d  the  ons side ration of these 

errore nov.ld give the oourt s ohanoe t o  do eomething, 

AdRr WIDmR8HAb6: Why aouldnrt take Rule 72 asnd eimply 

modify i t  by inesrting, instead o f  "before the oloets of the 

termH, the worde Nanny time nitbin 30 d&ysn, as whatever t i m e  

i t  may be9 

OWLAK: mat is p w t f c r r l l y  what I rruggest in my 

eslterm&ve suXee I 
t 
i 

WBfE: I$ s t  ie merely olerioal,  you do naf -ant t o  / 

b&lr D W I ( :  If X put it in up above here i t  would not be i 
I 

B ~ R I  DOBIE: I believe that  rule, inoluding the word@ in 1 

brsakstra probably would be a good thing& 
I 
i 

I 
f 

HOlerioel mie takee in judgment8 or ordme or erzors aria4 
I 

? I i ng  frm any arcaidental s l i p  or ~ H I I % E ~ @ % o ~ ,  may be, oorreoted by / -  
the c o u r t  at any time, unlees an ~ p e a l  i e  pending, e m j e o t  to!  

1 
i 

the defense of laohes upon mation and euoh notloe, if any, ae / 
j 

the a our t ahel l  order # 
I 
I 

I 
mt OLARK; Would you rather have %hat f i t t e d  in with myl 

i 
f$ret ststemenl about the oon.t;rol over the .final order? 1 

I I 
&@IUIRt I)OBXE: I thought this m e  juet a areparate provirion I 

1 

applioable only t o  o b x f o a l  errore* 1 
I i 

HISr, CltARX: X go on after thaf t o  the alternative ruleo j 
1 
f 





- x i  

2. , 

MRo DOBIE: No, leave it at any time. 

aBR. C L A R K :  thought you only wanted 90 d a y ~ r  
I 

A4Re DOBXE: N0.t; taetLerisaX error89 

bdR4 DLARI(: Clerioalerrore i s  m y  time? I 

i 

MR. DOBIE: Now, ae t o  the seoona general provieion, 
I 
L 

oontrol over the, jud@nsnte, I should think $bat ought t o  be ; 
i 

I three monthsl, I 

I 

MRI GLAR#: Was thef n o t  t h i  one we were going t o  cover I i 
with ten  drays? 

MBR~ DOBIIC: No, thst i s  ten days f o r  a motion f o r  s new 

trial or reheexings 

BdRo WWE: mis is for aotion o f  the ooust on i t 8  o m  j 
i 
i 

motions I 
I 

HR, DOBXE: Ef%har I t a  own not ion  ox ftr% om -- I 1 
f MR* DLBRI[: Is i t  not a faot that  fhe judpmtr are now 1 
I 

i 

up in the air? You carn @ti l l  have %he wit  of  error or b i l l ,  j 
! 

of mv%awl I I 

1 

1 
&El. DOBIZ: I want t o  etop the b i l l  o f  review etuii* 

W. OLARK: ~eryS.0~0 

R W e  M)BZE; I hope so* 

example, qui te  a nhSle ag@ we mpressnted s very large taxpayel/ 
I 

in an irrigation dis tr iot .  8 ~ 1 %  m e  brought against that 
I 

i 
tr io% and ju8psnt reooverea againet i Q .  The taxpayer die- I 

! 
i 

covered that %hat j&mdnt ma ool lue iveo i t  bad duet been ar- 1 
I 
I 



:; range&betwsen the oreditor and the distr iot .  Ordinari ly  yaul 
i 

:' oould have got t e n  af that only by a bill of review on the tax- ; 

; payers of the  dietr iot  t o  set  aslide that judgment. If i t  nerd 
I 

I 

1' n o t  set seide the direotors of the dfetrio t were under p ~ s i -  

;/ t i ve  o b l i g a t i o n  t o  . l evy  i~ tax and oollhot and pay itb but by 
I: 
1: 

:/ way of notion in aooordanae with the provision@ o f  the o ~ d e ,  
4 

1 I 

i/ we were able t o  taka Chat matter right up w i t h  the oourt that 
r ;  

4 
f! rendered the judgment sn8 indioste  holp he had been deoelveB 
2; 

I 

2 1  ij and i.mposeb upon, anb have the j udepnent set; &aide, It j 
;j 
$ 1  

I! 
smmary, quiok, and e f f io ient ,  and there PPae no neaeasity for a 

I 

s t  
ii b i l l  of review or anything o f  that kind* 
z: 
f; 

2 1  
t 

/ /  I@, ~TOHZ56rL; Within h a %  tSme W&B that done after the 
8 

fi j udpenBP 1 i 
Ii : 
$ r  
? 
$ 1  BW. OLNEYEP: &@ brreaolleotlon ier that the time l i m i t  i s  sid 

i ii i 
1: ;I rnonthe, and we dieoovered it) I should say ,  within tm or three! 
I ;  1 

weeks or a month after the judgment was rendered* 

JARtBR. DOBIE: If you gentlemen prefer A $ ,  I am perfeotly 

w i l l i n g  to extend it t o  aix monthsD 

B ~ R I  MITOHELL: What happene with newly dieaovsmd svi- 

denoe? 

MR. OUEY: Thst i s  a ground for e new tri&,Jea 

MRI  TOH HELL: re thsf etx monehs? 

MR. M)BIE: I would stop with s ix  nonthsa 

8 U N ~ R ~ ~ D :  That very ~ h o r t r  

DQBxE: Any t i m e  you aay, but X should f i x  a l imi t .  



MFid~o OWEY: The, g r o u n d e f o r a n e w  t r ia larevery  d i f f e r - :  
1 

Them are grouyl4r for exoueeble negleqt and things sf 
I 

1 
I 

the sort. On grounrXe of that sort the o o u r t  should be per- 1 $ 

i 

mftted upon motlonrnade within a reaeonable time, eixmonths 1 
I 

o r  some euab time, %a change i t s  order. But the point I em ; 
1 
I 

nnaking i e  that if you simpPy i~ for good.oauee ahom, without j 
I 

k 
m y  de f in i t i on  of it, without anything mare than that,  you are 1 

G 

i 
going t o  have the o o u r t  setting aside the judgment j u s t  beoauscl/ 

I 
he ohanged hi8 mind. That i s  good osuse, but i t  fsl not gooa 1 
aauae t o  %he x a ~ t  o f  tba wolc%,llo I 

I 

MR. M)MWOR'M: h4ro Ohsirman, I w i l l  be obl iged t o  leave j 
I 

when we adjourn bere at f i v e  otolook, but I muld l i k e  permi* I 

I would l i k e  t o  sxpmse l~lome ~ i e ~  on thia and 8ome other rules,/ 

with your pemiereion an8 then, sls Z said before, I have the - I 

i 
! 
I 

greateat oonfidenoe in the diseoretion and judgment of the Clan- 1 
I 

F i r e f ,  88 t o  t h l e  matter, I think we Reare borrowing an anf& 

10% of troubler If we undertake t o  preeoribe a rule for the 

righte o f  the petioner ouram nobis, *%oh 2s a t e r y  important 

branoh of juriaprudenae, and oorreot the evf l r  in this &ole 

thing, no are just getting into a realm where there shouM be 

a new oomrnisei~o appointed. 

Ow problem i s  very simpler The o l d  theory of the court 

, nae %he rnirehief and the remedy, What i e  the rnisohief? Let 
I 



us confine the remedy to the rnieohief. 
I 

The rnisohief ie only one thing, and that is that by reaeoi 
I 

I 
i! 
,; of the expiration of the terms the power of the o o u r t e  i s  

I 

' l imi t ed ,  i t  expiree. The oourte have decided time and time 
I 

: ; 1 
I/ aga in  that even if we f i l e  s motion for a new trial  on the last 
I; 

day of the term, unlees the court in ~ o m e  way entertains that i '1 
I I 

I /  motion, oontinues it, or shows that the oourf i e  oognizant of 
il 
I[ 

I! i 

[ it, the motion &Lee, on the laat day of the tentc i 
I 

II X w i l l  not  say that irs true of a verdic~t ni thout a judg- 1 j/ I I I 

ii man% because %hat i e  unfinicshed business, but if the oourt 
I 

j k 
I 

![ enterar an equity dsoree on the l&et day of the f e m , ~ r  the day ' 

11 
t; i 
I: 

jl before the laet, and you f i l e  a motion for a rehearing or a / 
4 I 

12 i 
i !/ new trial, an8 unlees the oourt abors in some m y  that : i& is ; 

I f  
t i  i 

b oognizsnt of that and oontlnue~ it into the new tern, i t  d i e e u  1 
I ,  

r! 
I I  

11 
I That i e  the nieohiei; ao, every lawyer prho ha8 lost a law i 
i 

; s u i t  anywhere near the -pnd o f  the temgetca i n a n d  g e t e a n  / 
$ I 

i; oraer th& showa that the term i a  extended as t o  the aase for i . 
I! I 

a period of eo and sos 1 
I 
i 

I think that  i s  the only rnisohief ws have $0 with; i t /  
I 

is a mischief t h a t  ought t o  be remedied. So, my suggestion is: 

1 t o  leave the general rules upon j u d p n t s l  and a l l  that t o  Oon- I 
I 

greee, and for us t o  put in Borne grovaeion l i k e  thfe,  e i ther 1 
1 

tha t  tho powere o f  the oourt whioh may not be sxemieed in term[ 
I 

I 
I 

time shall be exeroieed within so many days after the j ~ m e ~ t - 4  
r 

that I do not favor; I favor th i s :  That the prseent powere t 

I 
I 
3 t ha t  %&,he court may ejterofee nith mapeot t o  judgments oontinue 
1 



as they are during the tens and far def in i te  t i m e r  R s *  

d e f i n i t e  t ime may be, say, not exoesding three months from 

the entry of the judgment or order Oomsrnedr When you have 

done that I t h ink  you have oorreoted the whole thing ae far 

as our present jurklaciiotion i s  oon~emkde 

How, there i s  anothef matter %hat I have given quite 8 

bi t of thought t o  and X wae hoping rs would reaah i t r  That 

is a matter that I brie f ly  dieoueeed with Dem Clark l a e t  

night, and i t  oonoerna the pregar&tion of a b i l l  of exaegtions 

and the preerervrrtion of evidence for ths purpose8 of review, 

I have not studied Dean Olarkt s prop~eed rules with the oare 

thrtt I would like, but very laudab2y he ie enasavoring t o  get 

r i d  of. B b i l l  of exoept ton8 and the eett l ing of them by the 

j udge a I am eratiegged at the present time that there i s  no 

wag of getting r i d  of the ratn&slb&hedro8 that f e  embodied in the bi 

of ~ x c e p t i o n ~  or the rrubste\.nos of: whet i e  involved in having; 

the judge oertify tka evlbenoe 3x3 oonneotion nf th the oese. 

You oan ohange the, name and preeeribe different metho& -- for  

instanoe, in the Btate of Washington ahere we have ha8 almye 

even from t~zr5torial  aays a oornblnea la*r m d  equity proosaure 

the thing that goer up esoh time, aside from the oert i f iad  

oopise o f  pleacling&#, i e  oallctd a et;atement of faotls, but you 

have t o  go throu[3h and 9 0 m ~ l ~ * f 3  ii ~rsitnihlerr to the bill of ex- 

ceptions, 

Eow, I understand that t h e m  rulee try  t o  tranefer the 



1 I 

I 

duty nor divolved upon the judge of se t t l ing  the b i l l  of ex- 

o e ~ t i o n s  in part  to the lawyers and in part t o  the olerk.  I 1 
I 
I 

, 
* do not think that oan be donee It is O m  that the lawyer8 

I 

I 

I S  
i 

: w i l l  ~a~atoh eaoh other, one w i l l  precse for a etafement and the i 
1 
i 

: ' other n i l1  ratah h i m ,  but the o l a r k o s n  not  settle that; the i 
; t  and I 
/' olerk is a oleriaial man/ths lawyere ere not going to be sat%@- i 
1: 

I 

i 
1 !  1 y I 

,i fled w i t h h i s  settlement of the diffi~~ltyr in a isrrge pro- 1 
i; f 

I 
portion of o w e s  lm#ye~@ w i l l  d i f f e r h e  to What happened and i 

I I 

1' I what ia oorreotc The defeated party hee t o  file some thing \ 
11 ? 

1 

': in awrt,  and the oppoeing heo t o  have an opportunt ty  to study / j; i 
Ii 
i i  i t  and i t  has t o  be e-tudled by lsomehlody, You oan ohange the I I/ I I 

ij name t o  statement of objeotions or statement 09 faots, but I i 
$1 
! ! I 

gi do not  th ink you oan get  r i d  @f the pz?opoeition* 
ii 
I !  1 
I! 3 % ~  sme way a t h  %he evidenoe i n a n  equity oase* A t  1 
ii i 
II 1 
ii present the dtsf@stea party m u s t  prepare the\e%tement in norra- 
k t 
PF 
i: t i v s  form an4 he f i l e s  i t ,  anti the other party has s right t o  
il i 
\I propoee objeotions,  and they o m  oftentimes agree upon *st i t  ! 
E :  
$1 1 
/Ishoul&bes But if they do not agree f i n a l l y  i t  goes 'to the j 
3 
$ I  I 

* "judge to settle what took place. I da not eee any lnsy t o  
I 

I4 i q i 
% ! 1 1 alroid that. I 

:1 \ 
!i I 

3dC 
ti 

'.I 
The sltenographer i s  a very h m n  element as we have sll 1 

1 I 
I 

!found in the ooust. We f i n d  many errose, md t o  treat the 
f 
I 

I 

:i i 
etsnogrspherge report as the raoord in the oase whtoh goee in ! 

!I 
Er 

i auta~tioalXy rand goee up f think would be 4 very ueeetisfsotory 



i so, while I sympathi~ce ~ 8 t h  the diffioultiea and believe : , 

I 

! the matter should be eimplifisd, I hope we a l l 1  nut depart i 
i 
I 

i from eorne eetabliehea praotioe rind eubetitute something else i 
I 1 

j i  tha t  tries to s e t  up a rseparate judges I do not  think you r&$l 
I 1 

E 
I 

ever f ind  a oletirf'aotory method of gtstting a record from the / I 
i 

$ 5  ! 
r i  loner oourt t c a  the higher oourt - I mean, aa t o  mttsrr not 
I( i 
I! ooneisting of the pleadings and thing8 f i l e d  in the o o w t ;  I 

I i 
6', 

!! mean a a  t o  ahat ha8 happened in oral etatenient t o  %he oourt and 
i I  
9 ! 

z 

;' evidenoe, and so forfh - 1 do not think you w i l l  ever f i n 6  aa$ 
I ,  L 

' I  I 

' way of doing that exaept by some .k ind of r oertiiicate oilpled j /I I 
I 

i! by the judge af tex  both gartise have had an oppoxtunitg t o  oo+ iI I 

t 

I It 
t i  

HOW, if X am nrong about that and if there i s  erne ntly yoa 
I 

! o e n g e t r i d  of thst and @till get orhat happen8 in the lowez I! 
!I i 
:i I 
[ oourt properly before the upper aourt in a reliabible m y ,  X W O U ~ ~  
ii $ 
1: 1 t 

: be very glad t o  learn of i t*  i 

I/ 
? 

I 
I 

t; I In referenoe t o  Rule 37 that I p r ~ p ~ ~ e d  here -- some rup-; 
I 

11 i 
I' 

/I plamentsry sulee that 1 put in for tho oonsideration of Che 
jl 
i! Reporter and they were referm8 t o  him - Rule 37-B: 
p 
i : 
1 H ~ f t e r  8 party has appeared in an eot%on, he shall be en- 
t r t I 

[ of any motion or m y  *apgZioatton not grsntabls r s  af o w r e ,  / 

1 

/j attorney, otherriea on the parby. F)uoh notice gihall be 
il I 

1 i 



by these rules or by order of the oourt, nhlah oraer f o r  oauee 

shorn may be made provioianally on ex parte applioatianSH 

That is, a man who arinte an order in ar hurry not e n t i r e l y .  

wf thouf not ioe om get an ex parte order ruhortctnf ng the f %me : 

which w i l l  ettand until the oourt on tha' appliootion of the 

other party may okange t t c  

$$ow, I propose t o  add thts: 

V h i e  rule, %la subjeot to Rule 120 relating t e  $emgorary 

restraining orrlara and preLiminery in$unotions.fi 

The notioe or the cbbillfy t o  go ahead without notlae in 

those rrtcatterr i s  80 %ht;horaugb;hly regulated by Rule LoW, a n d ,  t o  
! 

a l a r e  extent aleo, by statute, that X think i C  ehaukl be mad4 
$ 

plain that on -&this three day notioe we are not in m y  wary ggettgng 
i 

into the subjeot o f  rerrf raining ard@xe nhloh m y  ba, kesued ex- / 
I 

! 
part@, and %he temporary injunotiona whioh may be ieeued, I [ 

i 

think, in laany oasae, on shorter notice than this. 

mat i e  6121 1 have t o  say. 

MRBRI DOlsTPORTE[: 411 the time you mt. 

I BWI CLBIIEI: I feel w have, n o t  gottetn ve3.y fa3 from f a d @ /  
g 

 onw worth's' ideas. On Buls 106, where %he matter gartioulsrly 
I 

i o m e a  up, subdiairrion ( a ) ,  the lag* one, we bwa t r i ~ d  t o  make I 
I 

i t  that the olesk in the first inetr~noe se t t l e  s rsoora subjeoti 
I 
t 

t o  appeal t o  the judge;. IS i t  irr thought that that should nob 
I 
I be done and, you should go t o  the judge direct, there will not bb 
\ 



I thought a good deal of th ie  f igbting was ! I 
i 

:j a, kina of a preliminary matter thst the olerk might help out 
, I  

i i  on,isnd perhaps ohanging ~ubdivieion 43 t o  make i t  the judge in 
11 
'I  

tha firat inetanoe ineteaa of on appeal from the clerk, and ; I! 
! I! 

perhapa putting in or adding there m o k  de f in i t e ly  thsn have 1 
done that the judge ehall sign 8 oertifioats st the end -- nitfl 

I 
i 

that  1 should think I almoet eat4 ah.% you had in rnintlr 
E 

I 

MRI I30mORTII: That rnap bes X said that I have not 

$ 5  

/ j 
II MRe That irsr al l*  , 

;\ 
I j MRo BIIITWELt: I think you made e very ala~ear etstemsnt afj 
5; 

$ 1  

$ 5  I 
I! 

ii your viewe. 1 underxetood them, and if I did I tblnk $he reet 1 
ii 1 

i 
I 

i/ of *hem did. 
I 

:: 
11 1 1  
?I 

!i 
MR. DQMWORTB: Thank you. I arn no% in a hurry u n t i l  

$j 
ii 1 
ji five o'aloolt, I. thought we were nearer t o  %t than we areo 

1 
f i  j 
ij suggest you go fight ahead. 1 

i; 1 
$1 
I MR. WDOE: On Wule 100, aa 1 gather it, we have three 
+I I 
ii :I dfffsmnt nrattsra Bo deal with3 oorreotion o f  errore, mhioh ) ;; 
li 

z 

m s y  be made any time; filing o f  motiansr f ~ r  new trial or re- ! I 

EI i 
1 i/ hearing, rhioh I think ae agree rhou3.d be -dune in ten day@; . : 

$1 I 
11 i: 5 

'I j/ and the ions o f  proceeding euggastea by Judge Oleny f o r  the i I! 
1: 

1 
1 

borreot ion o f  errom in judgpents rerultlqg frm i n r a d ,  00%- i 
h i 
// lueion, or ~omethiw o f  $he @oPtz whiah he ruggearted shoula be 1 

1 

q i 
I! nlthin the pmar o f  tho oourt for six  mon$he, but nbioh, I tak4  
!/ I 1 1 

rrhould not  prevent %be ~nfornement o f  *he ju@raent. ao I 
I 



:: 
I 

k not think the ju8gmen-t ought t o  be hsl'h up by that poesibi l i fyb 
I j I 

:' 
BdR. DODGE: Are re  not agreed on $hasla three prinolpleol, i 

I 

1 

!' end f e that not the subataxtoe o f  ,y@u w a r t  t o  omsr by 

: I  MRo OLBRX: X think i f  y m  are agreed on that X heaa got i ji I 

I 
1; the ides 80 that f C a n  W Q F ~  it l'ke only thing not  1 
l: 

3 I 

1 ~ u r a  o f  is that t ime  of sirmonths. On the other two I think; I 

1, I 

I 

yau srs agreed and I have go% Chato I 

I 

I 

I 1; 
;; i 
1: HRr DODaE: If the arnioroeknt af the judgment is not 

I 
I! I 

!; bsldup,  I d o n o t s e e n h y t h s r ~ s h o u l & n o t b s a t l e a g t  six 
!i 
li 

months and perhaps more $0 GoXrsQt & judgment for f rsud. I 60: 1 

not )mow j u s t  what the e i f e a t  no uld be if the ju@fBnt had bee*' 
ti 
t 

I 
i {i i 

11 enforoed or honored, but %here libould be go'lre~ t o  deal with 
If 
11 i 

MRo EIIIBDERLAND; Xa there not sanething t o  be said in hav+ 
i 

the for  the app?esl and for th i s  modl i ioa t ion  of juclg-! I! /I 1 
P ~ f l e n ~  the same? I 
$I i 
f t  
$ 
$ 
11 

WTCIE: I shoul4 hate t o  have ths time for appeal go 1 I 

// - r' 
! beyond present three months, lh&h I think 18 l ~ ~ g .  I) 
it :I I 
Er 
" ii you get  a judgfnent for 8 a i a t i f f  and there %en@% any ground i 
i! I 

! +; 11 for  spgssl 1% is anuiactnoe t o  be helidup three monthre The ' 
i; I 
51 5 
;I 

;I taking of the spgeal i s  w h  a simple thing thst I ehould -think 
!i i * I ;  I 

i % ~ X Q Q  month8 i 8  a l i  that @ h ~ l d  be B I I Q ~ ~ ~  fox 1%. However, 1 
L. 1 

it ' 
1: 3 t h i s  other matter, oarre~tine; the judeplent, %hat stande on a j 
+$ I 

1 



5 

I 
I 

$1 
I 

:' different baef su 
j; 

MR. OUtLNEY: Let me say in t b t  oonnection that  we w i l l  i 
I 

always out in Csli iornio take a, judg;mcmt as f ina l  i f  no app: ax' 1 
f! 

has been taken, regardlea. of the faot that  the t ime within 1 
I\ 1 
2 i j  whiah t o  rset that  aslds on eooount o f  iraud or mistake or amej 
/I 
'i th ing o f  thah kSnd h l a  not  wee&# r t ~ j  f i ~ l i t y  l a  s2nc~ys 
i' 

I 
I 

1; taken aa the time when the appeal expireer 
I 
i 

r; MI M)M)E$ Pn& exeoutlan w i l l  iseue? 
k i 

Bartr OLBIEY: Exeou-bOon rill i ~ e u e  unlesra the man has take4 

'i a gtsy. I 

: 
2 j 
I 

i 

MRo OURg: f t  proteots the innwent party. i/ I 

$ i 
ir 1 

!I MR. DOWEI It p r o t s ~ t s  the innooent party* 
$1 

I 1: I 

1 MR. OZtARK: That i e  ulaucalXy by the effea t of come epeoial ! 
!I I 
i[ provieion of %be h w  %bet it  hall not  ctffeot Che innocent i 

i %' 
:I I 

!! garfies aoting under i t l  I 
i 

il 
/ /  i i BW. OWEY: f think it i s @  But if you should put in a j 
1' I 

liprovieion that ellowre the judge m y  time ritbin s i x  month$ t o  / 
il f 

I (il i i : ~ e t  it aside $or good oaurre shown, the f i n a l i t y  o f  i t  irr gone ; 1; 
r' 
iana we would have t o  wait the raix mon%h& I 

I 

1 i 
i/ ma DOWIE: I thought a4 had ~ L i m i m t e d  that passibflity. / 
1 i 

//I had not heerd anybsdy aray %bat general gatex without 1~rnlL 
lj 1 
{ a t i o n  rshould be indeffnftely  in eziartenoer 
f I 
$ 
?I g 
r ! 

MIe 8UMDERUBD: X think libst i s  a very general power. 
;I 

1 
I/ 
3; 

I AIR* OhAN2: X anz a i l t t l e  norrisc8 t o  know dust how t o  ex- 1 
$1 

I 

" i' **&#- i i/presa thlr, 'that is, tbie fhird s l ternatfves~:$~~$W~e i t  that S % /  
t! ,e>, 9 4 > 

P 8 t 
i 



,i MRI OLNEP: Oan we g e t  a oopy of the Code of OiviL Pro- 

! oedure of Oslifornia'l There is a seotion whiah j u ~ t  O O V e r e  : 
I I 

I 

! 
': etatement here: n'phe oourt may (lt any stags  o f  the prooeedfngi 
I 

I *! . 

'! when the ends of jusftice ehall require trnd make i f  just, re- I 

:i i 
f 

< I  

;I xieve the party from any f x a ~  or misrepreslentation on the parti 
$; 

I 6 
;i o f  any other party by aooidtsnt, surgriee, rniefortune, or ex- ! 
!I 1 

I 
I 

I If you leave o u t  H t # i 8 f ~ ~ % ~ e 3  klooident, euxgsf.se, or 62-: / I 
t .  I 

:I I 

i' MR. M)BIEI Ifhat is that from, Judge? i 
i ;I 1 

$1 I 
2 %  

I BOlc OLNEP; na, third ed i t ion  o f  Rule 37, ss pmprrsed by 1 
// I i 

li 1 

i y o u h a v e s v e x y  di f ferent  queetion in i s W  than in equity, & !  
$ 1  1 ti 
gwtion at l a w  based %hat ~ X O U X I ~  met be f i l e d  prowtlyr in !i i 
I! I 

!/ equity you have interminable posstbil . i ty of bringing s bi l l .  of 1 
tl 

We BWDEmBID: How oould you be obltged t o  put in newly 1 
I 
f i/ disoovered evidenosO 

ii I 
/ /  

i 
I :  B~RI DODGE: Y o u  have t o  do i t  or you have loet  your 

I >I I 
4 !I i{ 

% blfto f%WDZ%LUD: Where Bo youlookt  i f  you knew, you / 
i! 1 
I' 

i 
1 



would have 9ounB f t  'before* 

BIR. BOMZE4 The f i n a l i t y  of judgmentsat h w m u g t  be 

aetemined guiokly,  and I do not  think in ordinary praoeioe 

you oan f i l e  a petition for a rnoCion for s new tr ia l  on the 

ground o f  new5y dlaroovered evidarnoe exoept for a l i m i t e d  -per.- 

isab 

MRo 8UNDEBLUDs I %bf nk you o m c  

B ~ R I  MITCRELh; po not the s ta tu te@ in ooae g$t(Ltee nNoh 

regulate matione far rww trial, s p e i o i f y  the time within nhioh 

s motfan on the baele o f  newly 8isoovered evidenao may be 

made 3 

MRa BUNDERLAND; Zt i s  not the ame l f m i f  st  all.  

~ L R ,  MTOHELa: I do not say that i t  i a  the same l i m i t ,  

but they have same l imi*? 

MR. ~LAWK; It i e  done in my Btate,  and it i e r  three yeare 

MR. MITOHELL: A rno tion for a new tr iaZ ought t o  be mado 

EIO ones* 

IdtRe Cum: YOU have $0 do i t  by a new auitr 

MI?, BUHDERLA1VP: rt, ebuula be either without l i m i t  or one 

two, or three years l i m i t .  

B ~ R I  MITOHELL: Ve ought t o  say om or the other, that 21 

my peint, and i t  ought not to  be neoeerrarfly the ten day limit 

t ha t  W& ftxedt* 

MIUW. BUIBDERLAMD: I do not think that would do at  allr  

. BIR. % I [ I ~ R I E l f l N :  Here i a  the provision in the Hew Tusk 



I 

:: praatioe: *The e n t r y ,  ool leot ion,  or other  csnforoentent of 
I 

, judgment does not  pxrrsjudioe s motion for new tlcial where the i 
I 

5 

.I I j new t r ia l  i e  grantea - - # a  i 
I 

' 1  . 
I 

i 
MR. DOWE: What does that Bey about newly tiisowered 

1 
i 

/I I 
:I evfdenoe? 1 
$! i 

I I I 

I, 

/ /  MR. WIGXERmBBd: 1% aoes not state i t r  I th~ua;h% i t  &far/  
t i  I I 
: i  

1 

li &ItBR. OLARK: It %a two yeere in Vermont. It  i a r  eix rnonthe/ 
I 

I 

$ in North Dakota, 
i 

I have not s oomplete, etatemdnf on n m l y  / i g  
I 
I :  i 
8 dilrcovered evidenoe* $1 1 I 
11 
z l  
i[ i 
II BW+ WWE: I supgoeie i t  doee not ma& eo muoh t3ifferenosl 
i! I 

I I 

I/ what the tine limit is, BO long it does not afisot the enerk 
:I I 1 
I: 
ii of judgment snd enforce ma at^ 1 
i i  i 
C 1 

1 
If 
t !  
li 

MRa OLAAI[: In California do you have additional evidencei 
i 

i! I 

6 on appal l  nonee you have a provislbn f o r  additional e v G  1 ii 
I 
I I /  denoe on appeal? ! 

f !  I 
f l  

I I 

11 IlR. OGmY: Not far newly di~oovercla evidenue, I 
i 

6 I 

1: f 
W ~ Q  OLARK: X mean!, jwt in general* f 

/I 1' 
$1 

j 
ii MR. OLNEP: Whet has happened there, snd tt i p  s very ir 
I I 

/ /  reoent m$ndment , and I Ohink probably hatnd'led by the oour% ant# 
i' i 
I! 

I ii it might be a very helpful one -*1 1P the aass o o w ~  up t o  %hs / 
11 It I 
5. upper oourt and tbere i a  some omiseion in the svfdence t o  grovg j/ 

I 1 

1 some u l t i ~ t e  faot -- for example, t a b  8 osse in the Federal 
1% 
i/ court r h i o h  j u s t  aoours' t a  me; m~ppotse, there mrr no proof of 1 
11 I 11 oit ieenshig and the oitieenerhfp hs8  been denied and the jur@gj-i 

-- 
I 1 diot ion aspernded upon the ~ i t i e e n r h i p j  avlaenoe Glen be taken ' 

/j 
1 
1: i 



in the upper o o u r t  t o  sustain the judgraent, so t o  egeolr, and 

wpply that omieei~nr X t  i s  fairly kimited and I may not 

have stated a l l  the oarses in whrhiok that om be donee I w i l l  

eay this about it, homver; i t  r n ~  deslepled t o  permit of a e  

p ~ ~ r o t i a e  in Cha E n g l i s h  oour ts  on appeal where they also st 

timee, as I undersltana i t ,  nfll oonsider @me further asvldsnoc 

than that fntroducta& in fbe lomr QOUT&G I 

MRo O L W :  It sleo exflirte in erne other States. Rhoae 

Z~Pand ha8 O b  

BQR. MITOHELL: fiere i e  an i n t e r e ~ t i n g  oesee I do not 

h a w  whether it hae m y  speofel apglioation t o  patent oases 03 

nst,  Zt has t o  do with the matter of newly disoovered erg- 

dsnoe on ervpeslr It i r r  a oase in Cbs United 8taLes Plupreme 

Gour*, 261 U* Be 39% 

BW. (3UglDERtABD; In Galiforaia I md@rstsn& t b t  whiz@ a 

aeae i s  pending on appeal m applS~stfon oan be made ior  a ner 

trial  on the ground of newly diroove~bd evidenoe and i t  om 

prooead during $he pendenoy 61 tbe appeal, the aaurts holdfag 

%hat it 1s an o u t ~ i d s  proocsedingo X have mad OslHomia 

oaetPa to %hat eifeot  an& i t  m y  grooeaa psraLlel t o  the aweall 

OLIBEY: Let us g e t  %he h w  etralgh;htsned out. You 

o m  nof move Pox a new %ria& Qr t o  have $he judgnr8n.t set as%da 

nrereZy on the ground of newXy disoolre~@d svidenoe exuegt throz 

the maohinery of a motion Pox a new trial,  bu% you osn if you 

haye svidcmoe BhplC ~ h o t e  $hat the j 
,. 



obtained by what they oalL extrin~lio fraud,, fraud that goes 

t o  the very reoovery o f  the ju 

of that kind you aan do it. That $8 an entirexy differen* 

proo eedingr 

BdR. EIIJMmBLirND; That is not thes'thing X have in mindr 

I am quf te  oonfiaent  there l e  ia OaZlfornia pfaottoe on that, 

! and in other Btatea, on the gsound that th ie  18 L b i l l  of xe- 

I view, it i s  a separate and intiependent prodeeding where you 1 

are basing i t  on newly df eaovcared evidenoe,, eomething that - I I 
: 
i aauld not be axpeoted t o  be pzoduacsd a t  the trial, m d  miaing i 

MA* OLNEY: I am qutts sure you have mfefntezpreted it, 1 
I I 

i 
X do not bwa  the 006e ! f 

1 batmeen i 

things that develop in the oourse sf a trial m d  new trial@ 1 
on newly disaovertrd @vid@naea Whatever differenoe s t  w i l l  

make sre rnataers o f  opinion, but I think we have t o  make that 

& i ~ % f n o $ $ o n ~  

&@I. WBXR In the old pSooedure you l a d  t o  g e t  l ewe  of 

the c o u r t  t o  do %ha% on newly ~ % ~ Q O V G ~ Q ~  evidsnoe. 

MR. WHDERLANDt O f  aousse, you have t o  ehon diXigenoer 

lllRo DOBIE: ~ h s r 6  atre rules in erne dirstrio ts ehortening 

or extending the, timers f o r  erame motions, snb there %a s 00 

matesiihlnhioh i a g e r t i n e n C % o t h i ~  ;isaucsc Rasl th irsnot$o$  

t o  go baok t o  the rego~ter  for some further oonariaeratfon .in 

the 11ght sf thirr diaourpeicant 



I think on %hits matter of 

the motion fox new trisrl on the ground o f  newly d i s ~ o v e r e &  
1 

eviasnoe, 1 could not pa88 on i ;  intel l igentlyly.  I Bo not 

know now &ether under the mlsr o f  the United gts tep oouree 

the pomr enas ni th the term or noto 

Ws WWE: Mro Dobie aeyrp it does in birrr baek a t  gage 

76 9, 

quite slam i t  &ee not as t 0  deomea d b i l l  of review oen 

be f f l ed  at any t %me There i e *  no l irait  on i t  whatever, Xr 

%hat your fdea on f t P  

I oould not eay whether there is that 

dis$faotton betreen judgment snd dtaoree, 

You aay in your boek i t  asn be filed at any 

tims, and that the o o u r t  18 seluotant t o  grant 1%. 1 
I 

I think on newly dl~oovcexe8 evidenoa yeu h-4 

t o  g e t  b a v e  o f  the o o u r t  and eubjeQt t o  that I think I t  is i 
I 

1 

fixable at any timeo I i 
I 
d 
I 

1316 we not agree that we W@F@ not going i 

t c  make any dietlnotaon between them w i t h  ,hresgeot t o  the time 1 
t 

f o r  ooneidsrf n g 3  % 1 i 
~ O l 3 x $ ;  I think re dido 

I rmOR, DOM)rCt Wle ~ u g h t  t o  make oome ~tsfersnos t o  b i l l 8  of / 
i 
I 

review, lrbioh &re not refexred t o  here at al l ,  and a k o h  r k U .  i 
I 1 

asntinue t o  ea i~ . t ;=  I I 



Ma D013XQ Yea3 and we ought t o  make s a e  referanoe her4 

with reepeot t o  our olb friend, ooram nobie* I muld like, to 

g e t  rid of thato 

EdRs I30DQlEt We drew a b i l l  of review in my off i ce nhioh 

I think muet have been ten years after ''%h&~kreer 

14Ro BdITOXIELL: Under %he existing rule here, it a notion 

o f  that kind is made and entertained, can the court aot beyod 

the tern unlees i t  exteade the tern by eraex? 

MR. WBIEt X think %ht;hat i f  the motion i s  wade after tszm 

an4 the oourlvhkes aognfreance of i t ,  then i t  ocrn w t  indasiinitt 

IY* 

MRI IMXTOHELL: Even P;hough be make@ no order extending i t 1  

MR, DOBIE: think $0, 

MXTCHXCLG: X shouX4 think that i s  l o g i o s l .  

HRUIR~ WBIEt In other 'wardel if you sot du ring the tern 

and g e t  i t  atazted, that i a  8x1 rltght* 

DODGE: 1 thought we were net going t o  uee the word 

te3cme 

KITOWELL: I am talkirgd o f  the present rule. 

DOBIE: That i i a  my maerstanding, %rat if you aoP 

during the t e a  you are a l l  right, 

E i Q X ~ ~ ~ L ~ ;  I thlnk bughf t o  pslrsl up Rule 100, now, 

with thSa disouseion. X fael we are eomsnhat in the a i r  on 

k t ,  and on many of the thinga we ern not reach sur iaCelligent 

daoisZonB 



MRI DONWORTH: f woulcl l i k e  t o  aek Dean Olabrk if there 

i e  not a prinoiple of equity whereby, indepn8ent ly  of a motgod 

for a new tsisl and finality of judgment and everything else, 
I 

, a b i l l  in equi ty  may be brought t o  g e t  a new trial in ran ciatiad 
I 

i 
I 

I 

I 

I 

aaft. O L A S r  As a rnatter of  feeti, I mra 8 good deal norrle&/ 
$ 1  
il 

1 

! 

:: about t h i s  in %ha% there was no rule t o  limit that, of oouree / g 
I 

!we have been more aonarervat%ve than mosC o f  you, but I have 1 
' i  

I 

)been ready at  Cimee t o  go quite a ways -- I 
1 

I, t I 

j! t i o n  that where a party by misfortune, and eo iozth,  o m  bring 1 
I 1 i $ a  strong case in equity, equity  n l l l  gtve Chern  a r e l i e f  against1 

I 

i 
judgment a% laor, I 

i 
it i 
1; 

MR. DOBKE: An4 Wing eniaroement o f  the  judgment. 'Pherej 
11 

I I 

i i  i /i is no question about ifi. well8 Fargo against TayZorr I 
:I 
$1 

I 
1 

ii BW. DO&WORTH: And give him a new trial  in equi-by of the 1 
;I 
r i  

I 

i 
:/ ireue dsteminad at law? i 

I i 
< 
;i E4R. POBIEd I do not think the oourt of equiity w i l l  ever/ 
j t 

I 

i 

$order a new t r i a l  in the la* oourt, but I think the o o w t  in 1 i/ 
I 
I i/equl%y hhao the alear power, and i t  Ira ZrequentXy lyaxatroieed, t o  1 

1, 

j 1 I 
(enjoin %he pla in t i f f  from interfeling with the, inequifsble jwf I/ i 

i Lent, and that has been held, partlouhrly in the Wells Fargo 1 
1; t 
Ibaeee 

I 
I 

j/ 1 
t. I 1 MRI DONWQRTH: We do not have t o  go ln to  Ohalas Chiagar in 1 



too much ds tai l  beoeuere they are affeo ted by the general 

pr ino i p l e  e of equity . The lpartioular conoen we have i e  

i 

MR. UOCT(ImLL: 'We have t o  nake eame proviaion for motto4 
I 

for B new tr ia l  anel mtterr of that kind& X t  fe en irnmrfaaq 

part of pxrtotice for  the lower aourto 
i 
I 

EQR. CLARE: DO we neeeaearily ham t o  caver %he thfrai 

mattex. I think the firwt mo we ought to cavere 

MTOHEbC: What i a  the, third one? 

MRI Ob4UiVC: The t h i rd  one ae 5 %  mcr l ined up wae .the 

ourmotion of judgmcsntpl by Praud, oollueion, or whatever m 

I 

B~RI OUiEY:  I 40 not think you have t o  do Stia In othez / 

noras, th ia  rnotlon that i s  ueed i a  very largely a mpplement 

or a cJubetitution far  b i l l r  that would 1 % ~  in equity under the 

former prao.tioe, but S t  ie s marst oomrsnient nay and a simple 

thing an4 worthwhiles I w i l l  j ue t  ~ r e s d  fhiea X have tbe 

~ e o t i a n  he PF) now8 

?be  aourt may upon rauoh teme ara, may be jurst relieve a 

party or hi@ legal regreasntative irdm judgarent, osaer, or 

other prooeeding; t a h n  againaf h2m through fxou8, mimrtske, in- 

adv@xtsnoe, miefortune, os exoueeble negxeob, p r o ~ i d % d  the 

I applioatf on mw ma6e witrhin a reasonsbl@ time, an8 in no oasg i 
I 

more than s ix  mohths after soh prooeedfng mra taken, fl  
. 

JAR* M I ~ a ~ L b :  ODhat i s  %hati you are ~saiding frorat 



MR, OWEP: The o i v i l  oode o f  Oalifornias and thie ie 

one under whioh a great many oeeee have, arisen, 

W 3 a  QLAW: mat is %be nunbar of f%? 

ms OLNEY: 47473. 

RgRo WICKERBWAM: Xe that  a rule d r  a seotion o f  the o ~ a e '  

MR. OLNIEP: A eeotion o f  t h e  osdee 

VUOXXRmAAQl5 47 37 

BdRa OLBEY: ~ e o t i o n  473 of the Oalifornir Oode o f  Civi l  

Fxaatf oe* 

MITOHELt: TRat ie by i t s  %em@ limited f o  the a ~ t i o n  

in whioh judgment w&~aa rendered? 

MR* OLNEII: Oh, ycse* 

MR. WTCIHELLI $0 it doe8 not touuh the pwer of another 

oour t  in another suit for equitable prlnaigles  to fake inde- 

pendent aotlonP 

E3d~. OWEX: No, i t  doeo not refer t o  that a t  allo 

BdR, EdITDHELL: It does not deny i t  or grant i t ,  dase it9 

3 t  leave@ i t  open? 

B(R1 UJiMW: It does not  touoh i t .  In fao t ,  I t h i n k i f  

yau leave out the reference t o  the matter o f  cleriocal mietake~ 

and tkinga 00 that srort, 3% goes wi%bout ereyiria; $hat i t  i s  

r i th ln  the pomr o f  the oourtg 

me DOME: A, to the oimm$%srnoerr under which a court 

r i l l  reatrain the snforoement of a judgraenf in equity, the oasc 

are c l t e d  in Dobfe onFederal Frooerdure, pagetlS9. Rwe yea 





! 

2 the ourreotion o f  clerloal error@ and the motion for a new 

1 trial? 
z 
I 

I I QIBR. DOBIE: X do not th lnkre  need t o  go into that phase 
<I 

I 

; of it, mat i a  independent b i l l  in iqufty on the outsias t o  j 
I 

j/ [I r e ~ t n i n  a pla int i f f*  Maybe, ae the Ohairman Bays, ore better 
I: I 

t 

;! onw I 

1 

1 
I BWI MITOmLL: X %bin's; we have done chJkuoh ala we om witw 

I 
r I I  

1' I 

Reporter 

Bo hear any th lqg 

J what we have been able t o  ~rsy hers? 
i j 
$1 
il 
l i  ~JiANX: J WOW be dalightefdo 
;i 
4: 

I%XTCMEI;%: m3.e 10L 
4 

; I 

M R o  OLBRI(: On tha t  Z have done Bitfle mom than call at- 
I 

[ tentZon t o  $he m ~ e n t  ats0ute. re have been earn ~ugp;8~-  1 
$1 
;I I 
!tione that Cha proctsdure aould be paints4 out more than iar done 
1 
gin sither ptatuter a+ rule. L wae not eure nhs$her ire ~houlfl 
ii 

i 
t o  supply an annotstian *~ggie~t ing;  how the prooedws W O U ~ ~  i 

! 
;r; 1 

I thought i t  desirable t o  bring that statement into 1 
f 

$' 1 

Ithe rules but X diB not know whether rta wa@%ed to define jw* 1 8 
!I 1 



how it worketa further than I have done herea 
I 

I MR, DODGE: I euggeet it is not advisable t o  re-enrrot, a 
I 

j part o f  the Btatute,  nhioh you do by the first four l inee ,  but: 

simply s g  that in prooeedings rzuthorieed by the 8tatutut;e the 

procedure ehs l l  be- sra and sro. 10 tha* n ~ t  better? 

B W e  OLARK: f think ~PQ. 

MIIITCIHELL: Year, X 60 not eea any advantage in repeat+ 
C 

i 
ing the word$ o f  %be etatute. 3 

! 
2 

i 
MR. 8UIJDERUHD: There should be no d i f f  exenus between , 

I 

; 

i/ the prooedure for a deolsratory judpent  snd any other kind o f /  
I !  
:I 

I 

judg5men%. i I 
I 

M?a DODOE: Jug$ B B ~  that, then* i 

i 
MR. SUNDKRLQBDI N y  not just esy: "he e w e  procedwe 

I 
4 

;i should be employed where the deoleratory j u l p e n t  is eought 
ii I 

;r MR. OWICARP: Theremight be cclomething nn t b t  in some 
:: 
I[ i 

of tbs other prilntiae~ 

l i W o  C ~ J ~ R K I  I wenti on t o  rrry $hat Orofeelror Borchard 

has given a mernormdun nbioh points out that %hat i s  done in 1 
1 

i 

MR* BUEJDERXIABD: think %h~hat %a v a y  g0ob.d 

~ R I ,  DOWE: Yer,, I e h ~ u l d  %kink: 80, to@& 
I 

I 
Wo MITOPIELL: st, i s '  intersating t o  note that in paregrad 

4 

i a3 that rrtatut~ the oaurtrm reeogniae fhe faat %ha% M oars@ i 
1 



f o r  trial by jury ,  suoh iesuee may be erulmitted t o  the j u r y  

MR. OLNEY: M%y f ask  t o  be exoul~ed? I n i l l  be baok 

th i s  evening. 

MRs MZMHELL: Very wella On RUb MI we slmgly ray that 

$ha proaeedingrr eu-bhorixed by that prooeaure t o  obtain cruoh 

judgment ahoul8 be in aacPsr8anoe with these rules, an8 re, 

e lfrainate the srentenoe beginning %e aourt may give j uaa;mentH 

dom %a tke wm8a @%ba reviewable as suohwQ 

PBRo DOZE& %hat is that elimination again? Beginntng 

d t h  -- 
MRI MITCmLL; Be, wf ll eliminate tbie olause, ?l2x1 oourt 

may give judgment deolsring rights or other legel relationsH, 

and eo on, dawn t o  the word8 #and be reviewable aa a u ~ h " ,  ar 

being merely a repetition o f  the norde of the statuteP 

MRL (3LARR: Do you w a n t  ta  put anything in about Mfpano- 

ing on the oalsndsr? 

llIR* MXTOHEZIL; Do youmean in 101? 

Do you say that i(l ra oomman Btate graa.tioeP 

Mfb mERRY: Yea, h u l d  t h i s n o t  be s p l a a e  to pr~v ide  

for lcaal mI8s in gsrtioulas dietPioteO The oalendar matter 

i r  that glaw t o  provido for the Qirrtri~t ruleer 

MR&R. OLARIC: Would you say that the rule@ o f  dis tr iot  o o w  

nay provide f os advsnoement on the oalenda~ or s h e l l  provide? 



z 
I 

M g  BUWDERhMD: 1 
ii I woult.3 say they ahouLd be advanoed ad 
I 

I 
? 1 

j far as pra~tioable  t o  looal  rules with regard t o  oalendars, 1 
I : 

I : That aoee not helprnea I 

I 

' : 1 

I 1 

-'I SUBDERWPTD: It meaner they w i l l  do the best they ; 
I 1 1 

;I oan unae .er the leaal mfs e, and they wL%2 (give ths pref srenoe i 
I 

i I 
11 

they o m e  I 

i 
$ 5  

I 

4 
$1 I 

MBBR. QLARI[: Then i t  ouglr.(; t o  be that they ehall be ad- 

'1 vi~noea ao far aa they oan bea 
i 

:f 

I 
i! 1 
it MF(o 8UNmRLkIUDc go far sar goarerible under 1ecol rule8 i 
i( 

I 

rsepeolr the W%I@nd@~t&a i 
b I 

: t  
MRQR. WIOgERmM: WilXyau koomglllahanytbing; l i k e  that?! 

:1 1 
! !/ You have 8me eta lutee  that give the rQbt of  preierenoe; fn . : 

t 

ii 
I 

2 I! romo @Caterr %hey say that oertrin caree ahal l  have the right of / 
I 

i/ I I 
jl pseferenoe on %he oalend&r aver o%her oontroverrias of a oer- j 
5 ! 

t a i n  kind. T hatre not got the eurof languslge of the srtatuteC I\ 
I /  i 

I! Xe i t  not a go@& thing t o  put that in? YOU gay the @our% mag.i 
;I 
$ 1  
5 6  

ii make n$le&g sane n i l 1  and ~ume w i l l  no%; but 19 you provide 
il ! 

for priority and then leave the d e t ~ i l s  t o  the dictric t courte / 
J: 
3. 1 
il you have i t  oavere8~ i 
11 I 4 
I1 

MR. 8UBIDmLBIID; I think t 9~ t ~ ~ e r t  

)I 
I 

1 MR. WMfE: Aftss ehese rule8 are adopta8, ar amrt%.tter 1 
I 

o f  feu$ in meet d i e t r i ~ t s  there W i l l  n ~ t  be m y  rules, do you 
rj $1 

fi gt think s ~ ?  
I I 

f 1 
! 

1; 1 
11 ii I 

DODQE; Have theymany loealrukaa inegukty in thSarl 
i! p 
i I 



1 
country? 

1 : Yee, we provide 2n a nwnber o f  cases for, 

100t3+1 ~ , ~ l . a e ~ ~  

BIR. DODOE: Are %ere now many Zooel rule IB in equity? 

W. WIGDB8HW: Pee, 

ti% WXOmR BB; Yea# Every d i ~ t r i o e  oourt; has a book i 

o f  rules, We have in Ben Yerka book o f  rule8 for the dis- 

triot aourt, and they have over in the Eastern r)igtrioti 8 book 

of rule~r* They have in Penneylvsniao 

POWE: Of courea Wloee are law rulee, but have you 

g o t  equlty rtLkiies3 I do not  think wehave in Masswhuaette. 

&me IjrIGaR@EfAMt They have looel rules regaxding %he 
I 

d i ~ p a t o h  of bulrineacr in t h o ~ e  oourtrr, quite a nwnber of than. 

I n o t ,  and I think in a good many oalree ae re hkve gone along ; 

L 

here we have said tha t  the matter ougbC t o  bs dealt w i t h  by fhei 

dietr iot  sourt and we have l@98  t b C e  'Phen %here are a nmbek 
i 

of oasrefs where we fra~rt not interf ere4 w93h them at a l E a  ! 
i 
I 

AbRe GLARE: VTbt i e  the f inal  judgment about the oar'LenBa~f 
f 

: I 8ove that @*me sxprerrsfon be inserted 
i 

that ntle t o  indicate that prooeeding~r for deolabratory j uaglnstntb 
& 

shall have pref erenca on the oalenQasl I do not m e a  prefer- / 
I 

enoe over anything sX1?18, but prefesenocl over the osdinary cseele) 
it 
$' . q 
2' 

I M!R+ MITOEELli: Wuulel that be the suggeetion, then, that 
ir I ii 'r 
La f ,  



*I 

:i we gas8 over 102 and go t o  lOat 
I 

JUWMENT FOR DEFIOIENDY IN FOWULOSUmB, EN, 

BW, 10a i e  the o ld  equity  I do not t h i n k !  i 

i II 
i: i t  is very nmer~8wyr I put it in ~ Q S  becaurse it had been 1 i 
;I I 

the equity prao.aotioso !! 
1 

11 
.&@to %XQgERBHAdB: Vell, we Renave a whole l o t  of sfstuhee 

I 
now in the different $%ate@, an& the sltatutes of United I 

1 
sltates that interfere with the entry of the defioienoy judg- / 

t 

men% and regulatfng the oaeep when you oen enter it. You I I 
1 

have t o  find that the prioe bit% for the property warr a fair 
! 3 

1 prioe, and eo on, and BU on; you know w h a t  a l l  those provi- 
i 

I think that a general provieion of this kina 1 
I 
i 

n f l l  W e  t o  oontafn some reicerenoe, in the abeenae of eome 
i 1 

statutory l imitation on it -- fn almost every Btate they have 1 
i 

emoted  oms kind o f  a law pGrovi8ing Blgai~inst the entry  o f  a 
I 

i 1 
I 

deffoienoy ju8gasnt for mortgege ioreo~ctsure Iip'kle~e an8 t o  the/ 1 

extant that it @hall be founa that the property was s o l d  Pox a1 
5 

$\ 
Setr prioe, and eo on, and eo One 

1 

: 
d i 
j( 1 

i 1 
DOBXE: 31 $b,kink there bas been a l o t  of that in 

I 
i 

I t  
fl $2 Plo-~fdaa  I 
ii I 
1 WIGmRmU: There ha8 been a l o t  of a l l  aver the/ I 

I /  IYW. MITCHELL: Is the effect of %hi$ rmle Lo supereeas I 
t h e  ex is t ing  e ta lu te  granting 6, aort of moxtbtorim and providl k p 

I 
I 
1 
1 



t h l b t  the d e f f ~ i e n ~ y  judgment be rendered emept crs the oourt 

 find^ %here difference batween the debt and the mwal 

value of the property bought in by the mortgagee3 

MR. DOBIE: InVirg in i s ,  i f  youmean by foreclosure 09 

the mortgage, i t  i s a  muoh deader. .than 'che dodo. R e  do not have 

the mortgage; t ~ o  have the deed o f  truet, olrhioh gerrnite the 

truatee t o  ee l1  aibthout any Wtlon at all, I have not heard 

o f  the rnortgctgc fn Virginia for years and yeare, X understan 

that FLoridat w i l l  not permi* tho deed o f  %met, and the suit 

there i e r  an equity  s u i t  for whioh they have s d i s t i n o t  proae8- 

ure in equityo I undefstana -- this, is purely from heereay 

alld I am eorry Wdr. L o i t i n  has gone -- they have had a terrii io 

ernaunt of troubls there and the oourts have been unwilling $0 

give the 4 e i i o i e n ~ y  judgment i n  some qase whexe the ntaa &( a 

boom prf ae for the land, ool leoted half o f  t h e  purohass price, 

nhioh mmrs muoh more than the land was really worth, and 'Rhon 

the, land m e  @old under the foreobeure grooeeding it me tar- 

r ib ly  d i f f i o u l t  t o  get m y  o f  the defioitsnoy judeyment~. 

MR. DOWE: Ie there n o t  a lot o f  eubrstantive U n m i x e d  

up in thia, r u l e  where i t  i s  a provieion that; one party ehaLl 

pay over money t o  another? What right have we g o t  t o  make r 

rula, t o  say that the true2eea should pay money t o  the bencsf fo- 

taryo 

;MR1 DONWORTH: Is there no t  an equi ty  rule on thirr eubjeot 

MR. OHErnT:: misl %€it if, 



MRo M)BIE; I think&&, Podge@s point ie right as to 

whether we Reare t r y i n g  t o  lay down rules on eubstcmtive law. 

MR. DODGE4 L o o k a t  that last gsrnhenoec 

MRI CHERRY: But no more than the o o u r t  hee laatdo 

MRI CLARK: 'fhira rule ie mbrtsnt'fallg a reena@tment of 

Rule 92 with the addition of. the word# %enforaement of other 

Xf end' e 

HXOXCl@WHABI: If you put in that male gc~u ril l  have t c  

qualify it by refersnoe t o  any etatute  of the Otate,  m y  ap- 

p l ioable  ~ S s t u t e ,  nhioh a f f e a t s  t& d e P i ~ i ~ n o y ,  and ray that 

unleee the statute of tho Btate where the property is aitusted 

@hall prwide 8ifferenlily, and 80 on, and so one 

B ~ R I  CLARg; me rule rao promulgated in April, 1864, and 

i t  mer not oh-gedr ilt ma intenbed t o  obviate the neoessity 

for a eegarate aotion f a r  defioienop judgnteati Omaha Hotel 

Oanpemy, 170 U. Br  378o X t  s@@med tome i t  wae proasdure we11 

oovered by a l l  our pravieione. 

.MR. WWZ: I mbve that i t  be ~ltrlmken ou%* 

MRBR. DOWWOATII: In the State of W9'aehington rs have one of 

the recant statute8 nrhioh the Ohsirman refened to, That wae 

one which pratr1de;rr when progerBy i r r  ~ 0 x 4  the plaintfff  m e t  

$%I&$ I t  up aerfain oimm~tsnoee $0 a $ha% the oaur% 

that;, Qu r S a t e  ouurt Bas held i t  unoans$itutional se t o  

etxisting martgF*g;es and, so, rcef@rencts %a thoere hltate rtatu$es 
1 





I I 
$ 1  t 

:!eubetantivs r igh ts*  It mekes no sttempt t o o o n i e r  upon the 
1 

I 

i ;/ I pla int i f f  in a foreololaure cluit eubetantive rights not already i 
I 

i 
' I: paeeseared by hime It merely proviaes a new remay f o r  eub- 
i l  

jl etantive right@+ It merely provide8 that you oan gat the 

I 
E 

W ~ I  BQITODLh: Nan we have them united and re are not in 
I 

that d i f i i o u l t y ,  so 0ea sttrike the rule ouls. 1 
I 

MRo M3@1E: I think that i s  t;hs best thing t o  do* I 
I 1 
I 

ABR. WNlQRm: X think whet has been earid here is true, 1 

but the queetion $8 whether by leaving out a rule ss o l d  se 
I 

thle  we give s bsla is l  for  cpn arglmet that 'ire are dcspsrtfng fxomj 
I 

%be 034 idea, 1 
i 

: I rsugge8t thst  we ao% ttentatlvely on i t ,  / j 
I 

eubjeot t o  further study, beoauee that i e  hardly a question we 
I 
1 

M R o  CLARE[: Th ie  i s  the only time X think i t  would be irn-/ 

p o r t a t :  Xf we ~estrike i t  out  the defioienoy judgment oc~13.e for I 
i 

a jury trial - 1 
i r 

8UEIDERWD: Thle mu16 not settle, the queetion, rub1 

0 %  flQ mJ@a 
I f 
1 

a(R. WTOHELLI I t  rouU aaof be j u r y  tr ial  as a matter of I 
r ight  beorwe hers i a  s rule o f  o o w t  whi~h s&ya you om get  a 1 
def io ienoy w l t k ~ u t  s trial. 1 

I 
I DDBXE: l+hat i a m y  opinion. ,When the oourtrrhevs 1 .  
I 

Laken oogniaenoe o f  ra equitable, thing you oan g l ~  ahead and do 1 
I 
i 



# 

o~mpletc j u e t f c e  between the partieso 

MR. DLARK: T h a t  is my oono'lueion, but my queetion irs, 

wIU Borne juQe be u p e t  sbout our having etrioken f t  out? 

MR, WBWORTR: Beoause of the unPon of l a w  and equity, 

X muld l i k e  t o  W e  it etrioken out only tentatively beoauas 

%be dletino tlon ftetneen &an and equity i s  muob more ~baerved  

than we have given oonlsidsrretiun t o  hereo my, s plaintiff  

bring8 an ao-bi@n m an insursnos polioy; the, o o u r t  w i l l  go on 

lrrt without 8 jury 

t~ial on the prlnoiplrs jurrt annoweb  begauro, although tn 

~sme4fer are oorabined, I think Chere care iaeuer in whshich they 

would be tried by jury. 

&Re W I O K E R a U :  It may asfeguard the rule  by arae pr+ 

vitrion -- I em not  eum, but it seeme Oo me i P ,  hae got t o  be 

more o w e  fully studiedo 

BBR. DOIYWOBTH: B(y t h o w t  Would be %a etrike it out after 

%he f i r e t  eentenoe in defsmnoe t o  %be thought sug@arted by lllr 

Dodge, as entirely unnaQessary, leaving out  all thfr about the 

tmmbe@s, and so fex%h. 

MR. DOBIEI g think +hat %a omere8 by our rulss, 

MRo DOMIIORTH: 811 right* 

RIRo MITOHELL: Any acttion taken i r  tentstfvs anymy, and 

i f  anybody iyoanes bsrck ati $kt@ next meeting ni%h m y  viswe ae t o  

%he neee~e l fy  for Rule lOl3 there w i l l  be no objeotion t o  re- 

oonolidering ito 



e 
Aon, we have reaolfadour ordinary adjournment time ~ l e s e  1 I I 

you want t o  go on u n t i l  s ix  o'alooke I 
I 

i 
WMR. OLARI[: I might esy on the next one, unless somebody 

I 
t 

oan do bettez, I do not know -- I 

1 
RWI UTOHELL: The next what? ' 

I 
I 
; 

BWI (IWREE: Tbs next rule, 
i 

j 

MilcW, BdITGBELL: ma questian i s  nhefher we rill  take up 
1 

anything muze or adjourn nono 1 
i 
t 

MIBR. OLARK: I jut nantpd $0 e(lg whether 103 i a  e f o i q g  
I 

to grovcke any d i s ~ ~ l p i o n r  I think ns better not g e t  i n t o  1 
2 

104 beoauee that w i l l  provaks 4isoucreion. 
I 
I 
2 
I 

i 
I 

M 3 s  EdITOHIELL: There i r r  a gomi Aeial that r i l l  be said j 

an8 it w t 2 1  Lake t e n  or P i f  $ a m  minu.t;as, 

)IW1 WIDKGRSRAM: I move thirt we aajowno Be w i l l  g e t  

through with the rsrrt o f  these before f i v e   clock tomorrowc 

1IIRa C ~ R E I :  I should think sloJ but we con t e l l  better at 

ten a@olock tonight. The moat important left are frm 304 

on for about ftvtve seetlons, and i f  m geti pas@ thtst vie n l l l  

then heas, oleex ~aili~ge I 

I 
IXXJ@ORm: I rill egk t u  be exausedr I want f o  regeeb 

the raargrr of htr. lisftin, mi3tingt thep@hookingH1 I have i I $ 

not been shooked by ay%b,hing hem. X think i t  hs~s been e 
I 

I 
i 

vezy ~ a t i s f a e t o r y  meeting itt every way. !!%as axohmge of I 

I 
oienra and the ~ r n x t ( 4 a y  a t  a l l  time8 has hpreesred me wonder- 1 

i 
f u l l y *  

f 

It hae been o ogxy plearing me@ ting; t o  me ma I hops / 
I 



we shal l  have a reasonable number more suoh meetings before 
' 

we f in%&e 

MR. WICKERmAM: X move we &adjourn now until 8:00 o'olockb 

: X ~sraoond that matfano 

(me question was gut on8 tZle rnoOibn prevailed 

without di@sent.) 

Fhassugon, at 5:30 oroloalt p a . ,  the meeting 

saj ourned un tl l 8: 00 o Weak p.m., thie  evening* ) 
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Ex 

I 

1 RULE 103. C QSTS a 

h e  We are downnow to Rule 103, costs.  I am 
t 

'! wondering whether we need to say anything about that, ar just 
'I 

! 
I 1st f.t ~tr)ada Urn the b'b8tt%t€3* 

1 
d 
l 1 Mr. Sunde~land, f s  this within our j w i a d i a t i o n ?  

I 
r 

it waa in t h e  twi-light zone. 
1 1  

j Mr. Wiokersham. Xt sheds a ray o f  light if some o f  the 
i 

1 l i t i g a n t s  -- j I 

$ 1  Mra Sunderland. If we use costs  f o r  sooial purposes, 
1 
/ ao t o  speak, t o  ponelize lawyers or parties for not  do lng  whak 
' 1 

I I 

/ they should,  t h a t  would aeem to be proaedurej but t o  put it in 
1 
I 8, a matter outside of' the running of the meahaniacm I 

/ though it i a  not p ~ a o e d u r e ~  
*i 

i/ Mr. Mitohell. I think it is a aerioue question. We 
' ) 

/ certainly do not want t o  ohange the amounts, or the o m d i t f o n s  
1 

:I 
/ d e r  which they ahould be Zmpocred. So why not drop it? 

I 

'I 
ii Mr. Dod gee The diff iouley is that the Federal ru le  
! j 

%:makes differsnt provisione for o o s t a  in l a w  and in equitg. 
1 

>I 
I P  we ape aoneol3dat;ing the two, have re not  got to say some- 

/ /  
4 thing about i t 4  
I /  

I 
I Mr. Mitohell. - I imaginq we have. 
d 

Mr. DoBge, I think ~ o b i e  on Federal 



i 
! tmt, the rule h e  a great deal to do with it.. He aays: I I 

I 
i 1 : - - 

--i-- . - nOosts i n  s u l t a  -e4ulQy in t he  Ferlernl court rest very ! I 

I 

1 
l argely,  subjeot to the p ~ o v i s i o n a  of the equity rule$, in the 1 

I - I I 
I 

I 

' ~ound 6% sore%ion of Che court ." i 
That we have left, and ha@e rea l ly  bsought the fixed 

! 

I requi~ementa af the s ta tu te  as t o  law asses in to  harmony with 
i I 

i the equity. - I 
I 

$1 I 
1 

Mr. Dubie. I bel ieve  that  is about as m h  as you aan 
i I 

:! 
i 1 provide. Z do  no t  think me ought: to go beyond thia .  
i 

li 

i 
Mr.Clark. Nr. Pagne wrote in, or somebody -- X have 

I 
1 lorgotten now who i t wae -- an6 wanted a l o t  done, and 1 

I 1/ 
suggested his ar t io le .  We reed his  ~ r t i o l e ,  and we d i d  not ! 

i 
I I / g e t  muah beyond this. ! 

2 ! i 

i Mr. Sunderland* Longsdarf, the author of the Federal 1 ! 

Ogolepedia, wrote t o  me, as I suppose be d i d  to the rest of 
;I 

you, sbout ousts.  He thought that ought t o  be strsightsned I 
i I 

i :I 
i out. I do not Bee how we oan do it. i 

i 

Mr. Wiakercrham. How oan we atrai@en 1% out? The 

/ ~rrtatute, 'oovera it. 

1 Mr. 3 u n d ~ ~ l a n d .  I th ink  %hat is a l eg is lat ive  matter. I 

Clark. IC l a  t w i l i g h t ,  anpay. 

!I Edrr Mit~hellr Zt may not be ae t o  equitable cauaepl* 
11 

I !i the equity rule8 aovered it before. 1 
1 I 

M p r  Olarkr Moz the equity rules d i d  not. 

Mr. Mitohell. X thought Mrr Dodge said they d i d .  



Mrr Cherry. He was quoting from Dob3.e on Federal  

&QO 8d.ta9?6 I 

I 
t 

I 
(Laughter+ ) I 

! 

1 Mr. Wfckershala. What does the author have to say about ; 

i;. -.I Dobiec I do no t  think there are very elaborate 

provisions in there. I thlnk they a r e  largely in the clis- 1 
t 

a 
oretion o f  the court. I think this rule is agnise/one you I 

oan adog%;= 

Mre Dodger T b r e  are c e r t a i n  provisions in the equity 1 

mLea for  paymnt; of o u s t s  under cer ta in  ai~oumatancee. I I 
i My& Wiokmi~8h~m. After all, p r a o t f o a l l y  a l l  this ~ u l e  i 

gags i e  t ha t  if you are entit led t o  aoats,  you g a t  them. Ta 1 I 

not  C h a t  &box& a l l ?  I 
1 

M m  Clarkr About Che only thing %a something abon,ut i 
i 
1 I 

i 

taxing ootrtsr. For inatanoe, under Rule 40 on nominal parties,\ 
1 

whioh l a  one we l e f t  out, if t he  p l a i n t i f f  a h a l l  require, him t b  I 

I 
appear, he ~ h ! ~ l l  bet entlltled to the c o s t s  of a l l  proaeedinga 1 

I 
aga ins t  him. T do not think there ir any direat, provision. 1 

FdrY X%tohellr There $8  a proviarion, f o r  inatsnce, i 
1 

I 
w h i c h  says that  if you are vaoating a decree on motion, the 

I 

1 
I 

I 
m o t i o n s b l l n o t b e g r a n t e d e x o e p t  OhedefeMant eha l lpay  1 

a l l  the o o s t a  of' the pSalntif'f ng t o  tha t  time, or suoh i 
par t  ae may be, deemed reasonable. Thsrs ie a tnkole l i s t  of ' 1 

I I 



/ them Were -- f u l l  aomplianae w i t h  deoree before discharge of 
I 

attaobmont~ a o s t s  UP pla in t2  ff to be paid before the couPt 

w i l l  s e t  aeide a deoree; pro oonfesso; t e ~ m s  as to c o s t a ;  
I 

1 further statement of g%ea&lng require,d; ertenographer 9s fees  

! 
to be taxed rre aoeta; question of aompetencly of dapoaition I 
t o  be aealt  with by oourt; provisions as to aosts on aon- 

i 
i 
i tinuancoat reference to msster; ~xoeptions  t o  raasterta 
I 

~ e p o r t .  

Those are not; statutory. These rules take t h e  place of 

the e q ~ ~ i t g  pules. If we any nothing, we leave only the 

statutes ~tslatlning t o  oommon l a w  aaeea, with an absence of 

an$th%ng on casea of equitable qognieanoe, 

ti&.. Dodge. bpparently, we have given the o o ~ w t  8iaare- 

t i o n  to disallow aoets  in an act ion at law where I s ~ ~ p p o s e d  

the oosta  were fixed by statute. 
A - 

Sunderland, You re re^ to the l a s t  clause? 

I 

i i 
I Mrr Sunderland. I do n o t  believe tha t  aaa tntended t o  
1 

' I  4 mean just that. You d id  not  inCen4 t o  oonfer disoretion an 
I! .I the  oourt, d i d  you? (Addressing Clark.) 
l1 
;t 
I \  Mr. Dobie. I have some cases here where they d3.B tax 
I/ 

:i 
, I  them on the plaintiff: 
'I 
ii *When he 3,s defeated on the main Sssnes, but win8 0s 1 
I I  

'i ;I aome t r i v i a l  iaaruei when he is guilty of sum@ misconduct o r  
J 

;/ laahea; when hiti crla%m appears t o  be excessive, or of 
* I  
.I 
:i $1 questionable equity; or when he greatly snhanoss the ousts, 



by i n t ~ o d p b  ing i r re l ev~nt  csvideno e , or - by slmilar oonduo t . " 
I 

Mr.-Dodge. Costs in equity haoe.~lrray~l been in the dig-  i 

aretion of the dourt exaept where speoifioally covered by 
I 1 
$ 

1 
rules, Z t h ink  1 

Mr, SunderlanB. The last  olauee looka l i k e  conferring 1 
I 

I 
i I 
'i a di soretionarg power upon the oburto 

I I 
I I 

Mr. Dodge. Xn actions at l a w .  i 
2 
1 I 

! 
M y r  Suaderland. (To Mr. Clark:) Is t ha t  w h a t  you meant? I 

Bflp. Clark. Do you not Chink that is a good fdea? I 
I 

MF* Sunderland. I thought . w h a t  i t  rneant was, unless 

1 

the oourt, when authorized to do so, shal l ,  in i t a  disofetion, ; 
I 
I 

i urBer sthe mia I 

I 

I: MPI Ddge ,  You see, %his is inoongistent r i ththa  last 
1 

2 

atatute,  quoted on the previous page 

Nlr* Mitohell. Costa in aotione, at law, unleas you get 

ineb masters an6 exawtne~s and on aisoovery a M  one thf ig  a M  

another, are smll and - f i x a d ,  and ought t o  be. There ought 

not to be any power on the p a r t  of the oourt ae t o  not order.. 

ing osdinary costs.  They do not amaunt t o  anything -- $20 for 
the dooket f e e ,  tho marshal's Peea, and witness Peesr They 

are a l l  fixed by law and handled apr B mat%er of routine. In I 
i 

law acltiona, mastera in disoovery oaeee ape paid substantial 1 1 
i 

f ee/a. They have the power to rule on e videnoe. I think . / 1 
l i k e l y  the omr t  ought to have diearetion about loading those i I 

Mr. ]Dodge, 11Fhy not provide tbt Ooets, except whwe 



i flxed by s tatute ,  shal l  be i n  the dliscretfon of the oour tz  

'%pa M i t ~ h e l l r  That is f . n e .  In t ha t  sag  you hit the 
I 

i whole thfng. Is n o t  t h e  i%? 
I 

I i 
I Mr. M$,tohell, I d o  no t  see how you could say anything 
I I 
I 1 

1 in two pages t h a t  would oovor it any bett;er than t h a t &  
! 

1 

I i 
'1 Mr. Clarkr I do not, ei ther .  
i 

i 
i 

t 
f 

i 
M F ~  Wiokersham* Hajor Tolmn just hands me t h  case of i 

1 

! Barber Asphalt Campany v. Standard O i l  ~ o m ~ a n g  (275 U e S r r  I 

? 

1 , I  
I MP* T o b a n *  FOP t h o  t h l r d  t$mee 

1 
1 

1 'I 
2-&& 
5 -- s%>*. I 

MY *Wicker sham. That has t h e  moat oomfortable swgeat Tor 
<?&y --. 1 "As the rule plaaea the duty of 'oondensing and narrat ing 

1 

I 1 I 

i 
1 / the evidence primari ly on the appellant,  and most of the  
I 

t 

i I 

j proceedings s2noe the appeal have been a t t r ibutable  to the 
I 

' t  
[ ' t  
; 

/ f a i lu re  to disoharge that duty, the appellant ~ l h o ~ ~ l i i  be 

f ./ required, as one of the terms of the remisalon, to pay i n t o  
I 1 

i 
7 ! %he Court of Appeals f l v e  thousand d o l l a r s  f o r  the benefft of 
I ! 

1 

1 

1 E 
I 1 j the appellee by way of reimbursing it for aounself  eee and 
i 
I 

i 
I 

expenses incurred in securing the e&imination o f  the irregulaz 
1 

i -; and objeot ionable statement of the evidence3 and a130 %o pay, 
&93>, ,{ 

I I g+#$ 
as  one of rruoh tema, Chs c o s t a  in t h i a  Oourt and those 2n 

j 
' 1 

2; 

I / the ~ o u ~ k  o f  Appeals up to t he  tlme our mandate raachea t h a t  
I 

I i  

* r 
:j court," 

4 . j  
I I 

I I 
I T h a t  wou3d look as though, i n  equity oases at least, 

:: I 

:i , 
8 i j 

.i the amo~ml; of the dolsts was in the discretion of the cowt. 
i I <I 



"1% kas beaome the precltiolal uaage o f  the Federal courts 

expreaa proviaion by Gongreas, or when no general rmle of 

oourt: exis t a  on the subjeot. + But Ckmgrees-t onal enaotwnts 

prevai l ,  and so Stclt;e laws allowing extra f e e s  t o  sxperi; 

nitnerrcrss do nof govemr The loner oourts mag fix casts  by 

x)p11@ew 

FUlr. Wi8icskeraham. Are any o6mmon-law aaaes cited? 

Wrr Clark* Williarna v. Sawyer Brothara, 51 F ~ B e r a l  (28), 

1004, 81 A&,R* 1527. 

@ ~ n  addition Ca Che foregoing, asrtain F e d e ~ a l  statutes 

should be o o n s ~ ~ l t e d  on a o s t s  and attorney Peea." 

( L 8 ~ g h t ~ ~ r  ) 

Wr, Dobie, There, are qutLte a number of' those. I have 

those $la hara,  

ala~k* What %a the oase of W A l l i a r r n s  v. Sawyer 

BPQ the r~ ? 

Bra Dobias JT do n o t  remsxa'&es?* I 6s no t  thlnk E c9teB 

more than about 18,000 aaaea, and there are  two or three of 

them I have forgotten. ( W ~ g h t e ~ r )  I am afraid Chat is one 

Mr. Blark* How about "the lower auurCar may f i x  coat8  

by rulrsQ? 



t 

I RP. Dob3+ec I th tnk  they o o u l i l  do that oleer lg  Ff t he r e  1 1 -C 

1 -  - 
I is no Federal ~ l tatute  or anything in the equity rules agains t  
j 1 

! it. I th ink  the pobtnt brought up ie whether you oan go I 
I 

I i 

I 

/ beyond this, or do we have to watch all the way %bough here, 1 
! 
I 
j and remember that t h i a  stuff appliea both to equity and to 
i 
1 

I I law! Ia it no t  true in l a w  aaees -- you gentlemen know that E 

1 I 

I 

I 

/ better than I do -I generally, all over the country, that 
i 

I 

1 
i usually the costs  abide the result? 
i 

I mean, there is no t  nearly the f lexl lbi l i ty  i 
I 

' L  

/ in law that  tihere 38 in equity. 
i 
i MY+ Mitchell@ There are oertain terms that  oan be 11 
i 

impus ed 
1 in the granting by the  oour t  of a disoretiomry 
i 

! n~otionr '~ha'e i a  not ftxecl by statute. Be can refuse, for 
j 

I 
i ins tanoe, t o  allow the plaint i f f  o nonauit during the oourse ; 

I i 
of the t r i a l  without gre judioe unless hs will pay the  

j 
I 
i I 

i 

daf endant $50 or #100, or something like t h e .  1 
i 
I 

i 

I 
i 
f 

I Mr .Dodge. A very frequent illuat~ation i t l  M&B r e one of / 
' I 

the parties  want8 a aantinuanoe, and has t o  pay the aosts of 1 
I 

I 
1 .  

I 

I 
I the other fellow* 
I 
i I ! 

1 I Mr. Hitohell* He has to pay all hls witness Pees up i 
i 
I 

i 
1 

i t o  date. i 
i 
I aharqr? &at sort 02. thing, I suppose, would not 
; 
I 

be attempted t o  be aoverad; would it -- the t ~ m s  of an 
i 

i 
I 

I 
t 

! a ~ d e r ?  
j 

! 
I 

I I 
: 
I 



1 i 

I-=-. 6 ' s  I z!q.I f 9 1 I 
5 

I 

-Sb 1 

I 
m e  Mft$;~%be9_1+ t ought fa3 be cKweped by fa ~povision i 

t ha t  motion$ of that kind should be granted on terme and 1 
1 1 

j condit ions in the disore t ion  o f  tha oour t .  1 

I 

I 
i Mr. Dobie. I suppose this provieion about his reooverl~g 
I j 

less than 6500 wae put in there to keep him from t r y i n g  do I 
I 

I I 
1 i "fudgee on the juriediotional =oWItr 1 
i 

t 
; Mr. Olney. I should think if the jurisclietionof the j 
I i 

't 
1 oourt depended upon a certain m o u n t  -- a jurisdictional I 

' ! 
1 &mount -* if he reoovered anything l e s s  than %hat, the I 

I 

' / I i 

p la in t i f f  ou&t to p q  his awn -ooskaa i 1 

I I I 

I 
I H F ~ P ~  Dobit). Well. they had thia rtatute,  You saw that  

I I I 

/ over there; Bid  you not ,  Judge? t 
I 1 
i 

WIT* Cherry. Is i t  not another thing f o r  the d i s t r i o t  i I 

I 
i courtrm t o  do? How about adding Mr. Dodgefa suggestion as a I 
I 

proviso? He aaya the  statute a l ~ e a d y  covers itQ I 
' I  &. Dadgel Wshsveput;in~omerequimraents already I i 

i 1 f o r  the payment of' aosta  in oertain oasea. 1 
1 

I f 
t 
i Mr. Cherry. Y e e ~  but, enibjeat to t ha t ,  leave i t t o  t h a j  

i 
/ diatriot aourta. I th ink the re  rilL be d i a t r i o t e  in orhfoh 

i 4 ? I  
1 

i they w i l l  want t o  approximate s bcal praak%o@ in the ~ t a t e f  

( C O U F ' ~ ~ ~  
I 

1 
I 

i Mr. Dodge. "Excerpt *ere provided by lrrtatuts or them 1 ,  % 

5 
ru~esl* i 

I/ 

, i 
MF* Oherry. Yes* 

Mr. Mftchellg "Federal rtatute." 



*?-$ * d  
Ltb -sCpr ) 

- 4 1  
- Edr. 0lnegr; Mpr Dobie says that  t h a t  seotlon of  the 

-- r 
-. 

_Federal Code, f ixing $6500, was adopted at a Lime when t ha t  

was the measure of j~nd.adiot ion.  

BBp. Dobie. That was the jurisdiotional amount, not 

$S~,QUU, at that 'time* 

Obey* The rule f a  q M t e  common that *ere the 

jur iskl lot ion depends upon the amount, if the  p la in t i f f  f a i l s  

t;s reoover %n Lha6 amount OP more he b e a ~ ~  his  awn costs,, 

For example, y o u  o m  bring s u i t  in the Superior Court 

California f o r  any sum over $5001 That used t o  be the law. 

It i s  not now, but that used t o  be the rule, where otht;herris.tl 

you brought it i n  the j u s t l o e t s  oourtr Now, if you b r o ~ q h t  

a su i t  for $300 or more, and you reoovered only #250, the 

p la int i f f  bore the oos ts  of the s u i t .  The crourt; was not 

ousted of j u r iad ic t iun ,  but the plaint iPf  bore the a o a t s  of 

%he SIX%%* 

H r o  Clark* What is %he matter with Mr. Mitohelll~ 

suggest %on9 

M n  Mitchell. What was i t? (~aughte r . )  

Mr. ~od~s$ i%ad a suggmtion. 

Nre Clark* I guess it was M P ~  Dodget  

"Except; ah@ e r e q d ~ e d  by Federal eta tu tes ,  c o a t s  shall. 

be in the d i sore t ion  of l;he oaurt." 

Mr. Dodge. "UP these rulee.' 

Mr, Clark. Yesf 



i 
c r  -C 

' i  I S  

I should sag "f %xed UP regulatedn, beoauss in some oases they' 
t 

1 regulate the right without flxZng the amount. 
t 
! 
I 

What i s  your pleasure about that? Do you n o t  think 
l i  

$ that oovsra it? 
I ?  I 

t 1: Mr. Clark. I seoond HFL~. Dodge's motion. 
j/ 

Ellr,Dobfe. 32% i e  all ri@ with me. I 

Edr. Mitohell. The proposal %a $0 provide that except % 

acl f ixed or regulated by a o t  of Congrearr or theae mles, 

the ooats  ahall  be in the d i s a r e t i o n  of %he coust. 
I 

(lo dlsslent was expressed. ) 4 

I 

I 

RULE 104r?: FINDINGS BY 9533 COURT* 

Hpe hsitohell. We pass on to Rule la, 

Mr. Olney. Mag I ask the Reporter w h y  he ahanged the 

/ j 
I1 rule of Federal prooedme, the equity pule, whioh required 

i I : ji 
$ 1  

4 findings of f a o t  upon aonoluslons of law in ~ l l c a s e s ?  You ! 
il I I 

I 
~ e q u i r e  them only in oaees involving a oonstitutional ;I !I i 

1 
1 question, or the c o n a t i t u t i o n a l i t $  of a State or Federa l  \ 

il I 
4' 
I! s t a t u t e .  

I I 

I/ i I 

11 H F ~  Clerkc Yerr. Of oourse the eqnity rule8 speo i f i sd  
;! 
1 :/ gartioularly the ruit;a t o  be heard before three judges3 an8 I 

I 

thought it o lea r  $ha% t;hs aourt; was f a i ~ l y  likely t o  ins i s t  11 
) upon findings on questions o f  aonstitutionaU$y and those 
11 

sufficiently important whsre Iinttings shouX4 be hati. I! 
/j 
il 



seem to me unfortunate to require finding8 in 

No f ind ing  is r e a l l y  neoesaary in a case o f  tha t  kind, 

Therefore i t  seeaed t o  me a J f t t l a  di f f i cu l t  to require findin$s 

in a l l  naaes -- a little waste of t i m e ,  and rea l ly  a hardship 
i 

on t h e  j d g e  to do it. 

Was it desirable, then, t o  d i f f  srentLate, to make a line 1 I l 

of difTerenoe between equity and isr caeeal I f e l t   doubtful^/ I 

and, as you have seen, I have t r i e d  to avoid m&lr%ng diatina- 
I 

t;ions turn on %&ti, I thfnk that i a  one way of perpetuating 4 
I 

distinotion. If you have anoLher form of division tha t  is 

just as good, X should prefer t o  use i%; and I wondered if, 11 

general, giving the oour t  some lee-room, with a ri@t in the 

parties t o  bring up %he point3 rea not a better way to do it 

Mr. Olney. You ar e ohangbg the present @quit y rule, 

Wioh is not limited by any means to suits batfore thras 
I 

judge8 + 1 
i 

wr Czapk. mmt i s  %me. We have pourer t o  do that;  have 1 
I 

we no% t 

Myr Olne~.  I may say here that the~retioally~ of 

caurae, Wmrre i s  nothing m h  better than t;he judge making 
i [ 

oareful Pindinge of faot aovering the oarre, so that  the oaee 

I 
as he eees i t  an the farote ie right therei Then he, in the 

I I 
I 

f i r s t  place, applies the lev to those feata,  and then the 

appellate o o w t  a m  do ilkewlae if hls  cunalualanr in r e g a ~ d  1 
I 
t I 



i 
j 

9 4 T--- 

I 

~ 4 4 ,  '-3 x S i 
! 
I 

13 I 
? 

I 

, That vcl~ and s t i l l  is the system in CaliFornia. It 

doea not work nearly as  w e l l  as the theory of t h e  t hing woulcf 

seem t o  require, and it r ea l ly  results in th is  i n  practice: 

The aourt make8 up i t s  mind how it is going to deofde-the 

case, annornoes that to the o o u n ~ e l ~  and then t;eLls the 
I 

i 

i 

grcsvai l lngaounseltodrawthef indinga,  and t h o s e f i n d i n g a  i I 

? I] are dram so as eo eustaln t h a t  judgment, and largely  d r a m  
I :I I 

? z  regardless of ref erenco to anything else* I 
[I 1 

i 

It has ree~ l l t ed  also in this: s e r e  l a  the more un- II I 

!i I 

!I 
fortunate s i d e  of it. It has resulted in a good many ~ o r n r s a l s  

I 1: 

li because of a fai lure Co find on acme f a c t  that  the o o u r t  i 

1 
1; 1 

i 
i! I $  deemed was important, was sn ultimat s fact. Here %a pr Jude;- ; 

I ! 
[jment;, we H i l l  say, for the pla in t i f f ,  and they wm18 f i n d  sums i 

7 

1 

j il 
i l  $I grarticular f a c t  that  wala essential  lor his reaovary whiah had / ! 
ii 

b e e n  overlooked, olthor by the judge ar by the oo~mse l  on the ! 1 
I! 

1 t 
z20ther s9de in drafting the ifndinge. Baak the, ease goes for 

I /I ~ a t r f  alp 5 \ ! j 1 

Altho~qgh I aa ~acuatomed to the o t h e ~  thtng -- t o  the 1 i! i 

j j i 
ii 
1 ;  i 
jj requirenent of speo i f  l o  f indings,  and if it could be dona, in i I! 1 
/1 
:.the theory of the l a w  it would be s splendid thlng -- I as  I 

i 
1 I [ i j 
knot at a l l  oertain but thet thfs ohange is, after  a l l ,  2x1 the \ 

- 11 
long run, in the in teres t  o f  the administrution of j u s t i ~ a p  1 

[ 

ii Bbr. Yitohell. It is a great r e l i e f  t o  an appel late  
1 
1 

'I I 
!! I 

llcourt / /  t o  h v e  a f i n d b g  made. 
\! 
!I I! 

Mrr Olneg. It i a  a great help to an appellate court, 
il 
I! 



and soma times a dis t inat  embarraaatment . 
t - 

I oan go back t o  my o m  sxperlencla, on the bernoh. I 

~emeraber one ease that came up whore the o o u ~ t  made some 

f ind ings  and then held %ha% every alletgation o f  tho oomplaint 

wars true. X t  just wa8 not true. Some of the a1legat-t-ona 

were opposed t o  the evidenaa, and there was not any eoidenae 

a t  a l l  to surrtailn other erllrsgationa, and you just had t o  

wiggle around to g e t  around t;Ms finding. It was just con- 

t r a r y  t o  the reel fact of the oase. 

Sometimes the findings, if $hey are not dram with 

intslleotual honesty -- that $8 what it oomee down t o ,  and 

frequently they are n o t  can be q ~ l i t a  tPmbarrassing when 

an appel late  court; :@w~wheret justioe lfes in t h e  case, and 

w8nta tm esrrea% it* 

Mr. Mitohell. We have had that  procedure up in 

Minnesota, and the oourt q u l t e  oltsn makes Pindings o f  i t s  

o m  al€2mut arrklng lawye~s for them] but when it asks for 

them, and y o u  subnit thes, I think in a large number of 

cases you f 2nd the oourt aodifying; thela, ohecking them over 

quite, carefully. If they d o  not acaard wLth h i a  own viers,  

the oourt  w i l l  interfere. He w i l l  not blindLy at~cepe a set  

of f lndingls the% are handed to him. They are no t  mbber 

stamps up t h a t  way* 

&. W i ~ k e ~ ~ h W h  I th ink the prinoipal trouble rith 

f indfnga arises out; o f  the right t o  exaspt far refusals t o  



gind. JVe go t  away fram that in Rew York recently, and I think: 

-tg i s  B  BOO^ thing. 
1 

I&, Mlt&hellr  1% do not; make any provision heye  OF 

b exceptions, 

&. Wflakersham, I was just wondering whether we would + I  

1: 

li 
1; assign error on $hem wi thou t  excepCionr We abolish exaeplrlfon I /  
jl 
11 d i d  we n o t ?  '1 

j 

M y d r .  MitoheTX. You do  not  have to file an exaeptftona t o  ! 
1 
i ; 

a f inding in o r d e ~  t o  attaok i t on appeal under t ha t  ~ y a t e l ~ e  i c* 

The court just rnekee i ts  findings, and you t ake  an appeal, 

an8 s~retign as error f inding so and so, on the ground t h a t  i-t 1 -; 
i 2 

j $ 
has no aubahnt%all evidenoe t o  ~uppo~.P;  %%a i -  

; 
Mr. Wlokersham. There was a gre~C abuse when oounvel j c< 

t 

i 
had a r lght  t o  request findings, and to except to refusal j :; 

f : 
1 1 

t o  f lnd aa requested* Then, in a asrtafn olaas of oases, 1 
j = 

aounsel would be aertut;B:: Co prepare findlntngs t h a t  would bothsd :: 
t ; 

a judge very mch, and finally he wauX& g e t  flmpatient and ' 

I 
I - <  

[ - 

refuse a l o t  of them, and then they would go up t o  the 1 .: 
I .  

! 1 
appellate crow% and reverse the judgment on ~ e f u s a l  of the i - 

[ 

cow$ t o  f ind same faot whish *he eamt Beemd ~ a t e r Z a l *  i 
i - 

Abr. Mitchrtlls I am surprisedthae we have not any 
%'?> I 

/ .  
l e t t e r s  from Federal judges on t h i e  q ~ ~ e s t i ~ n *  Some o f  them, i 

I 

I auppose, wunld ob Jeot to being loade4 with the job of i i 
1 

makPng findings; but t h e y  have been given 8 dfsaretionary i 
5 

i 
power here $0 i n e l s t  on B j w y  tr ia l  in a l a w  oase if they : 

i 
4 
i 
I 



1 

%ant to. Thpy =.can gay, "I do no t  want Co be bother ed with 
I 

f ln8, inper I an gotntng to o a l l  in a jusynt snd in equX.&y oases ' 

they a r e  already subjaot t o  a rmle $hat they have t a  make 

finaims in every case. 

Mr. Dodge. This would relieve them of that. 

%F. %%%ohell. I think it would. 

Abr. Dodge. Thls leaves it up t o  the d i s k r i o t  judger 
I 

1 
I 

MitohelJ. Exoept in oertain speoif ied eons t i t u t i o n -  

al oases; an8 the.8upreme C O I I F ~ ,  X knor, i s  very nauoh %noline4 I 

i 
1 

t o  i n s i s t  on it. They do not want; to review oaaes on general 
i 
t 

findings8 and, as youknow, %heyhave sent c a s e a f t e r  case 
I 

back for egeo l f  So f lndings . The appellate oourts a l l  v ant 1 
them, It will ~ e l t e v e  them of a large loadr 

i 
1 

Rather than go back on the equity rule, rather than take 
i 

a baokward step there, I bel ieve  t ha t  we ought; not $0 make an3 
1 

81s t%n@@inn between %he nature of the aceion, whether it %a I 

@quitable or l e g a l .  The ayaten of trieL by the oourt; withou 4 
a jury ought t o  be tihe aame in both. I am in Pamr of taking 1 

i 

the equity rule and applying it to law cases t r i e d  by Wle 

court. Pf the oourt eMlnks from the job of making the 

f indings, he m y  c a l l  in a j u ~ y  under h3.a disoretionarfr 

j power* 
I 
1 & a  8Merland. Would it do t o  provide that  the general 
f 

I findings should be autf'icient mlesa notice of appeal were 
! 

f %led, in wMoh oase apaaial find%ngs rrhould be mads? 
1 

I 

i /  I 

! i$ $ 
:j 

BIT. M%tchelle I do not Chink i t  would be praotiaable whaa 
z 1 

- - 



I. 

the court mkea  i ts  dec ls lan ,  and passes on t o  other work, i 
I 1 

and t h e n  in the course, of three o r  f o u r  weeks the la~rycrr a 

eerve not ioa  of appeal, and than the judge has to take up the ( i ! 

i :: fhing again* I 

i , I  I 

I/ Mr. Sunderland. It would mean the lawyers G T ~ U X ~  have 'bo / 
I j I s  

1 

I 1 

make up the findings. '! 
:I 
i \  
ii Mrl l&$tohell+ And the ease would not  be fresh in his 
If 
!I 

I ;i mind. I 

I t! i S&eplandr It mu1d rel ieve them of 2aakMg f ind- 1 i \I i 

kl 
ik ingr~ in ~31.0bab1.y 80 per cent; of the, casest 1 

I :  

II 
i~ Mr. Clark. I nag a little worried about that fea ture .  1 
1 z  I 

!: 

I suppoaed t h a t  even mhers the o o u ~ t  
[ I  

'! judgment; it wouLd have to make a ftnding if we put in that 
I 
jl 

reQu2renent. t 

i 
1 %  1 
11 
:i M F +  Sunderland. It l a  mde solely  f o r  appeal. If we j 
11 
zi 

: oould limit it to cases where there is snappea l ,  t h e r e  are 1 
I! \ 
il oomparatively feu oases appeaxed 1 11 i 
[I $ 
:I 
11 Ydr. Lemann. Even f ~ o m  the l a r y e ~ ~ s  standgoin% I should 

i I t  

i1 think 5% would be eaaier eo make fZ&inga -- aclsuming they i 

!I : j i 
ii had then -- to draft %hem when you have the thing righC before 
/ /  j 

you, than t o  wait three OF P m ~ n e e k a  or maybe longer for the 
$ 1  I 
!! s t a t u t e ,  and then go and d t g  out those ~ e a a o n a  that you had in1 1 
11 1 

I! y o u ~  aind ~ight st the timeo 
11 

II !! 
I aee %hat thte m3@, 7Yl-1/2, was only gromul@late8 in 

) 1930. That i a  nearly five years ego, long a f t o r  the equity 

I 

I 1 
;I \ 
$ I 

;i 1 



rules had been established. That ind iea tas  tha t  Lhe S~~preme 

-'Court has qu i t e  recently oonsidered the matter, and it i a  

hardly aonoeivable t o  me $hat they would take it back thia 

l\drr Mi%ohelX. Ego3 they ril l  not allow you t o  go back in i 
I 

squtty, and they w i l l  say that Chtp system ought to be the I 

same in bath types of causes now@ 1 

Mr. Lelrtltitmr Z think you have anawered it;* VPhere 
1 

I 

W e r e  i a  no jury, aa a matter  of f'aot, X think the l a v e r s  I 

w i l l  d r a f t  them as they &have i n  the past;  and even in the I 

summsry judgment oases I should th ink  the taak these would be 

somewhat aimpXor than i t  would in the ordinary onerr. 

My& Wiakeraham. I %as jw t wondering, in the ease o f  

summary judgment, what the need ie, of s p e c i a l  f ind ing .  The 

f i n d i n g  ie rea ZZy tha t  the plaint i f  P baa not shown cause of 

rot-ton, or, on tho aifZdl8avits submitted, it 1a  apparent; t h t  

theye is no t  any r e a l  itraue, So I do not see w h a t  t h e  f i n d -  

ing would do  there. You are not  f inding faatsg you are 

simply f Fnd ing a oonoluaion. 

MF* Leaam. You would f i n d  the face8  $0 be as 4;hs 

p l a i n t i f f  o la lsed  them t o  be, I suppoae, or the defenClant. 1 

i 
Mr. SunderlanB, The point would be, mentioned in the 

motion expreacllg, as t o  the $round$ as t o  in what respeot 

t h e y e  was fg11Xure* 

Mr+Wiokershara. That is a staksment o f  the reasonr 



:F' * \  &.-.q ,a -1,Q -9 

,1Po~ n conclusion ra ther  than a dxrkelnent of faote. 

- - I&. S u n d e ~ 3 r n d ~  And $heye f a  no recordg There tvuuld 

simply be the pleedinga. 

Mr. Oherry. Is it noP; yom theorg thak you do not  have 

ern issue of faot, and you do no t  b o o  ta %ria l ?  shodld you 

have finaflngs in sunmary jud m n t ?  

Mrc SmderLandr Suppose the defendant got n rrunrmary 

judgment agains t  the glalntiff beoause the p la in t i f f  hao not  

any oase. 'Pha findings would be that only cer ta in  faats 

exiaeed, and they would name a l l  the fact8 exaept i;ho one that 

wag mlss%ng, and beoauso of tha t  missing one the judgment 

vvoula go f o r  the defendant. 

&. Dobie. I1; is r e a l l y  a f indiing of law, essentially. 

MY, SmderL8nd% 'Phey would f ind tha t  that missing one 

was n o t  proved. 

Mr. Dobie, I a  i t  not r e a l l y  a f inding of law in a suit,  

for example, that  the aoienter was not  there?  Is it not a 

f i nd ing  o f  l e w  %hat one faoC was absent aihioh i s  secdssary to 

oomtl$u.P;e a aaum of a e l f a n ?  

MpBr. Obey. You mean that the f a o t  does no t  sxSsC? 

1?E)ObZ$e XQS, 

Mr. Olneyr T h a t  i e  hardly a f incling of law* 

Mr. Wfcker~lham~ Suppose the defendant comes in and 

Bays, "I have a general release executed, and here is a copy 

of it. Whatevor the  aause o f  ac t ion  might have been, it h e  



I S  

been released." That is a f S n d i n g  of f a ~ t  on t;he releaser 

' Mr* Sunderland.  The r e a l l y  typ ica l  case would be vlhfi~tpe 

there is nu defernee 

HP. Wiokershm, Or t h a t  the pla- lnt i f f ( s  faots do not 

againat the defendant be4alxse %ha defendlane haa no defense a$ 

a l l *  Thst would be the ardllnarg camlp 

I&* 5md~rXand~ t would &he f inaing be there? Be 

does not ahow anyalng. 

Adrr Wioke~ahan~ A good many oases k v e  come up on 

motion of t h e  defendanf;, rea l ly ,  graat ioal ly l  on demurrer. 

MP. Sunde~land. Ye@$ but I think 80 per oent of thea! 

w i l l  be aaaes where the pla in t i f f  gets  a aummary judgment 

against the defendan* bbeoause t h e  defendant has no defense 

at  a l l c  

MP. JCemann. What do you mean by that -- h a  pleads6 no 

daienae'l 

Sunde~fanBr Eaa no PauQ;rs+ 

Xle~amr H* has set  up somethfng in his anawer, has 

he not be(t&1~tl~ ~ % k e ~ ~ f  8 8 they8 V O U Z ~  bd d t $ f a ~ 1 %  rr 

&. RloLeraham. Ifis anarer i a  inadequate t o  ahon a 
I 
i 
I 

1 d%f@nlba 
! 
I i Idr. Oherrgr %hero it 11 equivalent t o  a mtion  that 
e 





-- &B 

, =  this rule general2 hsve yo11 not; 9 

ldrr  Dodge. lo$ it is not  an aotion triable by a j 
1 

:It is no t  t ~ i e d  a% all. In summary jud&ments you have Lo take i % 

I >  

I I 
;!every f a c t  in %he p l a % n t W f @ a  aPfidav&ts,  so fa. as c o n t ~ s d i c t e h  1 

i t 

j/by I the defendant, 
II 

as t m s ~  you have to take every allegation 
I 

!!made by the defendant; as true; and, as W*Wiokershan says, 
!I 
I ;  

'/%by repeat all thoso facts again in a fttndbgl It ie j u s t  
ti 

!an obvloue reoord for t h e  appellate  oourt. T h i s ,  howeoer, i 

;I I 

!'does not apply t o  that; a t  all. 
I 

I! I 
4 I 

il Cherry. Nay I ask the Reporter a question? In the j 
1 ! 
:I 

ii seventh l i n e  l a  the statement tihat 
l i  i [ i 
i 

I /  "In all other oases a general f inding ahal l  be auf f i -  i 
k 1 i 
~i 

ji 

Then what i s  the effeot of the next sentence? -- I~ 

il 

@A party may file hie  motion ~equesting such special  
li 
;ifinding8 a t  any t i m e  prflor t o  tihe entry o f  the j@@aesnt, an8 
ii 
I! 

l!unlesrr !I he, shall do so, he shall not be entitled La aasign 
I! 
i/srror f o r  the fa i lure  t o  make swh sgeoial findings." 
II 

. 0 Beading a lit ele further r 
ii il 
i! 

I \  
If &oh speoial findings mag be made by the o o u r t  eithes as 

ija p a r t  of a memorandm of deaision or opinion, or as a 
!I 

I! i3 
i ! And sro fort;h. In ather words, if the party requests 

it 
.agso$al f i n d i w s ,  they m w t  be made* 
I] 
/ /  Mr. Clark. Nos the teclt is baok in l ine 4, W ~ R ~ B Y ~  .Behe 
i/ 
!I 



urt finds t h a C  %he adequate presentation of the  caae for 

rposes of review aa requires; and the motion is simply a 

'i r a ~ n i n g  t o  the cola)% that t he  part ies  i n a i s t  on it, and they j 
I 

oan assign error if, bvinef had that varnfng, the cou r t  f a  
;I 

not oorreot when he hold3 that it l a  not neaalsltlary f o r  Ii 
5 

appeal + : '/ ! i 

I I  
1 

il Mr. Cherryr I fuat; thought that with the ~sntence  that i 
'i 

fo l lows  that, it mi&& not be clear t h a t  that was the meaning,; 
I 

have %he meaning that they musk be made one way or the other i 
il 1 
i j 
I if made, or something l i k e  that+ I mntad t o  make merely 1 
j ! 
I/ i 

a verbal suggas%ion. I thought %here was a poss ib i l i t y  of' 1 

7 
!I i 
I >  

: i n t e r p r o t ~ t i o n  in the-way I have suggsated. t 
11 i 
1: 

:I Myr Wictke~shmr Yest eapeaial ly  in view of the s t a t e -  1 

men* in the preaeding sectlon that -& 

"A party may file his motion requesting such epeoial 

findings a t  any t i m e  prior t o  the entry of khthe judgment, an8 

unless he a h $ l l  do so, he shall not  be entitled t o  assign 

epror for the  fai lure t o  mike suoh special  fin8ing8rR 

MreOlark. I think thRt can be imp~ovedr I think I 

i/ woul8 ohange %hat in this wag2 
j: 

1 

if 
I: nShfnall not be e n t i t l a d  t o  aaa lgn  e r ~ o r  in the court le 
I; 

!I 1; fin6ing t h a t  no rspeoi~l Pinding i s  neaessaq f o r  the 11 
1, adequate presentation of the ease for purgosea of revienr" 
11 
i/ 
; ! 1Ulr. H%tohell. Of a o w s e  t h a t  i s l  all unnsoesaa~y if you 
I,: 



1, - 
aye gotng Lo adopt  my suggestion. I would suggest that we i I 

! % I 
I i - 

"In a l l  aotione tried w l t h o u t  a jury, the oml-rt shall i 

f i n d  t he  fact8 specially, and state separately hie  aonclusions, I I 

Hie f lndings an8 onncluaions ehalL be entered; 
I 

i 

i i in the record, and, if an appeal %a taken, shall bs ineluded 1 1 I I , by the olork in the reaord which i. ~ertified to the appellate; ! I 

/ O O U T ~ ~ "  
I 
i 

I I I 

" T n  all aotions t;rictd without a jury excepting summar;g 
' I 

i Mr.lbdge. Those arenot  tried. I I 
i 

i 

Mr. MitoheZ1. If they are not,  a l l  right* 

Mr Smd er land r me y never are. They go right o u t .  

NIr. Cherryr If you put in a separate sentence -- 
I "go f lndfngs  shall  I34 necessary where sumury ju6gment 1 ! 1 

'I 1 / is entered" -- I 
I 'I Yoa beg the quostlon. You would not be saying it 5s or 1 il i 

I 
1 i~ is not. 
I 
i 
I Pdr. M i t ~ h o l l r  Summary judgments are a new thing, and . 
i 
I 
thsg lnight say, 'Th2s 1s a sort of a t r ia l ."  

r 

i 
I 
1 .  Mr. Lemann. We hv.ve spent 35 ntinutes ta lk ing  about it, 

and know less Ghan many of t h e  people around here. 

/ that the Reporter be requested t o  rearaft the rule as 

'1 suggestad by tho Ohairmen, 

1 Mro Tolman. To bring up the matter, T move that we 
I - -L.--> - ------- * - 



&. Lemamr I second the rnot%on. 

I 
i special  f indings in every one of these eases? I 

I 
[ 1 

1 I 

i X=pdr. Nlitoheil* Eve~y oass tried by the aaurt without a 
I ! 
I 

1 jury, exoepting suauna ry judgment proceedings. 

I 
f Mr. Dodgca, Should we put i n  the words wMch are in 
I r 
j the equ%ty rule, ninaluding thosa required 2;o be heard 
I 
; 
/ I before, three judges?" 

Nlr. Mitahollr Tker e is no harm in putting them 5n. I 

doubt if: it is neosasarg# but I ehonld 'not abjeot t o  it. 

If? we leave out thae phraae, they may t;h'lrik 
I 

'/ re want to change ghat  r 

Mr. Blark. The three-judge caerea ape gavernea by a 

l a t e r  pule# and would bs subjeat to eheee rulesr 

The, season, I think, for put;ting it in, i s  

'chat it is in that olaes of aasesl mope pa~tioularly than in 

others tbaC tho Supreme aaurt wanted apetoifio findings of 

I f a o t  dorm the l ine  on all %hose questionso 

I Mr. Mitehell* I have no objeot ion t o  adding tholre words, 

%!hey are later aovsred by the other rule, 
! 

I Mr* Clark sayrs. 
, I  

MFI Wiakerrrhm. How have you got  that8 

*In a l l  aotions trfed without a jurg exa~pkpting 'rrummary 





t 

1 
1 do we wnnt to enlarge the soope of the present appeal in a 

jury-waived a c t 1  on at law, because we cannot ha m o n i z  e the 
2 

T-< : 

t w o  without d o b g  one or the other? 

I t i M F ~  L e a r n .  We da not; have nece?sarily t o  harmonize the 1 
f 

I 1 

two %here, d o  we? -- bsaauss, just as we a r e  require8 to draw i 
I 

1 

I 
I ! 
i a distinction between aations fundamentally at law an8 actianq 
i I 

1 in equ2ty for t he  purpose of requi~ing these oompulsory jury I ,I z 

$1 I i provisions, re might be just;ified, I think, in preserving i I 

.I 
' that dis%inotion on appeal, beoauae t ha t  is an inherent d i s -  
< 1 
i t i n o t i o n  t h a t  we oarnot g o t  awag.f ram. 
I 1 
I 

I 

i 

I Mr. Clark* You oan g o t  away from it+ It is gotten I 
I 
! 1 
r I 
i away from in several States.  Of oourrre you do not aberolutely j 
i 
i I 
'1 need t o  get  away frola it. They have not dons it, in New York; 
Ll  
'/ but, as X indicatsd  before, i t  aeeme t o  me one reason whioh 
I I 

I 

1 1 helpa the aourt  to talk about inherent fundamental d i s t i n c -  1 
I ! 

I 

/ tions, 5s t h a t  they t r y  to preserve a differenae in the scope 
I 
I L I 

1 i 
of reviewe I think that difference a p.008 deal of @he time j 

I I  i 

/ l a  a d i f f  erenots in words, largely. I Bo not believe i t  goea 
I 

i 
i t o  subs tcmoe exoept *en %he oourt E a e l a  l ike  making it go to i 

I i i 
I 

I! i M,. Lemann, I think that  i s  so. I do not see any z 

I I 
neoessity. l o r  a dlat inot ion.  We have none in my practice, I 

I i 
:[ you know. All the faata go up on appeal in oases of l a w  and 1 

I 

I /  I i 1 equity, tries by a jury or erled by a judge. I d i d  not  mean i 

I 
:! t o  say that *here was, In the nature o f  things, a neaeasity / 
i I 

f o r  the diatination* 
I I I 



I 
I 

I Mr. MitaEh'oll. I am wondering about oeaes involving 
t 
I .  

i aonst i tut ioml qxestims where there i s  a alaim of t&i= 
t 

1 i 
i rZthout i luo proness. It 1s a rate earn, f o r  inatsnce, and 
i 

me Suppeme Collrt has to go back to the ultimate, facts to 
i 
I make up I t s  m i n d  about oonf iaoatian. Those eases will aame up 
i 

t i  

1 mainly from Stnte courts now under that new statute, and ths 
1 1  

I court i s  going to ba hampered more than 3.3 was befare by the li 

d 
,i I gsnnral rille that i t carmot disturb the f indlnga of a State  
# I  

@our%* k 
I 

\ I 
Mrr Dadger How do they deal  w i t h  them in the Code i : 

I I 'I 
I 1 

Mitohell. There %a no d i f f  erenoe at a l l  in the unaa 1 i 
I 
I l i  

with tshioh I am f a m i l i a r .  

Mr. D l a ~ k .  It veries someahnt. Xn at l eas t  q d t e  a fed 

I : I  
! S t a t s a  there i s  no difference. 

MY, Dadga. The f n c t a  p up in law as well  aa  in equity1 
I 
I 

Mrr C!@r;k. It is t h e  other way aroun8. In quite a few / i 
!/ 
I I 
, States,  inoludLng my O U ~ .  the facts  go up in s@ty the  same ! j 

1 I 
as a t  Law. 

ji I 

i 
i il 

'I Mr. Sunderland. Innine them are findinge at lawI  ! li I 

!I 

) but no P i n d k g a  in equity. The h o l e  teakimony goes up in 1 
i I I 

e q ~ ~ i t y ;  but at l aa  Chey mke findingrr. \ 

&. ~;e~p%mn~ Tha t  p r e s e ~ v e a  the d%stinotion, 
i 1 

they are suppoe ed to have a wif orm systemr 

nBr. C l a r k t  IOU do not have to preserve the d l s t inat ian  1 ' i 

I 
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Ab,, SunderlanB. I have ohecked t hose  oesea. 

My4 * C l a ~ k  e 90 have 3F * 

I&. Olney, I th ink  the th ing works fa ir ly  w e l l 9  

Mrr  Clerk. I thilnk i t  works very w e l l #  

MF* Dodge. It; ae r t a in ly  %a oontrarg t o  -%he prevailing 

v iew in this oom%ry; $8 i t  not? 

M P ~  &em-. & a  3underland saya 'yea", HreDodge says 

nno" * 

Mr. O l n e g r  Tho7 both ay iC narks well. 

Yr+ Sunderland. In most Statear is there n review in 

equity l 

Mr. Clark. 3: think in most S t a t e s  there is, but t ha t  i s  

beoauae you have a different  attikude on the union of law ardl 

equity. I do not  think that is a f a l r  way to sett le  it. 

MY. SunBerlanB* I an t a l k i n g  about the ex is t ing  

gractioe. I th ink We existing praotloe generally is that 

there is a review on the fact8 in equity. 

Mr. O l a ~ k r  X th ink it l a  a vary poor way, and I think 

the majority of the more g~ogresatvs Stakes have it the other 

wRtag. 

Mr. Dodge* How about tf ie oases ~uggestqd by the 

Cllaimn -- sate casee? Where no preliminary injunotion is 

, asked for, are g o ~ t  going to 1@t one judge f binrally deaiae the 

I faeta?  

Mr. axark. Almost all o f  those are praotically ounalu- 



.value, eto .  

Wly. Clarkr . If value is no t  a cunclusion, I do n o t  know 
1 

, I  
% /  where you get a donoluston. 

1 Mr* Mit~hellr Aa mateera stand, in a rate oslae whtloh 
i 

i oamegl up to %he Supreme  COW^^ i t  i s  an equity oaae, an 
1 

I 
! injunction oases and so, under the equitable systes, they 

have the power to re-examine the facts. !!?hey go pi&% lnta 
I 

1 the question of t he  weight of evidenoe. They do not say that 
2 1  

i 

/ the findings of the mast;er or the t r i a l  oourt have aome 
1 

:/ substantial evldanoe to aupport them. They make a radiaal  
I 
/ z investigation of the facta. In different types of cases I oan 
I I 

ase where it is qui te  sn upheave% t o  ohange that. 
I 

1 

.I I !  
B d ~ r  Olney. This ie just a question on the spur of the 

i 
j/momentj but how w m l d  it do to make the findingar of fact; 
!I 

1 
! j  oonclusfve -- that %a t h e  general axpreasion -- exaept in t h o s  c 

1 
li 
1 oaseg where, a8 it i s  put here, s aonstitutional question is 
I 
fi involved, o~ the oonsrtitutionality of a S t a t e  or Federal  
i 

statute or Sta te  enactment? 
,i 
.I 
1 I j 

1 
MFL Clarko I th ink thaC would work a l l  right. 

( I  
I Mr. Dodge. I think that i s  a very good tentative sugges- 
/i 
j t ion* 

' 1  i 

:I Mr. Olfieyr i t  l a  thrown out f o r  c~nsiCle~ationa I jq~lt 



i Mr. C l a ~ k ~  The Federal  statutes now provide, in jury- [ 
1-  waived oases, t ha t  the findine; i a  the sJame as t h a C  of the 
I I I 

t 
/ jury. Get ua see w h a t  that s t a t u t e  says. 
i 

I 
Hr. Olneg. That is so generallx In thia oount~y. # 

! 
1 
I 
I Dodge. Are there  many S t a t e 8  in tMcr aount~g where , 
i L 

I 

;i 

11 %here 2s now an appeal on guestiion@ of fact; i n  a jwy-waived i I 

! 1 

i 
ease, % ~ r  Sunderland? 

I 
I 
i ' f i 

I 
! N l r r  SWerlandr I do not t h i n k  there are v e ~ y  mnyr we/ 

have it in my : i ta te  by sxpreas court rule. 
I 

1 

1 ; I  i 

,I Mp. I ; e m w r  Xn Louisiana you can appeal to the supreme / 
1 t 

I 
I o o u r t  from a jury finding3 but %hat is a novelty in %his 

i 

i 
' I  1 
i I 

MY* Sunderland. But  in England there haa been a steady ' 1 
I 

grogreaB wi'chin the past t h i r ty  yeare toward a review on the I 
I I h a t s  in law oases W ~ % F R  juries are no t  employed; and they hsvp I 

i 
got it Co the point  now Prhere %here is a full and complete 1 i 

I review on the facts,  and the courts even aay that there  %a no : i 

preeumption in favor of the t r i a l  judgeis ffnding* They have j 

gone as f a r  as that. 

NIrc Dodge. Is tha L in H%biahigcsn? 

Mr + Sunderland. No j in England 3 and aeversi of the 

English daminions take the aeme vier.  There sro h s t r s l i a n  1 
oasan t o  the saw@ e f f e ~ t *  

Bdra Dodge* There %a no presumption in favor of? the 

finding of the judge who aaw the wit;nesaest 

BArr Sunderland. No; that the appellate 



1 ,  
$ha nsoord nd deoide, on Cheir a m  vlew of it, what the f i n a l  i 'a i - 

i L  
I ! ! 1 fieoision should be, ilubjeot; only to this -- $hat; tln judglng 
1 I 

the weight of test imong i n  respec$ t o  mat t e ~ e  where t;hs 
I 

j i p ~ e s e n c e  of the judge mrould bbe of materiial importance, they ; I I 

1 will take  %h@ dd~f8ion of the judge as having spec ia l  weight -- I 

I 't 
' thaC 9s t o  Bayr on the, oredibility o f  the ~ i t ; n e ~ s $  but in 1 
I i 
1 ' balanoing t estiaung where ored%bi l t t y  %a n o t  involved they i 'I i 
i 

' I rill n c t  even n l l a n  n presumption in f a v o r  UP t he  t r i a l  
! 
I 

/ judge's finding. 1 

I simply mentfon t h a t  as indicating a very strong 
! I 

i ! 

I tendanay rhloh has been developing there against this thing 
5 

\ 
I i I 

i 

1 that we a r e  sugge~tlng putting in. i 
I 1 1 

:I i Mrr Wiclkershiham. Is i t  a good tendenoy? That tends to; 1 
I !  I 

% I  
/ i dlsaawage the t r f a l  judge,frommblkln.n&aspeaial ef fort  to 

1 I i 
sift ouf the osse th~rou&lg+ Re saga, "What 3.8 the use? :I I 

1 

i 1 ! 4hose Pnl lors  up in the aourt  af appeal8 nro going t o  upnet  i i 

' I  
, i  it a l l n ]  and he lnakes a p e p f u n ~ t o q  firtdlng* 

much 
Myr Olney. Ee is not better than amwater in the 

I : 
I appellate aourD. That; l e  about the pos i t ion her ocoupiets. 1 :i 

I I 
i &. WfLekerrshm. El03 I think a praaumpCZon of f inslfty a 

' i 
i ought t a  a t  taah to the dealsf  an of' %h.e tz+$.al j a g @  but; the I 
;/ 1 ? 

j i  ! burden ought t o  be on h i m  vho attaok,ks i t .  

i 

>I query: should 1% be f i n a l l  Well, a lmoa t  final, I suppose, 
i 1 

aa f l n n l  as a jury, whinh  means that if i t  i s  arbitrary, and 
I i 

1 



t h o r a  ia nothing n t  a l l  to support i t ,  you can s e t  it asfde, 

,,;O$herwiae, i t  is b4nding. 

Mr. Dodged It imposes a greet burden on t h e  appel late  
I 

oourtx  t o  have t h e s e  big secorde of evidenos go up and h v e  
I 

them paas on quastion8 of f a a t .  I 

I 

Mr. Wlakershaa.. Bu% the Supreas ~ o m t  af  the United 

State8 rloala go right into the body of the reoord. lPhsy do 

aaorlb@ a praforenkial  weight Lo t h e  finding of the t r i a l  

t 3 8 ~ ' b  r 

M P ~  Olney, aoing back again t o  the experienoe that you 

have had, i f  yon adopt  any rule rhiah does n o t  limit the 

review o f  the f i n d b g  Lo the question of the sufffaienay o f  

the evidenae, so that  it 38 p e ~ m i t t e d  t o  an appellant t o  brlnl 

up an argument before the appellate o o w t  that  really the 

wefght o f  svidence l a  agains t  the finding, you are simply 

going t o  f l o o d  the appellate oourt;~ wjtth appeals.  

Mr. SwrderLand ThaG 1s the rule now on t h e  equZtg 

aide, 

M P ~  Olnsy. Xt may be on the e q ~ ~ i t y  a i d e ,  but you are 

going t o  have a large number of 3sr oaeees 

MP, Mitohell* Why do we need Oo slay anything about Che 

effeot o f  equity fin8ings'l The only objec~t of saying any- 

thing about, them f s t o  aff eoC the extent of review by an 

appellate oourt; and we are going into a f i e l d  theye where 

we probably have n o t  any buainesa. If we just provide for 

f indinga,  I aasme the appellate oour ts  wlll say, "Well, this 
! 
z : 
; t 



3.8 a oeae o f  e q ~ ~ L t a b l e  cognizanae, and we may ~eexamine the 

facts"; and if it is a law case they wi11 say, "Thtle 2s a la 

ease, and we a re  bouncl by the rule thal; we can only examine 

suff icienoy of t he  fso.L;~ to aupport ' the f indings.  I thlnk 
I 

we ought to say nothing about the effeot  of" speclal  findings. 
i 

Yp* Olney. If you do that you ape going to tend t o  

preserve the  d-2pltinotioa between l a w  and equity, when the 

real, dla t lnc t ion  &ould be between oaees trled by a jury and 

casea t r i ed  by a judge. 

Mr, Mitohell.  I appreoiate t h a t ;  but it is a d i s t i n c -  i 
I 

t i o n  that i s  raised in %he appellate oonrta 1~2th respeot to i 
I 
r 

%hair gawcsrs of revler$  and under a s t a t u t e  whiLch gfves us the/ 
I 

right Ca presaribe praotice Zn the, disrtriot oonrtrr,  how can 
i : 
! 

we @tat;@ tha t  a alroui t  cou'rt of appeals can go th i s  far and 
I 

1 
L 

no f a r t h e r  in re~ewflng one of these p~oaeedinga? I do not 
i 

b61 it9918 We 0 ~ ~ 3 e  
2 I 

MY# D odgeo We are going t o  leave a very w i t h  f i e l d  of 
I 1 

l i t i g a t i o n .  There ia going to be groat uncertainty about it / 
* 

until, f i v e  yeare, from now, Ghe suppeme Court g e t s  a case and / . 
I 

sett le8 it, becau~le we ape &malgemating l a w  and equity, and j : 
I 

I 

ye t  we are leaving un(governsd by any rule  a s i tuat ion where isrb 
1 I 

and equity are e n t i ~ e l g  d i a t i n a t  now in the Federal oourta. Ii . 
! 

think wo ought to say something abouk i&, if we have any 

authority to do it -- that  is, the Supreme Court ought to in i 
I 

thf a rule -+- becauee case sf  ter case w i l l  now erne up, and the/ 
I 

I I 

I 



appellake court w i l l  not  know whether it is bound to pass on 

questlona of f a c t  or not until somebody g e t s  one of those 

oasea up by o e r t i o ~ a r i  to Washbgton. It will not be 

settled until C h a t  is done. Is not that s p I  % ~ r  Olark? 

BY. Clark. Yes$ 1 F e e l  that very strongly indeed. Here 

I r a  one 03 the two p l a o e ~  to make the union of l a w  on8 equity 

e f f s o t i v a .  The other plaoe is in the jury, and we have Bone 

very w e l l  on that, I think -- jury waiver. We h w e  gone as  f a r  

8 8  we Oanr be~euse there the Constitution oomes in3 but we 

have a pretty slmpla and effect ive  system. The other  place i s  

to do away with the difierencea on appeal; and, as Z say, it 

reema t o  E I ~  in the S t a t a s  that have it, of which Hew York i a i  r 

notable omr so f a r  R B  the tygioal  oode S t a t e  %a aonoernsd, 

that  has done more to keep law and equity eeparate than almost/ 
! 
i even the jury i t s e S e  i 
j 

Mr. Mitohell. Iir this a matter about whioh we oan aak th/ i 

I 

Instruat%one, of the Supreme Court? They have invited us 
I 

i 
I 

now informally to submit t o  them the probleats on 'Rhloh se  are 

stumped. WnJr ann we, not ~ d o p t  this motion of l a j o r  Tolman9s 

qtld BBr. Lemanng a, and substitute what t2-ieg have stated in l i e 4  

of the rule, durn *to the woras "apeoial  flndingsw? Then, on 1 % 

the question of the @ O f  ec t  o f  the sproial  flndingaS hsve the 

Reporter prepare a note stating that  m d e ~  $he present trystem 

theye l a  a genwal review in equity aasea an8 a limited revie 1 I 
I I 
' I  

3 

in l a w  oases, and the pro84lam with nhioh use a r e  oonfronte6 is I 
! 
] first, whather we have any authority t o  ~ a y  %hat the appellate( I 
I i 



court'rrsttgr dod That id p o i n t  1. Second, if we have, shall 
1 2  

we preserve the d i s t i n o t i o n  between equitable causes and law 

/ aausea as to the extent of review, and g e t  h i e  reason8 aga2mt 
I 

t h a t  or far 1 % ~  os shall we unSPg them snd give only rr i t l m i t e d  
)i 
/-equal review in both aaeea? We do not draw any rule there 
! 
i 1 on the e f f o l t t  of epeoial  f1&3ing~r We just ratare %he point of 
1 

the t h r ee  alternrtkivea, and we ask for the in s t rwt lon  of the 
! 
i ~ o w ? C ,  and they w i l l  aolve it for uar 
.i 

$ 

~1 MY. Zsmcmn. May I ask t h i s  question, 
i 

;I Thwe ia cr rtatute, I suppose, that  gltvelr the o i~oui l f  
I 

court8  o f  appeal  the right $0 fix t h e i r  ruXea. The Supreme i 
i 
I Court, of cowwe, has jw i sd io t ion  to f ix  i t s  own rmles, I 
i 
1 1 suppose, on appeals gofng to it$ and in a 6  far as thia oovers 
i 
I 
I / appeals going t o  it a6 rnigh* eke out from Chat same al l thori ty 
I / on this paint;. That made me wonder to what extent, if any, 
I 

! the Supreme C o ~ w t  hae any power over the appel late  r u b e  1 
j 
.; generally, even where $he appeals do not  go to it, but; go t o  
' i 

/ the crirouit ao~m?ts o f  appeal f irst.  
I 
./ cases 

f 
I 
:I 

! rules. 
I Mr. Itemam. I meant at law. In equ i t y ,  alenrly,  i t  $1 has. - 

1 Mr. BBitohell. We a re  no t  affea%ing the l a l n s i t w % i o n .  
I 

) l; We Lemann* You will be by this. You aee, h m e  you are 
ii 

up againat t h a t  proposition. The poinC hasl been made that I 





ABF. ~ b d ~ e ~  Rate oases are cases were a a o u ~ t ,  I IXZIUW, 

I 

i - w i l l  not  g ive  up its right to review t % ~ e  faces ,  In faat;, 

I they have expressly sald in rate oaea, *In thtta kin6 of a 

I case, unlike, o3here, we ehall no t  glve the usual sreLght to a 
I 

1 ms(;er'o ~egor&,  but w i l l  go rl@jht i n t o  the facts oursalvee." 11 
l[ 

L 

!bey have d i f f  erentfated between rate oases and others. 
: i  
iG 

I 

$ 1  
fi N I r 4  Lemann. Of aourse fn everg f ac t  queution where *he 
i 

aonqtitut ional  point  m y  turn upon fhe fao t ,  they always have 

I 
cn right t o  sxarrtlne the, faatst have they not? 

I j 
Is 
1 1  &&Dodger No. 

I 

I 
;I NF* Mitchellp I fmaglne they w i l l  t e l l  us t o  leave 
'i 

I 

effeot o f  the  f indings alone, and l e t  that be a e t t l e d  other- 
I 

' t 

1 wise3 it is not: wibhin otlr provinceS However, why 2s n o t  that 
I 
;I 
i a good m y  t o  dispose of i e ?  

1 I 
'1 
; I  Dddge. 1 thirik t h e h u r t  would welcome a limitation 
I >  

of appeal on fac t s  in the ordtnary squttg ease; do n o t  p u ?  
I 

i 
i 

J I  
Pd-E. Clark. Suppose I prepare a memorandum priraarily 

i 
I t  
! t o r  the ooramltkee. I should be glad, of oourse, t o  go further !I 

:I ~i 
I olthougfi 3 m u s k  say %hat mg views on the matter are pretty- 

11 
i strong. Unless I had some obligation t o  be Impartial, I 
11 
I1 should not want t o  be vepy impartial. ( U u g h k w * )  ;I 
Ir 
I! MIr* Dodge, Sou want, to lin%t the review? 
:i 

i MFI Clark* X do, very dataidedly. 
$1 
< I  

* / /  N p r  Lemaan. You partiaularly want t;o make i t  the same? 
1 %  

I! 

SF+ C%a~%c:. a& wane S;o make 9% the aaneb 



Mr. Lemnn. That is y o u r  paramount dee ire?  

Mr. Clark. Pesg and 1 do not be l i eve  there is much 

chanoe of naakfng 2 t %he same if you do not limit the 

revlew. Also3 independently, it is (i good thchlng to limit; 

t;hs review as iguoh a8 you oan. I do no t  bel ieve  you w i l l  t i e  
I 

%he C o w t  vePy moh when i t  wants %a review a case. 
4 

I 

1 

Mr. Lemam. The door'is alvaya open t o  say, "We have i 
i 
j 

g o t  t o  look st the f a o t s  t o  aee if the judge was a ~ b i t ~ a r y ~ "  : 

If you a a r r y  that out, you have t o  look at them ananyway, a l l  t$e 

t i m e  * 

Nlr. Clark. T h a t  i a  one way to open the doors The othm ; 
i 

way is l;o s l q ,  *'Phis is not a faotf i t  is a oonolueion"; but 
I 

I 

it does hold them baok @aePohat;r I do not bel ieve  you are 

going t o  throar the ladts  open in a l l  aasela anypray. Under 5 

$ 

i 
our syatem, w i t h  tho jury t r i a l  trtiolring up, I do not  bel leve/  

you are going t o  g e t  a oomplete review l i k e  t h e  English q r ~ t x i @ ~  

anyhow. 1 

Lemann. Of ooursa you may f i n d  a cone ide~ablo  

number of Laqera  ~&.o f e e l  t,hat in oertsZn d i ~ % r i a t ; a  you are 

up ageinst one nnan's f ind ing  on %he Tawbar. UP aourse hereto- 

fore you oould have a jurgi you had twelve men on the faota, 

and if you had an e q u l t y  oass you had the judgment of three 

more Ben on the f a o t s ,  This gins you dam t o  one mclnfs 

judgment on the f a c t s  unless you can ahon tha t  he was 



& r C l a r k e  6ne thing more on the English pract ice  r 

-me &~gLish gratltice, of oouree, i s  no% primarily a review 

anyhon. The English prtlctfoe 1s t h a t  the appellake court; 

is suppotled to loqk a% %he whole oase .-and enter  the judgment 

that should be ~ n C e ~ e 4 ,  

Mr. BunBerland. Xn other words, it i s  a re-hearing, ant 

not  a proceeding in error. 

& D  Clarko %@as 

M F ~  %iokershBri~. Whet is t h e  rule on an appeal t o  the 

Bouse of Lo~aa"P -- beoause t h a t  is the analogy t o  the Supreme 

Coup% herer Vie have a muoh broader rule in Hew York, say, 

f o r  example, o f  a rev1 ew of faots  in the Appallate Divls ion, 

than there is in the a o w t  of Agpeala. The Appellate Divisllor 

aan take aBdtt2onal facts,  appoint a referee t o  take evidenae, 

and it does noL ZnPrequently take additional evidenoe to(t;hat 

furniakod in the rsoord, and f ina l ly  make a deoree. The, 

C o u r t  of Hppeela oannot do that. 

HF. Sunderland, I th ink the House of Lards review is 

exaotly the s m e  as that of the aourt of apgeala. They 

review me faoea, 

lily o Eenann. In England, which I have always had m 

idea na8 a model for ever;gP;hfng Ohat uras fine and goo6 and 

progressive, a greslumption of aorreotness dues not even 

attach to Lhet trlal judge's finding. 

Hye Sunde~land~ Their rule g$ovidelr that an appeal 



Wickeraham+ The new English rule5 I 

I 

Mrr Sunderlard. It has been a r u l e  for  many y e w s *  

Up* Wicker~ham. Does t h a t  aov& appeals to the House of 
i 

Pdr.SunBerlandu Yes; I think ao. 

H r c  Mitehell. Ia that  only in equity cases? 

Idye Clark. No8 that %a general. 

Lsmam, When T f lrst eame t o  the bar we had a judge ; 

In the  Pirat Distrlalt; of bu?tafanha ma% X think $%; wuuXz9 haw 

been 'ke~rfble t o  heve f i n d  all your faots. As I said t o  Mr. 
I 

Dodge, I have often been t o l d  by judges, "You l e t  me Pindl the 
I 

j 
facts,  and P w511 let; you f i n d  the law." I 

I 
MY* Bltohello That f a  l f k e  *ha %r?tebm &o waa asked I 

by the judge if he had a lawyer -- that  018 story. i 

MY * 3 j & @ R i & ~  e Mk8t %B %hag; 7 z 

i 
My. MStahellr The Iriahmsrz m i d ,  "No, your Hono~;  I am I 

I I 

saving my money far wltmea~resa" (~aughter~4) 1 

j 
I 

Mr. Do'bie. E d ~ r  SunderlanB, X wonde~ed  if, in the 

xnglierh systeaz, there  is any dWPerenos between G h e  review by 

the Hope, o f  Larda an8 by the Do~wP?t of Appeals, due to the 

faot; tha t  the, Court o f  Appeals of a a w s e  b~s a par% of the 

Supretras Cowlrt of Judioatwe, and there, of' cmrae, you are not 

real ly  appeartrig t o  another court$ you are just going t o  



MY. @Tokersh~m~ That  is the theory of the Appellate 

Sdfvi~t on in Hew Y o ~ k  

Mr. Glark. I f e e l  qufte aonfident thae the House of 

Lsrda takes the, aame viewo 

MY& Dodge. The appeal you ~ e f  er t o  there is just l i k e  

o w  appeal in admiralty, which %a r~trial by the @our% of 

appeals 

( A t  th i a  point Wiakerahm related an ino'ldent auming 

within h l a  observation in Epglsnd,  where, in the court of 

appeals, the, quostion apparently turned on the translation of 

a Frmclh wosard~ the court below took a cer ta in  view of ii; 

wae quoted by oounse19 and the official presiding sent  for a 

referenae book or d i o t l o n a ~ y ~  an8 the oaae wa's deaided on 

the definition t ho re  given.7 

Mlr* MiCohellQ The court o f  appeals there has power to 

take atlditf orrrtnl ev2dsnc a* 

Mrr Wickershsma. Yes -- well,  that i s  the case with our 

Appellate Dlvi @ i o n *  

& r  S ~ d e ~ l a n d *  Judge Obey seems t o  be e n t i ~ e l y  

satisfied wiCh the rule in Oalifarnia that makes the findings 

o f  f aat %n ,n anequT.ty caae conolusive on the aupremcs omrt 8 bu 

I have talked t Oalifornia lamrye~s who aer e very btttter about 9' 
that. The ~ a f d  they were absolutely helpleas in the hands of 4 
a hoetila, t r i a l  judge3 he, aonld make findings t h a t  would beat 

them sverg trimas and Ghcs~e was no redreslr. 



I 

:I 1 
k- Mv. Lemann. Wifh a jury, you always had a ahanoe to : 

I 

I . 
1 gS% at themi but now, bsoauae you are going to waive a jury, 

' 

'i 1 

1 1  the s i t na t ion  is dlff @pen%. O f  course thR t was optional with : i 

I I 

~i you. YOU d id  no t  h v e  to waive a jury, you? ~f you d i d i  

I 
:i not  want, t o  naive it you cmld g e t  trelvve men to pass on ;vour! 
I j j 
ii faofs. If you had a tyrant for a judge, you could say, "I i 
,! 2 I 

11 dl1 take my chance with a jnryfl. On: the o % b r  han4, if you ! ;i 
1 II i 

:i had an equity ease, you s a i d ,  "I viLl take my ohance with the; 
I I  I $ 

:i i appellate oourt." You were handicapped -c you alwaya are, 
:I I 8 

:' I! of aourse -- with the t r i a l  judge again8 t you. 
8 
t 

Bow, i f  we n3.e going to have the  same rule, and t h a t  ji * 

I 
I 

1 
I 

!I 
'1 rule is to apply when you r a l v e  a jury$ you s t i l l  could be 
il 
I! 

groteoted by not waiving the jury in law oaees; but in equity; 
:i I 

aalrels you have no op t ion  of a jury, and you a r e  going to be 1 
i j 1 

j! Poraed 1;o Gake Cha Pindenga of the t r i a l  judge, whish I think 
i ! 1 

$ 1 

may be a p ~ e t t y  B B F T ~ U ~  mCtert 
ii 1 

I I 
I ![ 

I{ Sunderland. I rim %nolined t o  think there vill be (I \ 
i ! 
Ik 

tremendous l o t  of opposition t o  i to 

M r d  Olne;g. Tf you have a huati3.e or diehonest judge, 
I 

i /  he can sew you up on the Eindinljls 80 tha t  it i s  almoet 
$1 

MY+ N%%akslls Bow ctan he do St 881th specr%a% fPndfnga 

j/ any worm %ban if there i a  a general f ind ing?  Is not %hat 

;i ;I ~uaorse? 
I: 

I 
Eye Olney. That i e  worse. It i s  more diff ioult t o  

I 



overturn a judgment qh10h is based upon a v e r d i c t  or a gene~al; 
- 'I 

f inding.  I refer to ct lses  where there are s p e c i a l  findings. 

MY* Mitohell. Then t he  speoial-finding requirement doe& 

. n o t  give the judge any more power to'sew up n man than a 

general finding. 

BBrr Olney. It would in equity aasear 

M P ~  Mitchell. Under the e q u i t y  rule he is *:b&$gBd to 

make themi anway 

Mrr Olney. Wo a r e  ree l ly  speaking of *ha effect o f  his 
I 

making them. If thia rule hare, for  example, s t i l l  permits ; 
I 

an axmilnation i n t o  the f e a t s  by the appellate o o ~ t  to see 

whe  the^ or n o t  the cause haa been deaided in aar~ortlanoe with 
I 

I I 

the waight of evidsnoe na oonbrasted w%WI the enfficienoy of I 

the evidence, then of course the rule I have suggested here ! 
1 

rill give the, t r i a l  aourt much greetetr power in dateminlng 
; 

%he Q8USBga 1 

I 

Mr. Sunderland. And, aa a matter of f a a t ,  the Federal 
3 
i 

judioiary now have a g r e a t  deal mope powar &an the S t n t e  I 
I 
1 

1 

Mrr Olney. They d o  not  in C h a t  rsapect. The trouble la,; 

i gentlemen, it oomea down largely t o  a graoticnl  question as 
1 I 

t o  how you a r e  going to came ouC in a large number of casee, 

and whet would best faoilLCate the admini& t,ration of justice 

in the large. I M e  suffered at the hands of judges when I 

have beon just oueraged all the way through at  w h a t  they d ld  



* 
: do i n  the way of findings. NeverthsLsss, vhen you take the 

I sff eative adminis t ra t ion  of  justice, f think it can bet ter  be 
? 

i , 
aoomglished by fo rge t t ing  the extreme oases of judgea .mrho 

L 

w i l l  del iberate ly  make ffndlngs TOP the purpoae of sewing up 
! 

: one side or the other, ignoring that, and givlng the t r i a l  I 

~i 
t 

a i 

judge tha t  responalbil i tyt  and the Gages of injustioe, t ha t  are\ 
perpetrated, I i 

:! dons, where injustias is f i n a l l y  rlll be aompletelyl 
'F I I 

1 ou%wnrai&hed by reducing the number of appeals and the clogging 
I 

I $  
I 

:I of j u s t l o e r  
t I s  

1 

( t  
When I rsas on the Suprem~ Obwt benoh of California, f 

1 ;  

should guesa that; in olose t o  50 per oent of the cases %ha ?! 5 I 

I 

i r e a l ,  fundamental aause of complaint naa a question o f  f a o t  j 
I 

I! I 

1- 

:! and in a very surprisingly large proportion of the oases, al- ; I I 

I t  

li though the rule was thoroughly wel l  eatablishedt tha t  a f ind ing  i 
I 

I il oould be reviewed only on the question of suffioicancy, the 
!$ i 

i r e a l  argument right down the l i n e  wtio the weight of' the avi- 
1 
/I darnae. If they oan o m s i d e r  tha t  weight, you are going t o  

1 have all kind8 of appeall~o 1 

'i 
i 
! 

il Mr.Sunde~,rlcmB, O i  course the suggestion here is only to r 
t i  

i/ aontinue w h a t  we already have -- no* t o  introduue a more 
j/ 
11 l i b e r a l  rule, but to hold what we havea 
:i 

i 
I; ! 

BBr. Olneyr But wqlt a minute* The minute you Bo %hat, / 
I I 

I 

i i  I 

I 
:; you cltill preaerve this old ddlatln%tiorn between law andl equity;/ 
:i g 

I 

' 1  and why that dist inot ion should be preserved, I oannot see. 
ri 

I 
f; 

I 
I 

There i s  just ae lnuoh reason for making f i n a l  or a%hsrw%se 
'I 
15 

I/ 



: the omolusions of a judge who aeaidetl a law oaae on the 
i 

;' faots as there 2s Bn an eqld-tg ease. Hi& mnotion i a  t h e  sarne 

! in both oases. Be deoides  the faots*  There l a  no ground 
1 

; whatever f op  the d ie t i nc t i on r  I 

I 
I t 

, I  HFU~~.  Mitohell. Dues n o t  t;hla aaded disou~ls ion satisfy 
I 1 
/ youfurther with the  auggeetionthat are refer  the matter of 

! I  I 

./ the, effeot of the findings on appeal to Lhe court for 1 
i 

d I 
I 

1; instrmctiona Z I 

I 

I 
z t . $  
E 
! 
:i I w i l l  thmefore submlt for a vote the not ion  whfah has ! 

1 

been mads, nhioh has nothing to da with t h e  e f f e ~ t  of the 
1 

I 
; 

I 
i 

1 
1 

/ findings% It merely substit;utes the general requirement for 1 
I j I 

i 
f i n d i n g s  and conalusionrr i n  a l l  oases for that part o f  Rule 1 

I 
I] 1 

I 

104 down t o  "apeaial  findings* in the fifth l l n s  from the I ; I  

r '  bottom. 
3 1  

I 

~i Are you ready t o  vote on that q u e ~ t i o n  -- ths requirement\ 
I: I 

I 

11 for msklng spea ia l  findings, 'Rit;hout regard t o  the effeot  of' / 
j; I 

I/ them, now? We are not touohing that. f 

Yr* Ousy. Are you golng on to consider the  question 1 
!I of effaot? 
1 1  
i j Mr. Mitchell, %hen we dispaae of the first question. 
!I 
l !  

'1 Myr D u ~ ~ Q *  I should l i k e  t o  ask theOhairman a queaw I 1 
i i  I 
'j t i o n  there,  and be guided by hia oplnibn. Do you think there 1 

I 

a r i l l  probably bs any more oases in .#rhioh we w f l l  do that? I !  1 I 
:! i 
il rather hate to go to t h e h r t  &Ch jusConeoase .  Do you I i/ 1 



/ make suggestions to you? 
I 
t 

~j Mr. Mitohell* Oh4 yesf  T h i s  is a knotty grobleni. They / 
I : ! 

1 have l o t s  of 'ch?ngs in their  heads about; it* 7: do not think ' 
I I 

:I any dea&aion we make i a  going t o  out hny figure one way or t h e ,  I 

I! 

i l  
I o ther ,  real ly .  I think they w i l l  have notions of their o m  

1 

:i abouti it. It i s  8 d i f f i o u l t  question. Xt is appropriate 
I 

i 
I 
i : 

{. thet we should ask for  instruationa on it. 
I I 
$ I  I)rIVsDobie. Under those oiroumatnncleil I am very slrilling j 
!I 
1 ! 
i/ to support your motton. I 
II 

1 NLr. Mikohsllr Thls motion does not; have to do with that, 2 
I 

il : 
4 
:i yetr I had not reached the effeot of the findingrrJ i t  is a , 
11 

I 

I! 

1 motion, in e f f ea t$  t o  require the t r i a l  judge t o  make s p e a i a l  i 
i 

iE I 

/i 1 
findings in cases t r i e d  without a jury, exospt in summary 1 

11 i 
1 

'1 judgment proosedings. 
I 

i ! I 
!I 
li mdrr Olney. I ~leoond the motion. 

1 

'i I 

i [  I I ;: < 
I s  1 

4 My& Doage. As in e q u i t y  Rule 7~*v2~  it substitutes 
11 i 
1. 

'I that f o r  all the f i r s t  part here3 does it not?  1 
j/ 

i 
I t  I; 
:I Mr. Mitohell. It i s j  in aubstanoe, equity Rule ~o-L/z, i I 

i! i 
ii but it is not wor4eA just in that wayc We read it out pre t ty ;  
i! I 
I i  I !  

oarefullg at the time. We, oan go back and locate t h a t  and 
1! I 

I I 
;i 

read t h e  mo%ion again if you want f be 

I (The question b e h g  put# the motion was unanimously L t  

I t  
oarried.)  1 

I 

j/ 
Mr. Mitahellt The next question 5s Whether we will 1 

;? I 

I It t 
:; $1 prepare this memorandum with Chese alternate vialas and all the; z 





to tackla thLs, we can leave out the master nore 

Mr Olney. 1 %hi,nk he ought to be left out. I wanted 

to make sure about that. I do not  think the findings of a 

master unlsss. they are approved by $he oomd, ought to be 

, conclusive on the oatrt.  
;I 

1 

NIr. Clark. S t i l l ,  you see, %h-f.er is limite8: I 

I 
1 
:I 

I 

i ! %nil, when ju&m@nt ie entered upon hiar r e p o ~ t ,  rith 
I 

l i k e  sf f e o ~ .  * i 
I 

I My* Ousg.  Ohr wet21, t h a t  le a l l  fight* i 

I! 

Nlr. Dltark. Da we want %ha% in or note? 

Edr. Oln@yr Yest if the O o w t  adopts them# they are fts i I 

I 
I) 
'! I&*.. Mitt&ellr J would leave out the worda "with l i k e  ! 

I it 
I 

L I 

1 

'/ ef featn ,  and aayr t 
I 

"A w a t e r  reporting on the facts  under Rule 96 shall make1 f 
I 

special  finlfinge In l i k e  m n n e ~ ~ ~  i 
i 

l would leave out "general orH becsure we have strioken 

general f f n d l n g a  -- 

M ~ l r ~  YitcheT1. " ~ a n e r a l  or" should go out, an8 the 

word8 " w i t h  l i k e  e f feo tH .  

N l r r O l a ~ k a  Should n o t  the wards "with l i^re effeot" aeay 

A-1,  af te r  the oourt hraa aooegted hi8 report? 

%F. Obey. Can you no% put i t  in this Wayr and % H a  

rill ctovor the oasa -- %hat -- 



"The 3 p e c 2 ~ 3  f indings  of a master, to the  extent t o  which 

ahey are adapted by the court  or approvrrsd by the oourt ,  shall 

ba deemed the f flndbgs of the court"? 

F&r D l a ~ k ,  A l l  ri&tg t h t  ppould do it* 

MY, Obey* That 1s roal lg  what they are, 



I 

, i  1 

I 
" ~ e o t i o n  773. Issues of f a o t  in ofvil cases in any dig- 

8 %  - . 
~ ~ ~ ? i o t ~ e o u r t  may be t r l e d  and dsterlained by the ctourt, without 

: the interven$ion of a jury, whenever the part ies ,  OF %heir 
1 

I attorneyrs of record, file w l t h  the clerk a stipulation tn 
1 

i n r i t i n g  weirlng a jury. The Pinding of the oourt upon the 

f a c t s ,  uZlioh may be elther general or speoial ,  shall have the 
i 

i How, let me nee: Was not tha t  amendled? That was 
j 
i amended. 
I 

! 
I 

I! Mr. Dobie. It was amended by putting in a provlarion \ 
1 3  \ 
i for stipulation in open oourt. Did not  you do that, Gensrall 
I 

I i 
i 

I I MY. Hitohe21, Peaf POP the oonvenienoe of the lawyers i 
I I f 

I 
f 

t / re allowed %hem t o  wa ive  a jury orally. If i t  f a  entered I 

II i 
( in the reoord somewhere, that is enough. ! 
I 1 

:j ! 
I Mr.Olerkc That was amem3ed May 29, 1930; but tMs is w h a t  j 

:I 

I want you t o  note8 ' i  
1 

$1 
I 

"The finding of the O U ~ F O  upon the faota, which may be 

sither general or apeoial,  a h a l l  have the same e f f e o t  as the 

verdict of a jury." 

Thee wee i n  Qhe old rula, and it was in i t  when it was 

amended in 1930. By the way, you w S 1 1  see tha t  p~ovides for 

either a general or s speolel  finding. 

Now let us look at the lae t phrase hare in seotian 

8752 

il @ ~ n d  when the f i n d i n g  %a speo ia l  the review m y  extend 1 
I I 



i to the determination of the a~fio9enoy of the Pacts  found t o  i j 

: support the jud~pnent." 

Do thus e man the same thing? 1 
k 
i 
I 

fi.Sunderland, They c e r t a i n l y  couid be i n t e r p r e t a d  to maa 

the same thing* 

1VIr.Clarh. I suppose +they should be interpreted t o  mean 

the same th ing.  

Mr. l i i t o h ~ X 1 4  I should think so, beaause when you are 

reviewing the verdict of a jury9 the only questton $8 whether 

t h e r e  &re suifioient facts found t o  uphold the vsr t3 ic l l  

Pbr. Clark. The, argument could be made, as t o  section 

875# th& it went Parther than a review. 

& a Sunder land n~@fioienagfl  otsrtainly does n o t  mean 

Rreight". 

MY. Clarks 'Phen I gueas t ha t  l a  a l l  right. 

&. Mitehell. I th ink they mean about the same ChZng, 

Mrr Clark, 'She next plsstion i r ,  what my duties are a s  

t o  the memorandum, When w i l l  thta go to the  Oouri;? W l l l  

it go a f t e r  our next meeting, or what? 
1 

Mr. Mitohollr These rule8 have to go to Che Oor*rt f o r  

o o n s i 4 e r ~ t i o n  before re hand tihem out to %he bsr, aa Boon as 

they a r e  fit t o  be exhrhibited. We could, of aourse, ask the i r  

instruotions in advance of submitting the rules to them3 but 

my notion is tha t  it ie just as well -- we shall have t o  

make some ohanges in the ~uZes, probably, a f t e r  they have 



j u s t  as well  to await submitting t h a t  memorandum u n t f l  we a re  

: ready t o  hand them the  rules, and  hem they aan g e t  the d r i f t  ' 

I 

'; of a13 khe releaant thfngs here, Like t h l a  proviarion for 
1 4 

$1 f i nd ings ,  e t a .  7 
- ,  

I 

1 

I 

I I M y e  Clark. Then I wlll prepare %he memo~andumfop the : 
5 ;  

./ oommlttee, and a t  t he  next meet ingthe  oommittee w i l l  pass on % 

1 1 
..I I 

5; it? I 

1 :; 1 -- 

; $ !  

M%%@helL Peatb. 
3 1  ' I  I '-: 
'i 
:I t i  

Mr. Dodge* The d i f f i o u l t y  about that i s  that we gut 1 
1 1  

1 t I r 

I L  
i/ this vary fmpotrtant quest;ion up with rr multitude of d e t a i l  

-z* I g-&p3 t ,  g = $gy !I concemlng the m213ea, f was wondering, this being an fmporta&lt, 
i I + 

I1 

I _ 
I 

:; matter, if we oould not  get t h i s  out separately, % 

r i  7 - i - 
! ! I 
' i i ,: 
i 

Lemann. b u l d  it no$ be possible for the Chairmn, i ; 
1 

E < 

1 i 

in transmitting %his, to say9 "The following fhlngs are ? '  

t 
s l  
I +  

:! partioula~ly importantn! There will be perhape five or six,  j ; :! 
1 I C 

:i m d  he could d i ~ e o e  a t t e n t i o n  to them specially,  80 that they / 2 !I y 
would not get; loet in the shuffle* $ A  $ .  

4 ;I 
5 

I Mr. Mltchellp We oan put up %hie  p a ~ t l c u l a r  question 1 
:I 
i: < ' 
:i 
;; beforehand, if you want t o .  X do not thZnk t h e ~ e  is any 
:r 

I 

-SF=++ g@ ji objea t ion  to it. I 
I 

I 

:I j ,  
I ,I I 
I it <I Mr Lemann, You have some more, T think* Do you not i 

1 ;I 
jr - 

[ ;i t h i n k  the Coure would p ~ e f  er to have five or six of them gut I 
I I 

I 
1 

/! up t a  Ohem at onae? 
I I I 

I 
i 

I 
li 

t 
k5 

I ;I M h  B i t O h e l l i s  If we have five or six* ! 
I t 

I i 



Hip. &emamr We have rnore than one, I: a m  psetty sure .  

'Do you no t  th lnk  so, Myr Clark? Have there n o t  been two or 

three o t h e ~ s  saved fo r  the Gowe? 

Mrl Clark. I do not  know whether we so specifically 

decide6 an the o t h e ~ s r  We d i d  raise certain questions, I 

hope the matter of a permanent a o m i t t e e  w i l l  be ~ubmitt;sd t;o 

%hem %n some faah%ofi and at aome t i m e .  

Mr. Mft~h~llr Suppose we l e t  the question of when we 

w i l l  put; it; up to the Cou~'t; ero~ait our next meetftng, and then 

we, t R i l l  aee the mmoranduai, and we w i l l  then have p r e t t y  w e l l  

in mind the  variours things on which we ha ve "passed the budkt 

Mp* Lemann. We  an B B B  how many there are. 

Mr* Mitohella We can see how many there arcs, and whe%ha 

we w i l l  put it up %hen, or wait and give %hem the %hole rule8 

along with it. Of aourse I can informally tell the Chief 

Justtoe what l e  troublZng us about thf.8 thing, write him a 

l e t t e r  about it and t& l hlm we are going t o  submit a mmorane 

dum o f  it, and they oan be thinkine; about it. 

MreDla~k~ I hope t h e y w i l l  n o t  deaide 1% uneil we have 

been heard in open aourt. 

Mr.MitcheL1. Then perhaps we had better not say any- 

th ing  untll t hR  t time.*. 

NIP. Obey. I should be quite w i l l i n g  t o  have the 

Reportes make the let ter .  

MY+ Clark, Hare i p l  a oase where my own rule for f i l i n g  



$1  
56 ! a muti& wit;I-r n brief statement of reasons is inadequate. 

(Laughter. ) 

l l i~ .  Idi tchel l .  L e t  us l e t  the question of subrcission 

p e a t  u n t i l  o m  next nmeeting, as t o  when we will 610 it. 

I 

E 

Mitchell. Then we paas on t o  RuZe 105. I 1 I 

1 
Bk. Clark. Bule 105 i s  either important o r  no%, as you \ k 

I i 

1 , I  

19 where I have attempted t o  leave out certain of the "n;ossH,; 
I 

I I 

if 1 may use that word,lE~* Zernann* I 
! 

Lsmalme I approved. it. I, think -- the word; not I i 
i the rest of it a 
i 

. - 

biP ' Tile alternative Buiuls 106 is siL:.ply daclara- i 
t o ry ,  an& colztalns a l l  the "muas". I 

$ 

Now, not iag  Bale 105: 

fflt;irithln bl%tl?e t i m e  provided by Law" ----- 
VlilZch is generally 00 d a y ~ ,  olld 2x2 %be cave o f  i n j u n c t l o x $  

i 

\ I 
i! It is 90 days ---- \ 

z 

I 
n a par ty  uggriovod by a" u ~ d c r  o r  n j lrdeent nay perfect 

I il 
an appeal therefrom by f l l l i lg  wit11 the clerk o f  tile a is t r ic t  

!i 

:I notj.oo of ~pppoax Which shall contafa his asalgpments 
4 



And, by x. the way, I th ink  a sound argument could be made 

that. I should be glad to be directed t o  tackle it& T h i s ,  

I tbough;ht, perhaps go t  i n t o  w h a t  the2.upper cour t  wanted~ 

'And euch bond approved by the oour t  as is required bg 

Yo11 wI3.l no-bioe there t h a t  there  28 no petikion fop 

allowanoe o f  en appeal, whiah %a one matter that has cause4 

a great  dea l  of diffioultyr X t  has worked out %ha% it i s l  

praoelcally a Por~elitg. Some'judges have deolincad t o  a l l o r  

an appeal, and have been mandamused to ellow it. It seems 

to be the r l e w  of' the olrauit oourt;a tht; the appeal ~h,hould 

be alloweti, buti you have to g e t  a judge m d  have it formally 

I a310wsd 
I 

B.s, Wfckez?sMm, What f a  the use of that;? 

Mrr Clarkg 3 do no% stsg b%$ of uae f o r  Its 
I I 

E&d8&ekaxl8halmxe %%.ere l a  no uae Far St a t  ax%. 

M P ~ D u ~ ~ Q .  You a re  t d k l n g  about' a p e t i t i o n  for appeal? 

Mr~Wickershem. Why ahould we not j u s t  taker an appear? 

M P ~  Dodgep T b r e  is no use f o r  it at all, unless theye 

are sobe oaaes, ctivil proaeedinge, where, as in some bank- 

ruptay proclesdings, you have t o  g e t  the consent o f  the 

court .  Are theye any suoh? 

Edr. Obey. Yea; in bankruptcy prooeedingsc 

& r  Dodge.$ Outside of bankmxptoy, Ilnsano 



F- - Mr.Wicrkerehaar, There are ~ o m e  prooeedlngs in t h e  S ta te  
-.-- 

.- 

praotiae where %he granting of appeal %a i n  t h a  d i s o r e t i o n  of 

either Che court ad quo os the oourt ad quen~ but it ie 

usually -where oases are no* those in h i a h  there  is an appeal 

by right. The great maas of cases are appealable by right g 

and where they are appealable by right it seema Lo me i t  is 

a l l  noneenrre to have a peaition f o r  appeal and an allonanoe 

by a judger It o ~ ~ g h t  t o  be a notice of appealtr In those 

aasea whioh involve an opportunity %o ~ e v i e w  &l.teh ie d i s -  

oretionary with the aourt, then of aourae you must have the 

p e t i t i o n *  

MFW Dodge. I do  not; think %here are any suoh civil 

oaees in the Federal  oourts; are there? 

M~rWf~kershala. I do not  reoa l l  any. There mlght be 

in bankpuptoye 

NIr. Dobier in bankpuptoy proasedbg;s proper there i s  thr! 

so mealled supervisory power 

Mr,Wiokerehm. But  we m e  not deallng wlnrlth that. 

Mr. Wiakersham. Nor with admiralty; but in ths 

ordinary common law andequify case -I 

Abr. Lemann. You can always go up, but I th lnk it ie a 

question of how you go up* 

Wickeraham. Of course in the Supreme Court, the 

q u e s t l o  7 i s  whether or not there i s  a Federal  quesCion of W W ~  



I 
+%he Oourt w i l l  take oognizanoe. 

& I 

, i Mr. Clark. Wow I go on: -- 
I 
! H F ~  Tolman. Dean Clark, d i d  you intend to have, all 

f 

i i n t e r  looutorg motions  ~nppealsb le by thi s l  

i 

i Mrr Why is it? 
i 
' f 

1 
I MF+ Tolman. The language t a t  
i 
I 
i ttaggrisved by an order or tn jud@;mentSr 

MF. Olneg4 It should be '!by a f i n a l  order." ' 

I was going t o  suggest that the plu?aee --i 1 

*a party agg~levcsd by an order or a judwent may pwfeot  / I 
i I 

i 
i an appeal" -- 1 

i 
i I r 

I Bay, without our knoving it, enlarge the right of appeal?/  1 
! 

and I th ink we, ought to say -- j 
I 

t "within the time provid ed by law fo r  taking an appeal. " . 
I 

MY* Obey. xee. 

Clark. All right*. 

In the f l r a t  plaoe,, a parey ent i t l ed  by / I 
i 

law Co appeal may perieot his  appeal by fllingc 

Mr. Olark. I think HIr. ~ d g e  wants t o  aay aomathing 

t 
I appeals from interlooutory orders. 
,I 

I had not intended to 80 i i 
i 



3 ., 

& -  , MF, Clark. Your s~xggestion i s  more l i m i k s d ,  I know. 
-2 

* .- Hr.  Dodge?. T h a t  dilscrationary powur of the  eourt, which 

2s so v ~ ~ l u a b l e  w?tth us, I m going to put in 8 memornndum to 

YOU 'Qaf;f33?a 

Mrr Wiaker~hiham. We cannot enlarge the a c o p ~  of %he 
I 

i right o f  appeal.  That 2s dependent on the statute. 
i 
I 
I 

I 
I M x - ~  Mitohell, It l a  oleas ly  outside of our funotion. 
b 

I 

1 
I 

%re ~ ~ ~ k 6 ~ 8 h ~ r s  X88e 
< 
: 

'1 
i Edr. C l h ~ k r  if we p ~ %  in "a par ty  en t i t l ed  to appeal", 
i 
/ we d o  n o t  need to sag anything abouk " f ina l  o ~ B e r " ~  

. i 
k 

1 Mya Tolmand, Boo 
I 

I - 
z .+ c:,$3e?\ 

'P'1 1 
t~%$ I I W e  GOlarks A 1 1  r ight*  I 

1 

i Now I go on, i n  the next eentenoe t 
I 
I 

"The alerk s h a l l  mail oopies o f  the no t ice  of appoal" I- 
'/ 

1 
I I guess probably we go back to serving those+ 
I 

'I 
t MY,  laker re ham. I would do 1% by a not toe .  
1 
1 

i 
Mr. Editohell., Do you mean nctioe 6s the lawyer? 

i 
i 

~iokersham~ Yes 8 and f i l e d  usith the c o u ~ t .  
;i 
I 
1 Mr. CLa~ke "Such party shLl a%rveR? 

,i 
i Mr. Mitohell+ It ought t o  be.serve6 on the opposing 
4 

$@g@ s /  party and immediately f f l e d ,  and 1% %.a not p e ~ f e o t e d  until i t  
* %=. " I c,p>i 

-1 is filed* Tha* is .the propm practioar I 
1 

~ M T ~  Clark. A1Z right. QP~aourse you have to have the 
I 

> I  
; court lasue a oitat ion,  eta* 

. I  
I 
, i 

"Shall eerve copies  of' the l i o t l o e  of appeal and bond* -- 
I 

i 
I Do you want a o o p y  o f  t he  bond? 

r; 



I 

I 

I 

I zij9-l- 
61 1 

+ .  
I 

I 

. &, Wiokersham. Yes .  
1 - 
I 1 

I Mr. Sund e ~ l a n d .  A copy of the bond l 
I 

Mr. Clark. I d l d  not t;hlnlr it was very necessary, but; 
I 
I thoughi; I would raise  the question here. t 

The bond is on ftlle i n  oourtj 1~1 it n o t ?  
1 

I 
Mr. T)obie. He knows there tar a bond, and if ha, wants t o  

*I make any objec t ion  he oan go there and f i n d  it. I do ?30% 
1 

see any sense in making h i m  file a copy of t h e  bond. 

You do not perfeot  t2le appeal  until the : i 
I ' 

not ice  has been sorved an8 %a on ills together vith the  b d ,  / 1 

1 
i / where bond is required. I 

i 
Mr. Hitohel l .  The bond hae t o  be approved by t h e  oourtr/ 

I 
Mrr Lemann. That ia r e a l l y  the only thing tha t  $ivtss 

1 ooncern to the  ~ourt now -- t h a t  1s. fixing the bond. You 1 i 
I 
1 t r t ~ ~ ~ .  have t o  go and do that. 

I 

i 
I 
j I I 

! HF. Clark. I d i d  no t  q u i t e  eeehow t o  g e t  away from i i 

having Che bond approved by t he  cow%. 
i 
i 
I 
d 

M p *  Lemam. In.aome aaaes does he no t  f i x i t ?  I th ink/  i 

I 
he does in a superseaease I 

'1 i 
i I 

i Mr. Clarko T h a t  28 it$ he dooa in a supmsedeas bond. I 
Mr. Lemann. He has to fix it there. I 

I 
B b r  Olnegr That  is not the appeal bond@ That  is the i 

I 'I 
I 

I stay bond. I I 
1 t 

- I 
I I Wiokerslham. The bona has to be approved by We 

I 
a o w t  anyhow3 does i t  not?  

1 





I: Mr. Wiakersham. But  i a  n o t  t ha t  the osae i n  t h e  *State  ; 

:; - graotice, t o o ?  He aannot get a stay unless he can, seoure 
I 

I 

I! the, payment of the judgment on appeal. He La going Z;o bs 
!i 
i wiped ou t  and niined, and he cannot appeal. 
li 
I ' 
i! 

i\ 
%re Dodge. I do not know whether we can ohange it or 

1 

n o t b  There was a oese, of an ouCrageous judgment by Judge 

Ande~son in our district oourt five or aix years ago wMoh 

would have rrlined five, bank prelrldenta and emlnmt men in 

Bostono Judge George Anderson fo~tnd  a judgment of 

W~,OUU,UUQ against them. It was uplse+t by the oourt  of 

i appealst hut the poeit ion of appealing from that  judgment 
1 

put thos e men in a t e r r lb le  ~ i t u a  t ion ,  and if Sherman ! 

1 ;i ~ l r f l ~  3 

'/ Whitwell had n o t  agreed with me, t h a t  eaob one o f  t h e m  could I I/ I 

If 
assign all of hts property to a 'brustes i t  would have ~ulned 

I) 
I &  
i! 'i high o f f i o f a l a  of the Old Golony Truat Oompang and o ther  
/ /  

banka in Boston* 

I 15 

t t  Mp a Wiakeraham. What s u i t  w as that *l 
I /  
I ,  

Mr. Dodge. That was tha t  o i l  ref ining case -- a ij 
ti 
;i perfeatly o~xtrageous judpenC -- New England Oil Refining 
i t  
! i  

i/ Company. You will f ind i t  in the  Federal Regort;er. 
il 
is 

/ j I&* 85akersham. There was the famous case where Judge 
r i 
ii 

b n d i s  imgaeed a sentence of $ ~ ~ , o u o ~ * o u Q  on the Standard O i l  
II 

j/ Company of Indiana. 
/ /  // Dodger That aaae cel led very dramat;iaallg t o  my 
I; 

the f a o t  that t h ~  court ought t o  $avo the saae power 



to al low an appeal  w l t h o u t  sequ i r ing  a supereedeae \ bond f o r  

-%he full amount* 

Mydr.  Wioke~sham~ Of course  the cour t  oughb to have and 

has ju r l rd io t ion .  1 remember sn eppesl  in a rai lroad 
I 

fareolocltwe aaats where I g o t  a e ~ ~ p ~ a e d e a a r  on a bond of $50,060~ 

'i and it Involved aeveml milL%ont!h ;I 
I f  
;I Myr Dodge* Z thlnlr you ri l l  f i n d  many Faderel  oacre8 
j j 

where thw oourt; hea rsald, nUnfortunately, we have no d i e -  
,\ 
I 

' I  
$1 crstion whatever in the matter." 
f 

I 
it 

!! Mr. Wickereham. That is n o t  general, I think. I have 
/ /  
i: known aeveral oaeosr where Federal  judges all'oaad a supersedes ii 

on a reasonable bond, in view of a l l  the oi~cumatanoes~ J 

: 

Nlr* Dodgep 'Pha ~ituation in *%oh we, were placed in 

t h a t  Mew England 011 Refining oancs made, it qui te  important 

for us to ~xarabe the l a w  aa $-k was a t  tkat t%m, arad we 

found that  there waa nothing, apparently# tha t  aould bs donee 

If t h a t  could be modified in some way by a rule so as t o  

give, d i l eo~et ion  t o  the o o u r t ,  it would be a very valuable 

reault 

Wlloka~r~shn~ What is the ertatuke as t o  suporr~ede~ilrs? 

Mpr Dodge, It saya *for d ~ m g a e  and o e ~ t p l ~ .  

Dlsrk* In Rule 112, whish is the r u l e  govarning 

exeoutiona, I d i d  not  try to change the law at all, 

t 

i 

Mpa Wf akershans. There 18 a d i f f  erenae, I th ink,  between! 
r 

i! 

I/ the rules at aomnon law and in equlty cases* 
il 
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Q 9 q - y :  
&,*_9<Ji $ 

" 8 ~ 4 ~  Supe~sadeas, In,any oase where a w r i L  o f  

error may be B aupersedean, the  defeYldant may obtain auah 

supersedeas by serving the w r i t  of error, by lodging a copy 

thereof  f o r  the .adverse party in t h b  olsrkqs of f foe  where the  

record remaina, wlthin 60 days, Sundays exolueive, a f t e r  the 

rendering of the judgment complainsd of, and giving the 

ssauritg required by law on the isauing of %he aitation"r 

M r e  YBiokeraham. w9eclurity requlred by law" -- what? 
Mr. Clark. "Required by law." 

XI% Dobie- t irr in Seotion 869, and it does not 

apeaify t h a t  5% has t o  be far the amounC of the j U d p e n t r  

WreWlckereham. 'Pha t is what I wanted t o  know. 

Mr. Dobie. It say8 -- 
"Stlall * $6 * take good and eufficient securit;j * * + and, 

if he (the appel lant)  f a i l  to make h i e  plea goud,shall anewer 

a l l  damages and o o s t a a W  

But i t  duos not ~ p e a i f y  the amount& 

&. Wickersham. But i t  duos not say the bond must be 

in the amount of the judgment P 

Mra Dobid. Not it says he must give a bond d)ith "good 

and sufficient aeouri'6yw~ It is only for costa where it $8 

not a supereedeaa, but vhere it is a supersedeaa he must give 

"good and ~ufiicient aeaurityw and the appellant "if he fa1 

t o  make his  plea good, shall answer all damage8 and c o s t s  

I do not  think i t  apec i f i ca l lg  says it has t o  be for the 



amount of the judgmentr 

Nlr. Wiokersham. That raa my impreseion, t h a t  there was 

disoretion in the aourt to fix t b  aamoun% of the bond. 

MT. Dobie. me it your impression that %here was some 

Federal statute that specifically said the bond had to bo 

i n  tho  amount of the juagrnen*? 

k6 Dodge, Aa omstrued by the aourbs, 

We Wicskeraham. That i s  in aomon-law aotiona. 

My. Dodger I am n o t  sure. I t N n k ,  if Zt is of any 

La have memrana- on %% + 

MY* Wiakersham. Xes 3 I th ink we ought  to know t h a t ,  

Mr. Dodge. If t h e r e  ia anything we oan do$ we rshould 

& + 1 1 o k e ~ s h a s ~  I r eca l l  two or three oases where &he 

aourt f %xed the bond on eupersedeae at an amount much l e ss  

than the amount involved in the judganent. 

Ml?a G l a ~ k *  E@P@ %S 8 C8a6 lHh8~0 k&,b 8 ~ 0 ~ ~  of 

to be required by the Federal oourt on aupereeaeas %a to be 

determined by i t  in i t s  ~ouna disoret ion under the lawe and 

rules of t;he Supreme OowOs Bsre is another, however$ Thia 

18 an old case 3n the  F e d e ~ a l  Gaseat 

*The gractioa, of requiring a bond in double the amount 

of the agreed aosCs w i l l  not be departed from exoept under 

apecial airoumhtanaes rendering i% unneueseary." 

Dodge., Zere 1 s  a atatemant %hat -- 



@~uch indem3,tyr where the ju8e~ment or deoree l e ,  for the I 

rsoovsry of morley no t  othenaise seaured, must bs fop the 
i 

;; whole amount of the  jud nt Or decree, just 
;t 

damages for delay ,  and costs  8nd interest  on the appeal." 
I> 

'I I; %ye Dubie* That La the United Stxrbes 3aprazme Court: 
I 

il 
I[ 

:i ~~149, 
ji 

Mr. Vickerlrham. To w h a t  s f f e a t  is that? 
T fE 
1 

i\ 

I 
1 

I! 

Mrr Dobia. 1% saya apeaificnlly, this  United StRtea \ 
I I 

/I I Supreme Oourt rule,: 
i; 

I 

:I *~uoh inderanity, where th6 judgment or decree is for 
I 

: i !I 
j the reoovory of money not  othe~wise  seamed, must be for the ' 

1 I 
i I 

whole amount of tba judgment or dearee, inaluding just 
i ' ! 

I I ! r  
I I 

damages for delay, and costa and interest on the appeal." 
i $1 
1 , I  
1 1 

Mr. Wiakerehaa. T h a t  would f i t*  In the aaaterr I 
I 
I I j 

1 g r  

g j/ 

j/ r e c a l l ,  Cbe judgment sea secured in a measure by a 
I 

1 

1 

mortgag.,e on t h e  property.  
ti 
11 

Hplr. Dobits. I d o n o C k n o w  that t h a t  has beea &angedr j Ij r 1 
il Xave you e oopy around anywhere of gartints Swreme Court 

t 

I 
I !I 

1 1  
Rules? Pes; I t  La in the Supreme O a w t  rules. 3 

% 

i 1 

Mr. Mitahellr Do you Bean it regulate8 appeals to the 
tl 
l 1 

I i 
I Supreme C G ~  r t ~  m n  you say Qup~erne ~ o w t  rulesH, ym mean ; 

i li '1 
!I that relates  to appeals to the Supreme Oour$? 

I 

1 
I 
I 

't I j Mrr Clark. I% is in $he C. C.A. rulds* too. Here is j 
1 /I 

4 
1 il the rule of the FourtllCirauit, for example, which 1s ju& 

' 
i !  



the  same statement, a s  rp matter o f  f a o t :  

"Rule 1. Supersedeaa bonds in t;he d i s t r t o t  oourte 

m a t  be taken, w i t h  good and sufficient seaurity9 t h a t  %he 

arppsllant or petft ionsr 8hal.l ~ T U S ~ O U ~ ( P  hi8 ~ p p e a l  to e f f e o t ,  

and answer a l l  damages and a o e t e ,  if he f a l l  to make hip, . 

plea good. Suah indemnity, where t h e  judgment or deoree is 

for the recavepy of money not  otherwise seoured, mua t be f a r  

the whole amount o f  the judgment or deoree, inoluding 

damages for delay, and costs  and intereat on the appear." 

Mrr Dobie. 'Phat is an exaat; rsproduation of the Supreme 

Court m ~ J e *  

Mr.Clark. There f a  eomething monore w h s ~ e  it %a r e a l  

property, eto.  BOW, l e t  us 

Mr a Dodge. I would suggest t ha t  we g e t  a mernorand~m on 

that, and, If it l a  within our amgaoity, t ha t  we put thfs 

matter i n  t he  disore t ion  of the c ~ o u ~ t *  

Mr. Clark. In Che rules o f  %he %%rd Cirouit there is a 

rule that looks to br just about the same. 

BdrrDobie. 1 think quit;e gene~a l lg  the circuit  oourtar 

of appeal have adopted the Sugrome Oourt m2e. 

Mr. Clark. X am a little in doubt about what you want 

on the rnemorend~* Have you not got before you almost a l l  

we oan Ce11 you? Here are the eta tutes .  

Mr, Mitchello The a t a t u t e s  do not apeairy the amount. 

b!ir& Dobie. The s t a t u t e s  do not specify the amount r 

' I  

I[ It is the Supreme, h u r t  rule. Do you think it l a  a l l  1 
!i I i 



right for us t o  suggest t o  the' Supreme Court that %hey= ohange 

4 We can take if up with them, I gueseo 

Bd~r Clark. Hoa would you suggest that they ohange it? 

H%tahellt Their ru le  rela6es on ly  to appeal8 fa 

their o m  e ~ u a ) $ ~  

Mr. Dobie, Yes) and pract iaal ly  all t h e  circuit c o u r t s  

of appeal have the same rule6 
I 
i 
I Mr. Clark* If you are going to suggest a new rule, 

i 
'1 what would you suggeplC? 
i 
i 

M y b  %ltehel f r r  Put 1% In the disaret ion of the court* 
k 

Mr. Wioker~lham. Here is a Supreme C o u r t  rmls also I I 

I 
I 

I 
, which draws a diatinetion: 

I 1 

1 I 

I 

I 

t 
I 

*$laoh indemnity, w h e ~ e  t h e  judgment or deoree is for  I 
I 
1 

I 

I 
the recovery of money n o t  otherwise secured, must be for the j i 

1 
I 

'1 whole amount of t h e  judglgent or decree, inaluding just 
i ,I damages f o r  delay, and oosks and i n t e r e s t  on the appeal$ but I 

'I 
I 

1 in all a u l t s  where the property in oontroveray neaeesarily i 
1 
\ follows the  event of the sui t ,  ss in rea l  aations,  replevin, ' 
I and dm a ~ i i t s  on mortgsges, or where the property is in the I 
7 1  

m.~stody of t h e  marshal under admiralty pruoess, as in 
~i 
1 -  
,I aaae of capture or seizure, or where the  proceeds thereof, or 

a bond Tor the value thmeof, f a  in the cuetodg or control .i 
1 
: /  of the  oourt, indemnity is only required in an emount suffi- 

'1 oient to secure the a w  recovered fop the u s e  snd detention 
1 
i of  the p~oger ty ,  and the  oosts of *he rruit# and just; damageill 



71 / 
1 : f a r  delay$ and o u s t s  and i n t e r e s t  on the appeal." 
I 

j - 
I 
I ME. Dodger You see, it is entirely a d t s t r l c t  cour t  
I 

'r 
matter ai th us, because it 1. the bond ahiah you flle to prs- 

i 
t ! 

vent the  proosss of the d i s f  r i o t  o o u ~ t  in the  way af exsautlon: 1 
! 

1 being issued$ so it is w e l l  within the  soope of the rule- 
I 

I 

I 

m e k i n g  pmer if it i s  a rule propofition* 
i 

I 

t 1 
I 

Mr. Wi~kershan~ This is the nrle of. the Supreme Colirt  
1 ! 

t 
/ bhaC I ma read%% from. 

Hitahell* I think it is alearly  w l t h l n  the  p m e ~  I 

of the oourt in making these rules. 

BY. C L a r l t .  The ~ l e  in the Third Cirau i t ,  which I have 

/ just been lookin&5' st, is exactly tho same as that ,  inaluding ' I I 
1 1 the provision as t o  mortgsges,etol Let me see if' I aan 

i I 
f ind  the rule in the F l r s t  O % T G U % ~ *  

W *  Leaann. I think YOU ~3.11 f ind  that praatically a l l :  
i J 

the 0. C. A. rules are aopied from the Supreme C o u r t m ~ l s s ,  : 
i 1 

I 

/ where appropriate. I 

Mr. Wickorsham. MreDodgela case was aimply s judgment ! 

'i f o r  a sum of money. 

Mr. Dodge, i t  was in a rece%ve~ship oese in equity; 

yes0 
11 
d Mr. Olark. .The Plrst Oironi$ has the same rule. What 

Dodge. put it in the d i s~re t ion  of the court  -- 
.i 
4 

'1 the amount of the bond to be fixed in the disaretion of the 



! oou~t, 80 that  if a man had only  $1,000, and had a v e r r l l c t  of . 

i -  $5,000 against  him, he could stag the l o s s  of his $1,000 by 1 
I 1 

putting up a bond for $1,0001 
I 
i 

I M y o  Htche l l .  That makes I t  necessary for everybody to 
L 
i 
I run up t o  the judge before taking an appeal and f i n d  out  what 
I 

1 
i the bond would beB 1 
I I 

c! & o  Dodge. Only t o  supersede. They have ten daya in , 
I 
I 

1 wNoh t;a euperaede the  issue of exeaution and stay  the judg-- 
! 

i 
men.&;, ! 

1 

I 
i 

MY& Lemann. I doubt whether you can g e t  up a workable . 
I 

1 

1 rule t ha t  ni l1  rel ieve the judge of fixing a supersedeas bond;: 
I 

but, real ly ,  what M ~ ~ D o d g s w a q t s t o d o  is tosubst i tuaea  I 
i 
i more i l b e ~ a l  formula. He has one bed oaae which leads h i m  toj 
I 
I desire that,  very p~operr ly~  but I question whether, as a gens 
i 
i 
811 proposition, it is f a i r ,  when the pla int i f f  has gotten a t 

I 
i 
j judgment, t o  pemnit a defendant t o  stay it merely beoau~le t h e  

'1 delendaurt has not got that muah money. 'Phat i s  really the 
1 
1 effect t;o whioh he propoaea t o  go. X doubt whether t;hat fsr 
1 

1 
I proper. There lnay be hardship oaess now and then. Xou 
I 
1 cannot avoid those alt;ogether. 
I 
1 
I Mr. W1okereha-a. That; i s  the mle in our  S t a t e .  For 

' i 
i instanoe, you have a money judgraent. You aan only stay 
I 
1 
1 exeoution by giving a bond with sufficient surstiea for the I 
j payment o f  the entlre amount of the judgment, with cost2;s, 
I 

interest and caste,  in the event o f  srffimnanoe. i 



I k 

1 I 

1 

I Mr. Lernann. 1 thZnk t ha t  is the general rule. I 

1 I 

1 Mr. ~ i o k e ~ s h a r n .  But where, ae is the case here,  you 
I 1 I 

! have prope r ty  involved,  or there  18 a mortgage, or where there 
I 
I is properCg which is subject to the judgment, the ammnt of  , I  : i 
1 

'1 the bond can be ffxed-by the c o u r t  in i ts  d i s o r e t i o n .  I 

i Mr. Dodge. Suppose you j u s t  took t he  rule ag it i t s  I 
i 

i I 
/ here ,  and added the words "unless the o o u r t  shall f i x  some 

/ other amount". It applfetn harshly onlywhere  t h e  manhaa 
I 

1 
i no t  a s  much money or proper ty  as the amount of the verdict .  

~ i 
i 
I 
; Then he canno% a p p a .  f 
1 

I 1 
i 
I Mr. Mitohell .  There 18 some hardship; but just think i I 

' 1 I 

I 

1 what it means to al low psople to taka appeal8 by giv ing  a f 
i I 

i 
t ! I meagre bond, at little expensel You are  just encouraging 4 
I 1 
i 
i appeal8 f o r  purposes of delay. : 
1 I 

i 
1 Mr. Dodge. In o u ~  S t n t e  eourts no bond is r eq l~ i r ed  to ; 
i 

stay the execution. It seema very o l e ~ r  t o  rae thn t  a fe l low 

ought t o  be able  to stay the seizing of all h i s . p r o p e r t y  by 

putting up a l l  h i ~  pl~operty,  even if the judgment is f o r  a 

somewhat l a rger  amount. 

M,, b b l e .  How about a rule that would enact this nxle, 

but give power to the judi~e, in his  d i scre t ion ,  to f i x  a 

d i f f e r e n t  amount 5f the peauliar airaums tanaes o f  the case 

seemed to req~xlre  it? 

Mr. Dodge. That f a  what I had in mind. 

Elir. Cherry* HF. Dodge, what facilities would t h a  



1 

1 -* 

r 

t r i a l  court ,  the Federal  d i s t r i c t  oour t ,  haye to de te rmine  
\ 

1 

! t h n t  he was putting up al l ,  his property? 
I 
I 
L M,. Dodge. The clerk? 
I 

i 
z 

Mr. Cherry. The o l e r k  or the judge, e i ther  

Wlrr Dodge. Oh, you would have to ~ a t i s f y  the judge. 

I You would have t o  have a vary s t rong case -- either a %re- 
j 
/ mendoue verdict f o r  an amount which obviously's man probably 
I 

7 
/ oould n o t  put up, or e l s e  he would have to make a showing of 
j 
that. 

I 
! I 

Mr. Cherry. It seems to me it would be a very d i f f i -  
1 
i 

/ cult t h ing  f a r  a judge to s a t i s f y  himself about that. If the 

go and sxeaute, he does n o t  know how much they take .  You are 

assuming t h a t  he w W k  put up a bond for that amountr W i l l  

he diso lose  thnt, UP can he r e a l l y  be made to discloso that 

M r r  Dodge, If he wente to appeal to the d i s o r e t i o n  of 
1 
I 

; the cour t ,  he haa  to satisfy t h e  o o u r t l  There woul8 have bee 
i 
I 

/ no d i f f i c u l t y  along t h a t  l i n e  in the case of which I speak. 
I 

Hr. Wiakersham, 1 do  not remember what bond the Standar 
i 
/ OilCompany of indiana gave in t h e  $29,000~000 ease. They 80% 

i a stay. That waa a or imina l  oase. 
, \  

I 

i Mr. Olney, Ts n o t  the case you s t a t e  unique? 
i 

[ Mr. Dodge. I do n o t  know. It was a very la rge  judgment ' 

I 1 
I against an indiv idual .  1 I 

1 

I 
1 

1 

Mr. Lemann, If the  judge who gave t h a t  judgment had 
1 

j 
i 

I 
1 

the power you propose t o  glve h i m ,  he m i g h t  not have excrciaed' 

i I 



I !  
i :; 

$ 

&it - c in % f ~ v o r  of Che defendants. 
; t 

1 . 1 -  

1 Mr. Olney. The, Peason why I am asking is t h a t  I never , I 
t : 
I 

i / heard of such a oaae before. I never heard ofan instance 1 

I 
I 

1 where a man watl under clrttumetanoetr of hardshlp in giving a j i ! L 
j bond. It is sometimes e~barra~lsing and d i f f i o u l t  and a l l  tha! 
i I 

j 
/ sort of thing. I 

I I 

(i Mr.llodgs. I th ink perhage I overestimate t h i s ,  because/ I 

a l l  my oases are imaginary except t h a t  very r e a l  case where 

the diflioulty was ~o tremeneous. Here ware Ben, one of whom 

was perhaps worth half a million d o l l a r s ,  president of the 

Liber ty  Trust (lumpany. He had this judgment of S\p6,000,000 

against h i m ,  and he was in a very difficult plight; If 1% 

had n o t  been for a conoesslon made by opposlng counsel, there 

would hanave been a seizure of a l l  h i s  property* and he would 

have beon rufned then and there; but it is such a rare case, 

as Judge Olney gays, that; I am w i l l i n g  t o  withdraw the st~ggos 
? 

/ %Lon, and truat thnt; no such case will ever arise again. 
I I 

i 1 I 

I&. Wiokersham. It i s  an appalling aas'e. 
I 

i I 

i I I 
i Mr. C l a r l ~ ~  Of aourse, it l a  now oovered by the Supsome " i 
I Z 
i 
/ Cour t  and C.O.A* rules. I 

I ' I  
I 

My. Mitchell. We are  no t  interested in the Supreme 1 I 
1 t i 

1 Court ruleq That only  affects appeals t o  the, Suprerae Court. 1 1 
'I ! 
t 
I 

MY. Dodge. That l a  oovered by the statute, is it not, I I 
! : 
i 

j unless that i s  changed? I 

j I 
4 Mr. Mitohell. The Supreme Gowt rule mimt affect a i 

I i 
t i i 



d i r e c t - ~ p p e a l  fron the d i s t r i c t  oourtt yes. I d f d  n o t  th ink  

I I 

abou% t h a t ,  

Mr. Clark. The a t a t u t e  is ju8C generals 

Mr. MZtohell. You ought t o  provitde, then, tha t  the bond; 
I 

is requirod by law. 

IVIr. Olneg. Row does tha t  happen t o  g e t  In the C. a.  A. / 

rules? I a  Chat auparrredeas on going from there, o r  going 

f ~ o m  the district oour t  to the s%rcru5t o o w t ?  

Mr. Clark, No; it says "in the diatriot courtsH, the 
I 

diabriot c o u r t s  shsll take suoh donds as so and sac  That is 

the proviaion I read you. 

M F ~  Wioketrshwm. But i a  not  t h a t  the provi,sion in the 

C I e C e A a  rules? 1 
.i 

MF. Mitchell. It is f n  We C.C.A. rules, because a f t e r  

t h e  oasa  reaches thwae they have power to s e t  as ide  a stay 

or grant one; so they hit the thing in advance by sayfng, 

"If you g e t  your bond in the dlstrict cour t  f a r  so muoh, we 

will l e t  it stay." 

i 
Mr. Dobie. Could not; the appellate  judges also  take t h e  j 

i 
~ 

bond and allow t he  appeal? Is not that gene ra l ly  permitted? i 
I 

In most cases aanrlot thie bond in the perfecting of the I 
I 

appeal  be taken, the granting of' the appeal? Can it no t  a l l  i 
I 

i 
be done by the judge of the appellate oourt rather than tho 1 

1 

: 
Mr. Clark, I do not know. Can it? I d i d  not suppoae i 

i i 



Wiokersham. I think you may go to the  judge of t h e  

appellate oour t  f o r  your supersedeas. 

f i b l r .  Mitohell& In the Supreme Court, under the old prac- 

t i c e ,  before oertio~ari was provided for, you could g e t  your  

appeal allowed ei ther  in one oourd; or in the other.  You oould 

g e t  it allowed by the ai rcui t  aourt of appeals,  or by a d9s-  

t r i c t  c o u r t ,  or by the Yupreme Court; but I think as far as 

oertiorarf oases are concerned, that  is a l l  out of the way 

8nCi'$tW8y e 

Mr, Dobie. I think in these cages it is provided that it: 

may bs done either by a judge of the d i s t ~ i a t  oour t  or a I 
I 

judge of the, S~iprerne Court -- that is, in appeals t o  the 

Supreme O U W ~ ; ~  

Mr. Clarke l a  t ha t  in the S~~p~erno  Cour t  rules? 

MY. Dodger Supremar Court Rule 76. 

Mr. Olarkr Ann long as they have not got any alllowasance, 

but just a n o t I B e ,  we do not need to worry about that* 

Now, we have the  provision for service of tho oopies o f  

the n o t i c e  -* l eave  out "bond" -- upon the pposing partfes P 
or t h e i r  attorneys, an8 f i l i n g  i t  in oaurt at onoe -- 

?And no other or further c i t a t i o n  or service of k h s  

appeal 9E.lall bar r e q ~ l l r o d r  Provided, however, tha t  the 

record as r e q ~ ~ l r e d  under Ruletl 106~10% below shal l  be f f l e d  
I 

1 with the reviewing cowO an8 ththe aaes there dookeCed within 
I 



30 ( o r  40) days a f t e r  f l l i n g  oE the no t i ce  of appeal, unless 

within that per iod  t h e  d i ~ t r i c t  o o u r t  for. cause shown en- 

lasges ~uoh timo." 

On t he  quoe t i o n  of time, which l a .  now governed by the 

C.C.A. rt!Cles, which v o r y a  good dea l ,  30 or 40 days saenied to 

be a f a l ~  average of the rules of the  various c i ~ 0 ~ 3 . t ~ ~  

Mr % Wlck orsl~anl, We cannot change Chat. 

Mr. Sunderland, You LhSnk we cannot? 

M y r  Wickeraham. I do not  believe we oan. The mles  of 

the appcalla.te c o * ~ ~ % s  s e l t l o  that* The Supreme Court  rule 

would s e t t l e  it a a t t o  appeals to. the Supreme Court. 'Phe 

C.C.A. rnles vrould s s t t l e  it as to appeals from t h e  d i s t r i o t  

o o u r t a  t o  the  CIC.A. 

Nlr, Mitchell. Xs it no t  a s t a tu to ry  requiremant as  to 

the f i l l n g  of the ~ e ~ o r d  in the appellate  c o u r t ?  

Mr. Clark, No; I do n o t  th ink  so. I mean, thls is a 

questeon sf tiitme, 

Mr. MZtcholl. I know; but does not  the statute say 

when the  recrord shal l  be fflec! in the appel late  c o u r t ?  1s 

%hat a l l  a m a k t s r  of P T I L ~ S  

i s  the suggestion of John J. Parker, senior airouit  

judge, Be makes short shrlft of it r 

%he subject  of procedure an appeal i a  one which should,  

of course, be covered by t he  rulee." 

However, h i a  suggesttone relate to prooeedings in the 



; district  c o l r r b  We a r e  ra ther  loavflng Chlngs up in the a f r  
I 

I 

i 

I a l i t t l e  b i t e  I - -  2 -  

I 
I Mr. Clark. I do n o t  th ink  the  atatutes provide it. 
I 
j It i s  covered by the rules in oaah qircuit, and also  i n  the  
I 

i 
! I Supreme Court. 
i 
! My4 Mitchell. You have not any expreBs provision here 

I 
! f o r  the granting of a stay of exeoution by the d i s t r i a t  oourC 
j 
I t o  al low motion f o r  a now trZal o r  appeal. There 19 a statut  1 
I vhich says that the  o o ~ w t  sha l l  allow R s tay  of 42 days. For 
i 
/ what purpose ? Not f o r  taking an appeal, but f a r  filing at 

i 
! I 

motion for a new trial, You know, when lawyers want t o  g e t  
k 
I 
1 stag to per feo t  sn appeal, they aek for a atcly of 42 day8 t o  
i -1 
I per fee t  a motion f o r  a new t r i a l .  That is a l i t t l e  h i t  
i 

) foolish. Then all you ssg i n  your rulea is someth;hing about 
! 

I 
! I "unless the court shall grant a stayB# 
1 
I MY* Clark. ~hnt' La Rule 112. I t r i e d  just to r e f e r  3. 
I 

I 

/ i back to those  staeut;eeq I do not make any Independent 
i 

! E 
provision on that subject;. 1 Pray t h a t  tho writ of exe~ution 

I shall issue unless the court shall have granted a stay. or 
'I 

i 
i supersedeas bond shal l  have been I L l e d .  
I 

Mitohel lx  I think we ought t o  have an expresa 
i 

provision in the rules that  the  o o u r t  m y  grant a stay for  a 
i 
/ ce r t a in  length of time to allow a motion f o r  new trial or for 

i 
; appeaX. The statute does no t  say anything about sppeal  to 
i 
i 

11 t start w i t h 3  and, even though the rule covcsra it, it makes i t  
1 
1 neceslaarg for the lawyer not t o  look at o w  rule@, but t o  
i 



run back t o  the s t a t u t e .  Vherevor we have s simple t h i n g  Ilk4 

t ha t ,  and can s a t  5 %  up %n the rcLe, he do08 n o t  havo t o  m k a  

arosa ~ e f e r e n s e s  a l l  %ha $%me to the Saw, It 1's a %5tt fe  

awkward to r e f e r  him back to the, Unite0 S t a t e s  Cuds any more 

than we can help, 

Mr. Wiokersham. If it is a motion for a new t r i a l ,  of 

oourse it is all within  t h e  juriadiotion of t;he district 

o o u r t ,  and they can grant a s tag  on such terms as seem j u s t  

Mr. M i t o h o l l p  They can grant a stay of execution to g i v ~  

a man time to make appeal* 

Mr. Wfckersham, Yesg but f n  case of not ice  f o r  as- %r%r 

theyo probably would have been no judgment,, 

Wlrl FBitahell~ in the United S t a t e s  aourk a judgmen,nt %a 

entered ri@t away, tho moment t he re  is B verdfotot. 

M-pr W%ckorshamc Yea; that is so I n t h e  United Shatohn 

COUP% o 

Mr. Clark. Bere i s  Section 865: 

"P~inted trsnsorlpt of reoord on appeal t o  oircuit o o t r t  

of appeals.  -- In any cnum or proaeeding wherein the f i n a l  

judgment or decree  is sought to be reviewed on appeal to, or 

by writ of e r r o r  f r o m ,  a United S t a t e s  c i rou i t  o o u r t  of 

appeala the  appellant or plain%f %f in arsm sha l l  cause t o  be 

printed under auch rules as the lower oour t  s h a l l  gresaribe, 

and shaJZ. fhle in the o f f l o e  of the c l e ~ k  of auoh eireuit 

oourt of appeala at l e a s t  twenty days before the aase is 



/ cal led f o r  argument there in ,  at Least  twenty-five p r in ted  
1 

1 
f transcripts of tho recard of' $he lower c u m t ,  and of sueh 

! pa r t  or abstract o f  the  proofs as  the rules of such a i r c u i t  

court of appeals may requ i re  , and in snoh form a s  the Supreme 
I 
i 
i 
I Court  of  the  United S t a t e s  ahall by rule prescribe, one of 
i 
i 
1 whioh p r i n t e d  tr8nscrflgts shall be ccrtlf ied u n d e ~  the  hand 
I 
i 
i of the olerk of the lower c o u r t  and under the  seal thereof, 
4 

I 
I 
I 

. and ahall furnish three oopies of auoh pr in ted  transoript 
1 
i 
! to the adverse party at least twenty days befare suoh argument 
! 
$ I 

/ Either the o o ~ w t  below or the oirhuit o o u r t  of appeals may 
I 
1 order any o r i g i n a l  dooument or other evidenoe to be sent up 
j 
/ in a d d i t i o n  to theprinted oopies of' the record or in l i e u  of. 
I 

1 
I 

/ p r i n t e d  copies o f  a part thereof; and no m i t t e n  or type- 
I 

1 wri t t en  transoript of t he  record a h a l l  be required." 
i 
I 
! 

M F ~  MNIStcbelle 1 d i d  not catch the drift of the firs% 

/ part of thate Doea tha t  make aome p r o d s i o n  for dooketing 
i 

'I 
j your appeal in the o o u r t  of appeale? 

MF* Clark. No; thls i s  just the f %ling of a transor.f.ptr 

/ P r i n t e d  trarnsoriptsr of the rectord must be f i l ed  a t  l e a a t  
I 

I I 
/ twenty days beroro the oase i s  c a l l e d  f o r  argument therein. 
;I 

Mr, MitchellD Then th etter o f  dooketing in the a o u r t  .p. 
/ of appeals i s  a matter of rule up them; is it? 
i 

Mr. Clark. 80 far as I know; yes, and a l l  of them have 

I provisioner on the  aubjeoCa 
I 

W. Mitohell .  Whg do we say anything about docketing, 



23 322 

then -- to make it uni form thr oughuut the aountry? 

a Clarkr Part ly  t o  make ft Wl~foZW, and P ~ P ~ I Y  f o r  . thq 

reason you just; apoke of, about chasing the lawyers around. 
I 

I 
I 

I think there  is a good d e a l  to be said for including in heye ; 

all we can, so as not to ahase the  lawyere around; but you 

n r i l l  n o t i a e  that at the beginning of this section on appea1. 

are ohasa them bnok to the etatutea, "within the time provided 

by law. " 

Mitohell.  That is a subject we cannot touch. This 

matter 5.4 one that  we can touohi That i s  the point; but 

ins tead  of d o b g  i t  in the rules, we are r e f e r r i n g  the lawyer ! 
I 

to the s t a t u t e .  clf onurge, where it is a t h b g  we cannot I 

touch, we have to refer hila to the s t a t u t e .  Where it is a 

thing we om touch, it i s  a simple mat;ter to inoluBe ft in the i 

rules, and save referring h i m  to a statute. 

Mrdbbie. A lot of th is  stuff has t o  be done in the 

l owor  oour&. F i l i n g  t h l a  transcript i s  done in the reviewing 

oourtt Do you think there m%ght be some question rrtiaed t;o 

%he effeot  tha t  we have nothing to do with what is to be done 

up there1 1 

i 
i 

M l t o h e l l . ~  P rather th ink  8th I 
i 
1 

Mr. Dubis. That that is the i r  business and not ours? 
I 
1 

Mr. Hitobe l l .  There i s  no question about itr I 

Mr. Dobls, T h a t  we aan prescribe w h a t  i s  to be dona in 

the lower o o u r t  t o  perfect  the appeal, but when it is up I 
there,  when i t  ha be f i l e d  in the appellate uourt -- 



J Mr. Dobles Yes; I th ink  t h e ~ e  i s  a good d e a l  in %hat. 

I 
/ In other  words,  wcs cannot t ouch  whnt i s  to be done in the 
1 

; 
upper oourt. 

1 Mrr Dodge. IYlias t h a t  a statute you were reading? 
i 
i 
I 

%i M r r  O l a ~ k r  Yes; 28 U.S*Ck,  865. 
1 
i 
I Mr. Dodge, 'What seetion of the Judic ia l  Code i s  it in? 

Mra@%a~k~ It kas not a Judioial Code number* XC l a  the 

Mr. Dodge.. VJhrit seotion? 

Mr. Clark. h o t i o n  865, 36 Stat. 9 U L  

How would it do to s t o p  a l t e r  the word "requiredw? 

That would make it even neater  in length -- s nice  l i t t l e  

appeal aeaC%ono 

Mr.Wicksrsham. If you would put in parentheses after 

that  " ~ ( J B  U.SIC.~ section so and sow, that  would be s help j 
I 

.tf;o the bar* I 

I 
I 

My, Clark. Or you aould put in t h e  cirauiC c o u r t  ! 
1 

of appeal8 rulara of the various ctirouitaR. j 
I 

MY, Wflakeraham. Yes3 you could do t ha t*  
I 
i 
I 

i 

Dbr* Mitohell.  I suggest that we strike ouP, t h l ~  provi- i I 
I 

sion about docketing $he case in the  airouit court of appeals 4 
I 

Mr. ~ l a ~ k ~ '  And stop with the word "required". 1 

1 
i 
i MPr Dubis .  D l 4  ws not change that provision as to 
I 

i 
I 
l/ 



notice, and cut  old the  mailed stuff? 

Mr. Mitchellr Do we l e ave  t h i s  ppoviso in or out, 

j before we pass on t o  anything else -- the proviso nrhich i 
I i 

i attempts t o  a t a t e  when we s h a l l  do tMn@;s in t h e  cirouit c o u r t !  
I z 1 

i g I 

! of appeals? 
I I 

i 
Mr.Lbbie, I move that %hat go out ,  Mr. Chairmenr 

I :I 

i N F ~  S~nds~Sandr  X S U P ~ O P ~  i t a  

' f 

(The ques t ion  being put, the motfon was unanirnouely I I 
t 

I I 
i agreed to . )  i 

I 

i 
I Mr.Clark. In answer t o  your question, we were go ing  t o  
1 

1 
I 

i 
! ohange that t o  "notioew , ~ o m s t h i n g  l i k e  this:  ! 

{ 

i 
I 
I "Suoh pa r ty  shall  serve copies of the notice of appeal i 
1 
I 

j upon the opgoslng pa r t l e a  or t h e i r  attorneys and f f l e  it in 
I 

i 
i 

1 

1 t he  appeal shal l  be requireds" 1 

I I 

i i 
1 

I 

IgStchslJ* It dosa n o t  have to be $?%led at once, 
i 

I 
I 

I 

' j  It has to be f i l o d  wi th in  the t ; ime  f i x s d  f o r  taking appeals.  i 
I 

I 

Mr. Clarkr A l l  r ight j " f i l e d  in cour t  within the  t i m e H - -  i 
i 

1 
#I M y 4  Mfltohellr It has t o  b e s e ~ v e d  and filed within the j 
:I 
:{ 
i 

.! time f o r  taking appeals. 
, I  
I 

5 

I 

I 

i Mye D~bSbe. That ~ i 2 f  'be ~ g d g i a f t g d r  I 

I 

i 
1 

1 

I 
I 

i 
I t h ink  we have disposed of Rule 105, then; have we not  l 1 

I 

f 
i If thwo is no further objec t ion ,  we w i l l  c all that  finished : 
i 
j 
I 



f o r  tonight. Are you ready to adjourn nor? 

Mr. Mitohell, 'Phat f inishes Rule 105. 

Mr. b b i e .  It leaves us 1 5  rules(, 

Mr. Clarke Thirr is fine.  I am not sure but that  Rule 

106 is about tho  only big rule left, exoept proviailonal 
I 

1 

g 

i (Thereupon, a t  I O W j  ogcloak pcma, an adjournment uaeP 
r 

taken antel tolaorrow, Wadnesday, Novenibe~ 20, 1955$ at 9:30 

o'clo~k a g m a )  
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