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MEETING OF U. S« SUPREME COURT ADVISORY COMMITTEE
ON RULES FOR CIVIL PROCEDURE,
Conference Roon,
U. Se Supreme Court Building,
Washington, D. C.

Tuesday, November 19, 1935,

The Advisory Committee meﬁ at 9:50 o'clock aym., Hon,.
William De Mitchell presiding.

E RULE 8ly, TESTIMONY AND EVIDENCE,
(Continuation of discussion.)

Mr. Mitchells When we adjourned last night we were
discussing a mere matter of form, as to how we would express
this exceptlion matter. I think we have chewed that over
enough. Can we not leave that to the Reporter now, and come
back with the revision and chew it over again at the next
meeting?

Mre Loftin. I make that motion.

Mrs« Dobie, I second the motion. -

Nr. Mitchells It wlll be so understood unless there is
objection.

% Now we come to the last paragraph, dealing with the .
gappellate court. It 1s a sort of a delicate subject to put in

& clause like that, but we are confronted with the questlon of




whether we shall say anything expressly about whaﬁ appellats
courts shall do. We discussed that in a general way at our
first meeting, and adopted the principle that we were to deal
with procedure in the lower courts, and we had no jurisdiction
to deal with the appellate courts; but we gave a liberal

interpretation to what was meant by lower court rules, and

“zi.we included in'them everything that the district courts had,

even though it formed a basis for appeal, to carry the rules
affecting all sorts of practice and proceedings in the disw-
triet court or in anticipation of an appeal so long as they
were in the district court.

That was the principle we adopted. You were not there
(addressing Mr. Sunderland).

Mr. Sunderland, No, but I think that is a sound
principles

Mrs Mitchell, But we did not have the right to go into
the appellate procsdure. When we came back I wrote out a
atatement of the various principles the committee had adopted
and submitted them to ths courts I am sorry I 4id not bring
that oorrespondence with me. I stated the thing rather
slaborately in that‘letter,and got back one stating that the
court was in accord, at least se far as it had goﬁe into the
matter, with the principles we had adopﬁeda I think myself
1t would be unwise to put any statement here that an appellate

gourt shall or shall not do anything.
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the equity rule dids That 18, we are going to draw back from

]
5,
W, #

one of the most important practical subjectsnef_procedure; and
I think it would be rather too bad not to go as far as the
equity rules, at least, have gone.

on not qulte the same subject, but a subject a 1ittle
similar -~ namely, evidence == somewhat the szame difficulty
arises. I have been troubled, myself, as to whether, by
establishing a single action and then definitely running
away, so to apeak, from any réference to evidence, we would
not leave the subject in a worse situation than we found 1%,
because there has besn & considerable approach to uniformity
in the equity system. The danger 1s that we now do away with
the equity system, so to speak, Into our ane civil action, and
we may upset a very desirable trend., I think 1t would be
unwise for us to sit down now énd say "This shéll be the law
of appeals, and this shall be the law of evidence"; but I
wonder if we cannot, where the thing =zsems slmost staring us
in thé face, 80 to spesak, make whatever statement seems to us
appropriate in the limited area we are then touching; and, of
course, if the court thinks we have overstepped the somewhat -
shadowy bound tﬁat there must alwaysrba in this sort of s
field -« that 1s, between matters of appeal and matters of the
district dourt proper, or matters of évidenee and matters of
procedure == 1t can say 80} but‘it would seem to.ms, on the

whole, better %o do that than to draw away back from the

subjects




| desirable system, and r eferring particularly to patent law,

' not exactly the same; I mean, appeals and evidence == I ask

On the matter of evidence == and, of eburse, the two are

you to note the letter of Mn.. Wiles, of the Chicage bar, back
on page 7 of the commentss He wrote éuite a long letter; but
I was rather struck, in reading it, by his expressing the very

the present
fear to which I referred;, that we were going to ups&t; rather

but gensrally to the equity system.

Mres Mitchells What rule oflequity would he have reference
to in the case of evlidence? Will you mention that for me?

Mrs Clarks He did not refer to any specific ruie. He
just wanted no rule which would make a State law of evidence
applicables You will notlce that Judge McDermott suggests
that, but this gentleman did not want that type of rule.

Mrs Dobie, Mres Wiles' letter was limited to patent
cases; was i% not?

Mre Clark. Yes.,

Mre Dobleys He says that the patent lawyers knew 1t, and
it had become falrly well known and pretty well settled, and
if you undid all that you would have to start afresh againe
I understood that was applicable alone to patent cases,

Mre Mitchell: I think the Reporter has a good point in
the last paragraph in Rule 8li. In the first place, the equity
rules which the court has power to enact as applying to all

courts abntainﬂ the rule that a reversal shall not be had for




"*. are adding something in a common-law case that under this

s

an ;ghaterial error in the omission or exclusion of evidence.
Now,~comhng to make unified rules, the statute says they shall
be for the distriet courts, If we leave out any refefénca
to the subject ws are possibly affecting the type of case

| which 1s of equitable cognizance, in which the court, under

powef to make equity rules, deals with appeals, and yet we

statute we have not authority to put in.

I am wondering if there is not a Federal atatute about
immaterial errors on appeal ﬁhaé 1s broad enough to cover both
law and equity, and which will make this sort of thing une
necessary, In other words, we could state right here:

"Nothing herein contained shall modify thé rule 1laid down
in section %0 and so of the statutes" ~e

And thgre you would have this whole thing covered,

Can you point out any Federal statute on the subject?

MreDodges Do you not think we have the power, under
seetion 2 of the Act, to go just as far as the Federal equity
rules go? There 1s no limitation of courts in the second
gsection, and the court is given the power te unite th§ generai
rules prescribed in equity with those in actions at law; and
it seems to me it was meant that the court should go as far as
the equity rules now go.

Mr. Mitchell. I supposed under the power to make

equity rules they had cem@léﬁﬁipewer to control all the




b Olney agrees with that,

- practice and procedure in appellate courts relating to

equitabie casess
Mrs Dodges They are now authorized to unitethose rules
with the rules at lawy ;
Mr. Mitchelle With respect to the district courts.
Mrs+Dodges Noj thofe is no such limitation. As a matter

of stétutory construction, I should think that was true. Judge

Mrs Olney. I have not thought of it before, but the
language of the Act would seem to go that fara

Mr« Donworth. Why is not the suggestion of the Chairman
exactly what we want? We do not want to make a rule and we
do not want to abrogate a rule on this points Why not use
some such languagé a8 that ==

"Nothing contailned in these rules shall be held_to abrogat
this clause" -w

Or something of that kind?

Mr. Mitchells I doubt 1if, on reflection, Mr. Dodge
will stick to his point. Section 1 refers to actions at law,
and 1z limited to distriet courts. Then it says:

"Section 2, The Court may at any‘time unite the general
rules prescribed by it for cases in equity with those in
actions at lawa”

I think the fair inference 1s that it is talking about

the rules of the distrioct courts, because its power in section

]




1 1s limited to the dlstrict courtss

Mrs Dodges Sectlon 1 1s limiteds If you made separate
rules for actions at law of course they would have to be
limited; but by section 2 Congress seems to_me to indicate an
intention not to ﬁavs a residuum of these present equity
rules left floating in the alr, but to authorize the court to
consolidate those rules as they stand with rules for actilons
at lawe

Mrs Mitchells Then 1s it your opinion that you have to
go the whole way or not at all? -- that under this second
gsection the court may make rules for practice and procedure in
all caseé in the circult court of appeals?

Mre«Dodges HNos I would not go as far as that; becsuse
there 13 very little in the equity rules shout appellate
procedurs; but ha e and there, where the matter is closely
involved with the district court, there is a reference to
appellate matters; ahd to that extent I should think it
might be contended that we were authorized to go.

Mrs Olneys Nrs Chairman, when I read this rule it
seemed to me that 1%t was limlited in one sense simply to
appeals; bubt the same principle is applicable to review by
motion for new trial or otherwises Instead of referring to
the appellate court, if we simply say that ==

“Norjudgmant shall be disturbed on review by reason of

the failure to admlt evidence " we




We have gone about as far as we can.
;;g% Mr. Clarks I ought to say that Major‘Tolmgn gave me
&‘suggestion along the line he made earlier, of not disturbe-
ing the judgment; but I must say that personally I would
rather take the squity rule, because I think 1t establishes
an important point with reference to the power of the courts
That is thé reason why I took the equity rule just as 1t wés~~
not that it was the best form of expression, but there is an
expression that the court made in connection with the squity
rules, and if we do not carry 1t over we have not covered the
whole extent of the equity rules.

Mres Olney. If we should use the general expression =e

"No judgment shall be disturbed on review" ==

The language would cover the appellate court as well
as the lower court.

Mrs Clarkes I think 1t would« Your language is rather
broader than the language Major Tolman suggesteds

Mre Olney. And the point I make 1s that the same
principle should apply to a review by motion for new trial,
or anythlng of that sort.

Mr+ Lemann, Have you the language of the statute?

Mre Clarks Yes; it is oppoaite Rule 100, The later
rule here, Rule 100, i1s "motion for new trial", and in that
rule I have incorporatesd theblanguage of the atatute; and on

the lefthand page appears the statute. It 1s 28 U.SaCe, 3914
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. that coevers it, and we do not have to worry about our power

Mrs Mitchells That covers the point. We have a statube

to affect appellate procedure, We can state explicitly here
that no error in the admission or exclusion of svidence shall
be ground for a new trial or for disturbing the judgment unless
the court shall £find that material prejudice would result from
an affirmancs, We can say that ==

"Nothing herein shall affect the provisions of section
28, UeSeCes, 391",

And we have the equlty rule in substance theres

Mrs Wickershama Do we need even that?

Mrs Mitchell. We ﬁa not need to say anything about its

MreWickersham, Noj; it seems to me 1t 1s covered entire~
ly by the statute; is 1t not?

Mre¢ Sunderland, You ought to call attention to 1t. Do’
you not think so? (Addressing Mre. Clark.)

Mre Clark, I certainly do. I think we not only have
the power but we ought to exercilse it, and it will be
unfortunate if we do note.

Mre Mitchells You think you have the power to regulate
the proeedure in appellate courts?

Mre Clark. So far as it really depends on what has
happened in the trial courts I may say that thls question is
going te affeot several sections along here. It comes up,

of course, here; but what are we going to do with the findings
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of the trial court, and the bill of exeeptions, and so on?
Several sections along through here are going to present this
issue. Possibly you would like to look at them all before
you pass on this one.

Mrs Wickershams But thils is a specific mandate to the

- appellate courts This is not a question of preparing the

record for th@ court of appeals, but it is a rule of decision
for the Federal court. You have that ruls of decision in the
statute, Why need you repeat it here?

I go with you as far as extending to the full the power
to control all the proceedings leading up to the argument in
the court of appeala; but when it comes to a rule of dscision
of the court of appeals I do not think we have any right to
touch 16, |

Mra. Sunderlands If we do not say anything, do we in
effeéﬁ drop out the equity rule, which is what Mr. Clark has
incorpératad? |

Mra Wiekersham. - This statute we are talking about
covers both law and squitys

Mrs Sunderland. The atatute 18 common~law cases, 1s 1£ﬁ
not -« cases tried by a jury? Section 391 refers to cases
tried by a jury. |

Mre« Wickershams Well, yes,

Mr;,Sunderland;:. Nowy; on the equitﬁ gide it is handled

by rule,
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}éppeal"s That is the word that was used in equity cases at

'>out specifically the word "appeal', and just say that in any

=,
AR
e
i i
g

Mr. Mitchell. The statute says, "on the hearing of any

the time this statubte was passed.

Mrs Dobies . Then it says =«

"ecertiorari, writ of error, or motion for a new trisl,
in any case, civil or criminal."”

That is broad snough to co#er, I think, both law and
equitye. |

Mre Mitchells I sympathize with the suggestion that we

may mention the statute there; but General Wickersham is

clearly right in saying that if we do not deal with the sub jeot

we do‘nét repeal or modify a statute that relates to 1it.

Mrs Lemann, I understood you only thought it a matter
of emphasis.

Mre Clark, Of course we will not repeal the stétute} and
we will not repeal any statutes, according to the plan here,
unless we note that we have done sos I suggested later that
we do all our aupersed;ng éxgrossly, not by inference, That
is true,

Mre Lemann. Then the only point is one of emphasis; is
it not? I was wondering whether it would console you, and
be approved by the commlittes, to pubt in some language that

would largely use the language of the statute; perhaps leave

cagse ==

' ¥
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"the court shall give judgment after sn examination ef
the entire record, without regard to technical errors,
defects, or sxceptions which do not affect the substantial
rights of the parties.” o

Mrs Clarks That is already in Rule 100.

Mre Olneys Does not that cover this? This 1s just a very
special case, and a comparatively unimpoftant case == unimport
ant instances of errors.

Mre Mitchell. Let me make a auggestiq? heret: Change the
paragraph we have been talking ébeut to reaé\as follows:

"Eyrpor in admission or exclusion of evidence shall not be
ground for a new trial or for disturbing é decree” «w

Mrs Dobie. "Judgment” is better there.

Mr., Mitchelly I do not say anything about "appeal"
hers ==

"inless it clearly appears that material prejudice will
result therefrom” -« |

Mrs Donworth. "Has reéulted".

Mrs Mitchells (continuingz)

"has resulted therefrom, in which event such further
steps may be directed as Justice may reqﬁire‘"

Now we are not saying anything about any court:

"and the provisions of Title 28, Sgstion 391, U.SsCa,
shall remain in full force and effeetgﬁl

Mrs Clark. That is practically Major Tolman's suggestion-

i




2? little different wording, but the same idea.
B Mr. Doble, I think "judgment” is a better word than
"decree" there,

Mre Clarke Yes.

Mrs Mitchellg- I mentioned new triasls, toos

Mres Clark. If the statute 1s referred to later in
Rule 100, it would not need to be referred to here, although
"I suppose it would do no harme. As Rule 100, which deals with
new trials, is now cast, it refers to, and in fac£ it quotes,
the statute.

Mres Mitchell. My point 1s that by changing this, and
making 1t so broad that it applies to appellate courts, if we

have power to make it apply, we go as far as we can without

| purporting to claim the right to affect appsllate procedure,

and we dodge the question in this seetion anyway. We will
meet it in the others as we come to it.

Mre Dobies I second the Chairman'’s motion, and I think
it is germane here, Heye we are dealing with evidence, and it
does not hurt to keep calling the court's aitention to it

Mrs Sunderland. Will you read that again?

Mre Mitchelly I will read it again:

"Error in admission or exclusion of evidence shall not
be ground for a new trial, or for disturbing a judgment,
unless it clearly appears that material prejudice has resulted

in which event such further steps may be directed as Justice
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ﬁ}s——mé.y requizzgi

Mra~8undefland, I think that is very cleverly put.
Mre+ Dobien Then you want a reference to the old
statute, _

Mrs Mitchell. The Dean thinks that had better come in
ailater section, 8o I have omitted thsat.

Mrs Clark. In Bule 100 we slready have that. If it
comes out of Rule 100; we will come back here. Rule 100
is on new trial, anyway.

Mr« Tolmans: I should like to suggesttg;:thia point has
been decided in favor by the United States Supreme Court in
BarberrAsphalt Company v. Standard Company, 275 U.3s, page
376, at page 381, If involves Rule 75(b), about writing
out the record in full or narrative form, which was a rule
couched like this to govern distriet courts onlys The point
wag railsed on the appeal that that rule did not bind the
cireult court of appsals., Mr. Justice Van Devanter said that
it did, that it applied.

Mrs Lemann, What was the page referende there?

Mres Mitchelle 275 U«Ss, Barber Asphalt Company v.
Standard Company, 376, at page 381,

Was a motion}made about that amendment?
Mrs Olney. I move the amendments
Mrs Doble. I second the motion,

(The question being put, the motion was unanimously




16

band
=,
N
an,
wf
iy

carried,)

Mrs Clark. I suppose it is a wrong note to be suggest-
ing a rule or two on competency of witnesses, We have done
quite a good deal on evidence in the way of depositions, etc.

Mr. Mitchell, Let us reach that when we come to it

MreClarks I have not put in any rules I put a foot notd
in here on thé next page, you will see,

Mr. Mitehsll. I pubt that up to the Court, toos I told
them that 1t was the general sense of the committes or ime
pression of the commititee that ﬁs had complete power over the
practice reapeetihg the medes; manner and method of taking
testimony, but that we could not deal with the ordinary rules
of evidence as ﬁo the competency of witnesses or competency of
evidence; that that would open up the whole subject of rules
of evidence; and I got back an osks on thaty

Mre 01ney¢' There 18 all the difference in the world,; of
course, in the importance of rules of evidence, betwesen a
trial by Jury and a trisl before the courte The rules of
evidence may be veryjimpaftént in a trial by jury, but when a
case 1s tried before the court they are, or ought to be; com§4
paratively unimportants Out in California we have had at
times the most absurd rulings in the way of applying, in trials
before a court, exactly the same rules of svidence in all
thelr strictness as in trials by jury. There 18 a marked dis~

tinction in principle between the two cases. I do not know
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whe ther or not it can be covered, or whether it is worth
while, I just make that point, because that evil has devele

opeds
‘Mre Mitchel. It 1s probably coversd by this fuls,

unless material pre judice has resulted™. When you are

"éealing with the court, the admission of prejudicial evidence

would not affect the legal mind, It might have affected a
jury; so I think it is pretty well covered.

Mre Olney. I think that is probably true.

Mprs Donworths Mre« Chairman, on the question of
exceptions, I understand we are passing this to conslder the
whole question of exceptions together, and it comes up in
different rules. Is that so?

Mres Clark. Nog I do not think so. Later on we take
up objections to the charge to the jurys That is a special
points I Yook it that now I was to struggle with this |
language again,

Mrs Olney, All righty

Mr, Mitchell, A lot of suggestions were made, and
the Reporter can take that clause and consider it in the
1ight of the suggestion, Mr,Cherry has‘made some sugges=
tions that seem helpful alcngvtha line that exceptions need
not Be taken, not really saying whether or not they are
abolished, but jJust that they need not be taken. It is all

a matter of expression, We have &1lnagraeé'en the substance;
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that it 18 not necessary to note them any more,
RULE 85, ALTERNATE JURORS.

Mrs Mitchell, Rule 85, ‘

Mre Clarks There are two or thres rules here with
reference to jurorss The first is this rule for slternate
73%\ Jurors. The rule with feference to jurles of less than
twelve [ take 1t must be limited to agreement, and that is put
in &8 limiteds In this one we did not make thst provision,

Mrs Wickersham, One 1ittle thing, Dean: I notice that
in some of the rules you say an action may be tried "with”

a Jury, and 1n%thera the action may be tried "to" a jury. I
think the phrase ought to be uniform, whichéver is adopted.

Mres Clark. On that point, somebody last night ~- I
think 1t was Major Tolman «~ did not like the expression
"to a Jury", or "to a court", and I suggeated "by" a jury.

Mre Wickershem. I simply make the point that it ought
to 5e uniform. |

Mre Mitchell, That is a matter of form with wﬁich ouﬁ

atyle committee can deal.

Mrs Clark. These are put in here as suggestions of
new practice which haa been rather generally urged.

Mr. Mitchells Have you seen the language of the Federsl

statute in eriminal cases? 1 drew that, and it has bsen used

in the Federal courts, and I was wondering if this rule might
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not conform to it.

Mre Clark, I have seen the statute, but I guess I didr
not look at it specifically.

Mr« Lemann. We ought to have the taxt of it here
opposite this rule.

Mrs Clark, I guess I should have done that, but I did
not call attention to its I am sorry.

Mre Doblie. It might be well to read that.

Mre Mitchells We have a Federal statute which has been
worked out and accespted byC3ongress, and all we have to do is
to strike out "eriminal cases” and put "civil cases" in 1it,
and it 1s safer to take it:

"That whenver, in the opinion of a judge of a court of
the United States about‘to.try a defendant against whom has
been fliled any indictment, fha trial is likély to be a pros
tracted one; the court may cause an entry to that effect
to be made in the minutes of the court, and thersupon,
immediately éfter the jury is impaneled and sworn, the court
may direét the calling of one or two additional Jurors; in ita:
discretion, to be known as alternate jﬁrors@ Such Jurors mﬁsti
be drawn from the same source, and in the same manner, and have
the same qualifications as the jurors already sworn, and be

¢§= Provided" ==

subject to the same examinatlon’ and éﬁéliéi
And here 1s the thing. You have so many challenges in a

civil cases Now, 1if you are going to have some alternate
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jurors,\gou must provide for challenges there, and you have
not done that:

"Provided, That the prosecution shall be entitled to
one, and the defendant to two, peremptory challenges to such
slternate jurorss; Such alternate jurors shall be seated
near, with equal power and facilities for seeing and hearing
the proceedings in the case, and shall take the same oath as
the jurors already selected and must gttand at all times upon
the trial of the ceause in company with the other jurors.”

Thot contemplates that they shall be kept together in
the same ways

"Th@y shall obey the orders of andibe bound by the
admonition of the court upon each adjournmént of the cour%;
but if the regular Jjurors are ordered to be kept in cusatody
during the triai of the cause, such'alternate jurors shall
also be kept in confinement with the other Jurors, and excep},
as hereinafter provided shall be discharged upon the final

submission of the case to the jury., If, before the final -

"submission of the case, & Juror die, or become ill, 80 as to

be unable to perform hls duty, the court may order him to be ol

dizcharged and draw the name of an alternaté, who shall then
take his place in the jury box, and be subject to the same
rules and regulatlions as though he had been selscted as one
of the original jurors."

That may be too much in detail.
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Mre. Wickershame You were dealing with a criminal case,
thoughe.

Mres Mitchell, It calls attention to the fact that you
have to provide for additional perempﬁeries, and that we have
not done.

My« Donworthe What 18 the number of that sectlon,
please?

Mr Miteheila That is Section [17-A of Title 28,

Mr. Dodges, Why do you have to provide for additional
peremptory challenges? He has ﬁhree now, Is not that enough,
whether you have thlirteen jurors or twelve?

Mrs Donworth., What was your question?

Mr;Ibdgeg ‘ The statute provides for three persmptory
challenges., Is not that enough, even if you have one extra
juror?

Mr. Mitchells. You are cubtting down your peremptories
in case an alternate is taken, There is no doubt about that,.

Mr« Donworth, By a fraétian of a man; that is all,

Mpe Dobies There is one point here that I like better
than thisf I do not mean to coriticlize the draftsman, of |
gourses In clvil cases, the alternate Jjuror may replace
a2 jJuror "who for any reason may become unable to perform" his
duties. In criminal cases, you limit it to death and illness
A man may be called away, for example.

Mr« Mitchelle We do not want any letting off of
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Zﬂ:ééy acﬁion, and leave 1t to him to say whether or not it is

1701

Fygégifgble.

Mrs Wickersham, It seems to me there are a good many
details there which you would naturally put in & statute
relating to erimin§1 procedure which are not necessary in e
rule regarding Federal proecedure,

Mra Mitchell, I suggest that Rule 85 be approved in
principle ~= 1t 1s all a matter of form -- and, with the
exception of this motion for one additional peremptory
challenge directed at the alternate, that the rule be approved
subject to revision as %o form later.

Mre Clark, Just a minute; I want to get it clear. Should
I take that statute mainly, or not take 1t?

Mrs Mitchell., It is not iIntended that you should follew
the statute; simply to get out of it any suggestions you can,
in the revision, as to forms

Mre Clark, I ses -~ and add one peremptory challengs.
Is that the idea?

Mre Mitchells For the alternate. That was the motion
made. Is there a second to that?

Mrs Dobieg I second ity

Mre Mitchells All in faver of adding one peremptory
challenge to sach side, to be used only againsf the alternates,
say "aye',

(The question being put, the motion was unanimously




carried.j

Mr., Mitchell. It i3 80 understood, without objection ==
that that section is approved in substance.

Mre Loftin. I make that motion.

Mr. Mitchells It will be so ordered unless there is
_abjections

RULE 86, JURIES OF LESS THAN TWELVE w=-

MAJORITY VERDICT.

Mrs Mitchell. Rule 86,

Mr, Wickershan, This rule authorizes parties to agree
upon a smaller number of Jurors than twelve.

Mr. Clark. Yes., Of course this is limited to agreement,

which 1s all, I take it, we could do nowj but it might hslr

in develeping the practlce.

Mr. Wickershame

Mro Mitchells

I move we approve thate.

Unless there 1s objection, Rule 86 will

be approved.
Mr. Olneys I do not like the expression "a verdict

or finding". You are using there, for the sction of a jury,

a term which i1s really striectly confiﬁed to action by a

court. Every announcement by & jury ié practically a verdict.
Mrs Clark, All right; I think that is a go§d ldea. The

reason we put it in is, you see, that in, I think it is, the

next section we have something we call a findinge
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Mrs Loftin. You t ake it up in the next section., This
will go accerdingly.

Mres Clark. Perhaps you had better read the next section
and come back to this, although I am inclined to think "ver-
dict™ is broad enough to cover what we have in the next
sectlonye

Mrs Olney. We always call those "special verdicta”
where they are on spéciai issues,

Mrs Clarke We have two things in the next one -~ spscial
verdicts, and answers to interrogatories, really.

Mr. Bunderland, I checked that ups That struck me as
wrong; but I checked it up with Bouvier, and I found there
was authority-for'that term as us®ed here, although it seems
to me it is better not to use it. It is certainly proper to
use it in this way.

Mre Olney. The bar looks upon a finding as the finding
of a court.

Mr. Clarke I do not think 1t would do any hurt to take
it out.

Mpe Mitchells I think it 1s a matter of form.

Mre Wickersham., You mesn in Rule 867

Mre Clarks Yess The rsason wavput it in was to cover
the things we nave in the next ruls, 87.

Mr. Mitchelle Let us pass to Rule 87, thens

oAy
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I shall give way to the verdict on the special issues if they

RULE 87, SUBMISSION OF INTERROGATORIES
OR ISSUES TO THE JURY,
Mrs Mitchell. Rule 87.
Mrs Olneye. I have one suggestign in connection with
Rule 87. Thét 13 that in case there are special verdicts ==
that is, a verdictron special issues, or anawers to special

questions ~« and also a general verdict, the general verdict

are inconsistent,

Mrs Donworth. I think the practice differs as to what
would happen in that sort of case. I think very often the
court grants a #aw trial if the jury find for the plaintiff
in a personal injury suit and then make a apecial finding
which really is on some point that is vital. I think the
court ﬁsually grants arnew trials I am not sures I think
the practice varies,

Mre. Clark, That refers to the last sentence. I think‘you
probably all noticed that. I might say we drew this once
making the speclal findings control the general verdicte.
Then we shifted to this forme. I have no particular feeling
either way. |

Mr s Donworth. The court would usuelly send the jury
back, of course, before reading the verdict, which it can
perfectly well do, and ask reconsideration, calling their
sttention to the inconsistency; but I think if they persist

in it, the general tendencﬁ i8 to have a new trials
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Are we not up.égainst that distinetion? Can we make &
special verdict inconsistent with the general verdict settle
the iasue in a law case? I doubt ita‘

Mre Dodge. Is 1%t nécessary to have a general verdict?

Mre Mitchell: In a law case?

 Mre Dodges Yes,
Mres Mitchells It 1s if the parties ask for it.

Mre Dodges It is not in Massachusetts, which has the

| same constitutional requirement of a jury trial.

Mrs Cherry. They do not know anything about general
verdicts in Wisconsinj do they? They have not had any in so
| long that they would not know one if they saw it.

Mre Dodgey, Take an action in a personal injury case:
The judge can submit three questlons to the jury:

"Was the plaintiff in the exercise of due care?”

"Was the defendant negligsnt?"

MIf you anawer those two in the affirmative, what are the

damages?"

He can let it go at that, and then direct a verdict
sccording to thate

Mras Mitchell, I misunderstood your questions I thought
you meand, Can he submit findings for part of the issues?

Mrs Dodge. - Oh, nol

Mrs Mitchells If your request for special findings




29

cove;s the whole case, that is a jury trial,
. Mre Dodges No general verdict as a matter of form is
required in a case like that.

Mre Mitchells If the courd submittad every issue of fact
in the form of a specisl question, I should not think a general
verdict would be required.

Mre Dodges It 18 a very wise practice, bscause it
avolda the possibility of inconsistemey with the general
verdict,

Mre Dobies, If I understand you correctly, Mrs Chairman,
your point 1s that the jury brings in a speclal verdict, or
& special finding, and then a general verdict, and there ié
some inconsistency betwsen the two; and the question 1is
whether or not the court can enter a judgment on that situa-
tiona

Mre Mitchell, In a law cases

Mras Dobie, Yes; in a law case, in a case in which a
jury 1s claimable as a matterlof right. I have the same
feeling that you have., I muaﬁ confess I am somewhat buffaloed
by the Supreme Court declsions under the Seventh Amendment,
most of which I disagree with quite heartily; and I should
like, if possible, to keep those questions out as much as we
cane

Mr. Lemann. I am not famillasr with the practice. We

have no such thing as special verdicts. Why 1s 1t common to
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ask for speclal findings and a general verdict?

‘or one party, knows that the atmosphere of the case is against

‘ *, atmosphere against the speclal finding; and he will often, in

PR AT {’%
2 LR P

Mrs Mitchells It is because the defendant, for instance,

him, and a jury out of sympathy ﬂay beat him, but he knows
that they are honest enough if theilr noses are plnned down to

the facts to rendsr a truthful verdicts He is checking the

that type of case, get a general verdict for a person that
they have sympathy with, and a special finding that beats him,

Mre Lemann. Is that germiﬁted in every State?

Mres Mitchell, It is discretionary in most States, even
in & law case, for a court, in addition to submitting the
whole case to the jury, te}ak for special findings«

Mrs Lemsnne It seems to mallike, in a way, a sort of
trap for the jury, I was trying to think why he should not
make up his mind whether he wants to find out what they reslly
think, and make speclal findings which‘would cover the whole
case, He stands on the general verdict@ Why should he be
permitted to say, "I will take a chance on your general vers
dict, but I will set a trap for you to walk into"? |

Mre Mitchell. It is hardly & trap. It is a check against
their judgment -- the accuracy oglthoir consideration of the
facts, |

Mr« Sunderlandg Then tha—question has arisen whether

the attorney, in arguing his case to the jury, can ekplain
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that trap to them. Some courts hold that he cennot explain
1t; that they have to do it independently.

Mrs Donworth. If they are educated to watch out for itmg

Mre Sunderlagd¢ Then it does not do any goode.

Mrs Donworth. It seems to me that would help them to
reach a consistent conclusion.

Mr. Sunderland, ’Ofdinarily, they would find the general
verdict and then answer the questions to correspond to it
The lawyers explain just how they could do it in order to get
that result.

Mrs Dodges In the last line of the first sentence I
would suggest that after the word "and" there be inserted
"unless the anawers necessarily dispose of the entire case”,
"tb return a general verdict."

Mr, Clark. Is that the sense of the meeting?

Mr. Mitchells You will find a lot of opposition among
plaintiff lawyers against a rule that encourages special
verdicts., They do not like them. They want general verdicts.

Mro. Dodges I think 1t 1s a great mistake to require
a general verdict where the answers do cover the entire case.
1t means nothing except possible inconsistency which has to be
dealt with as a matter of difficulty.

Mp+ Sunderland. The special verdict, if propérly
arranged, is a very useful thingﬁi As‘Mr. Cherry says, the

general verdict 1is obsolete in Wisconsin. It 1s used a great




,;deai now in Michigan. The trouble with a special verdict,
however, is that it 1s the sole basis for‘th;‘judgment; and
{f you leave out anything, inadvertently or otherwise, or if
you state something in the form of & legal conclusion instead
of a fact, then, when it is all over, you find you have no
foundation for your judgment, and the whole thing blows ups

Mre Wickershams That is the reason you want the
general verdlct.,

Mre Sunderland. No; but Wisconsin has a scheme for
avolding that difficulty, and it 1s this: That as to any
fact which is not specifically found in the special verdict,
and attention was not specifically called to its omission at
the trial, the court shall be deemed to have found that fact
in accordance with the judgment,and the parties shall be deemei
to have waived a jury trial in regard thereto.

My« Lemann. That 1s practically the same rule as the
sentence before the last‘in Rule 87, It leaves it to the
judge to decide the issue as if the parties had walved a jury.

Mres Sunderland, No; as a matter of fact he does not
decide it at all, but it is just deemed to have been decided.

Mres Lemsnn, If it has been omitted from the general
findinge.

Mre Sunderland. You cannot ralise the polnt, If it was

not raised at the trial you camnot raise the point afterward;

and the statute says that omission shall be deemed supplied
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Yiby finding of the Judge in accordance with the judgment, and

Rna
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the partiss will be deemed to have walved a Jury trial in

regard to its That provides Wighls security against the

inadvertent omisaion of some fact, or the inadvertent improper
statement of a finding by the jury in the form of a legal
conclusion rather than a proper statement of faocts In
other words, it takes out all the risk which inheres in the
use of a special verdict. Since they have had that

statute in Wisconsin they have absolutely abandoned general
verdicts.

MvaWickersham, Does the Wisconsin constitution require
a trial by jury in common-law cases?

Mrs Sunderland. Yes,

Mrs Cherry. Tbis is complete trial by jurys

Mrs Lemann, Iniauch a provision as in the sentence
before the last, why should you be permitted to have those
special findings or special verdicts and a generasl verdict?
Why should we not take one or the other?

Mre Cherrys Mr. Lemann, when you get your special
interrogatories that go with the general verdict, the answers
to which come back with the general'verdict,'there is almost
never an attempt to cover all the issues in the case by
your special interrogatoriess Usually, as the Chairman
suggested, 1t is the defendant, who will say, who is con~-

scious of an atmosphere against hims He picks ouﬁtﬁmgﬁ
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requests f@rgspecial interrogatories those ultimate facts -=
if you want to use that phrase - on which he thinks that
atmosphers would be manifest, and makes those the subject of
the special intarrogatories; You do not attempt, as you do
after a special verdict, as Mrs Sunderland has pointed out,
to cover all that is at issue between the parties,

Mre Lemanh; Do you have these interrogatories in

Wisconsin? Do they have them there?

Mre Cherrys. No, because they do not use the general
verdict at alls. We do in Minnesbta, where we uss the ggneral
verdicte

Mre Wickersham, You have the special interrogatories
there? |

Mrs Cherry. Yes; we have both, but you do not use
special interregabbriea unless you have a general verdict.

Mre Donworth. A good illustration would be something
like thias

There is a negligence case, a personal injury case, The

plaintiff claims negligence on the part of the defendant,

‘Suppose it was a case of an automobile accident, and the

defendant's driver was in'control of the automobiles The
defendant was not there at &113 At the end of the case,

in addition to a gensral verdict, the defendsnt would submit
two interrogatories something like this:

"(1) Was the driver, John Smith, negligent?"
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"(2) If you answer Interrogstory (1) in the affirma=-

.give, state the acts of negligence.,"

You ses, the purpose of that is to put the jury in a
sort of a quandary; to "put them on the spot", so to speak,

That is an 1llustration of what the defendant endeavors
to do, and sometimes very justly, of course.

Mr e OInajg Judge Donworth, I never knew of a case in
which a speclal interrogatory to a Jury was not capable of
being answered "yes" or "no",

Mre Lemann, I was just WOhderﬁ1g about that.

Mrs Olney. I never heard of one,

Mres Lemamn.. D1d you, Judge?

Mrs Donworth., ‘Yba, I remember a case where a friend
of miné was defending a street railway, and one of his
questlions was:

"What representative, employeé, or agent of the defend-
ant was negligent?" |

And the jury put down:

"John Smith".

Mr. Sunderland, Ordinarily, that would be an impreper’”
gquestion to ask.

Mrs Donworth. It is all in the discretion of the judge.

Mre« Sunderlands The statute usually provides that it
shall be a matsrial question of facty You cannot go into

the evidence. It has to be one of the ultimate facts that
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controls the case,

Mrs Dodges TIn Massachusebtta I think the court would
very rarsly submit questions for the jury unless they covered
the whole case. |

Mrs Donworth, I am of the opinlon that in the Federal

court there should always be a general verdict if the parties

“17 insist upon 1t. Of course I have no objection to these

provisions about interrogatoriess I do not think the term
"specisl verdict" is used here; is 1t? But, whether it is

or not, I think only with the consent of the parties should

“the general verdict be dispensed witha

Mrs Dodges I am inclined not to agree with that, Judge,
because, as I sald before, 1f the answers plainly cover the
whole case; 1t accomplishes no good purpose vhatever, énﬁ
simply leads to a possible mistake and difficulty about an
inconsistent general verdict. I do not see any reason ﬁhy
it is required at all if the questions obviously cover the
whole cases |

Mrs Olneye I have never heard of this Wisconsin
procedure before, but it strikes me as an exceedingly good
ones I think, however, it would be impracticable for us to
adopt it here. .It would be golng too far at the present
time., I think we will have to proviéa for s general
verdicts but I do thihk -= and this is the point where I

think I am not in accord with the Chairman «e that where
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8 general verdict 1s rendered, and also there sre special
verdictskon particular questions of fact which destroy the
cause of action, for example, those speclal verdicts should
contrpls They are the ones that reéily find the fact,

We had these special verdicts and general verdicts in
California fqr a great many years, and the general verdict
always gave way to the special verdict.

Mre Mltchell,s In law actions?

Mrs Olney. In law actiogs. The complaint of them was
on the part of personal«injury lawyers, because the special
verdict has a double effect. You may have a jury, just as the
Ghairmanﬂhas sald, that 1s 8o honest that 1ts members will not
bring in a verdlet that they know 1s not true; and if you ask

them, "Was this the fact? What is your verdict in regard to

“that?" they will find 1t, because they will not go right back

on what they know was the actual fact,

Also, 1t serves in many instances to clear up in the
minds of the jury what their.general verdict should be. It
brings o their attention what the important features of the
case are ~-~the features on which thé case should turn == so
that thelir general verdict is apt to be influenced and brought ;
into accord with their special verdict and the real facts of
the case, when otherwlise they might have just returned a
general verdict the other waye

That 1s the way the thing works.




~'Would bes advantageous and proper to have a spescial verdict

‘the Supreme Court writing out the history of the common law,

Mr. Mitchell, I agree with your proposition that it

over the general verdict, I am not disagreeing with you aboutb
that. The qguestion I raise is whether, under the constitu-
tional provision for a jury trial, about which the Federal
courts are so striect, 1t is competent for us to provide that
if there isa é general verdict one way and a special verdict
the other way, thers is a verdict at all, and give the court
the power to choose between two inconsistent findings of a
Jury. 7 |

I am in doubt about that. Dean Doble is.

Mre Dobles That 1s my point exactly; and I should like
to call your attention to this fact: You gentlemen probably
remember it, but sometimes this phraseology gets away from
you a little.

The last part of the Seventh Amendment reads:

"And no fact tried by jury, shall be otherwise rew
examined in any court of the United States, than according to
the rules of the common lawe"

I want to prevent, if we possibly can, the necessity of

and goling back into the Dark Ages, and trying to dig out
whether or not any practice similear to this, or anything like
it, was ever countenanced by the common law.

Mys Olneye The common~law courts, if I remember rightly,
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w“x_ cases of that sort, that I think they usually told the jury,

-subﬁitting special questions to the jury.

I would not be t00 certain about this =~ were constantly

Mrs Mitchell, When they had a general verdict and s
special finding that were ineonsisteni, what did they de? Do
you know whether they always granted a new trial?

Mre Olney. They had such control over the jury, in

in a case of that sort, "You had better go out and find a
general verdict." |

Mps Mitéh&llﬁ That 1s all ?ight. Everybody will agres i
that procedures The court would say, "Here: vyour verdict is
inconsistent, I will not receive it, (o back and give me a
new ones" But I am talking about a case where inconsistent
verdicts he.ve been received and recorded, and the jury dis~
chargeds I agres that the court ought to have power to
send them back.

Mrs Olney. There, probably, is the anawer,

Mrs Cherry, May I call fhe committee's attention to the
fact that one of our members ias referred to as an author on
this subject in the noteg

Mre Clark. There are two of them here -« one member, and
one departed member.

Mrs Cherry., Yes, but one who is here present, I
wonder if Mr. Sunderland will not give us hils views about it.

Mrs Sunderland. At common law, 1f you submitted
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questions to the jury, eand they returned answers along with

the general verdict, and then the jury was discharged, the

only use you could make of those answers, if inconsistent in
the verdict, would be to order a new ﬁriai; but under the
statute; if you héve a situation like that, instead of orders
ing a new trial you can énter a jJjudgment in accordance with

the special questions, even though contrary to the general

“verdicts

Mre ﬁonwortﬁg That 1s ﬁhe Wisconsin atatute?

Mps Sunderland. No3 that is a common statutes They
hsve it in Michigan, and they have had it fof years in
Illinois., It is a falrly common sbatute. It authorizes the
entry of a judgment in accordance with the special gquestions,
contrary to the general verdict,

Mrs Mitchell, That w#a the S8tate construction of your
own constitutionai provision about jury trials.

Mrs Sunderland, Yes; and I would agree with Mr« Dobie
that it might be a very nice queztion whether that can be
done under the Federal Constitution, in view of the very
strict sonatruqtion the Supreme Court has always put upon
the right of trial by jury under the Séventh Amsndment .

Mre Dobles I should like to ask you a question, Mre
Sunderland, because you know so very much more about this
than I dos Is there any warrant or précadent under the

common law practice for the resubmission of the question to
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the jury, or to another Jury, if the Jjudge does not like
their finding? |

Mrs Sunderland. Yes; I think you csn find authorities
to that effeet; but the judge simply uses that as an indlcaw
tion that there has not been s proper briél, and he can order
2 new trial in his disecretion,

Mr. Olney, What I am trying to get at is this: This new
trial simply means additional expense and labor all around.
It ought to be avolded if possible,

Mrs Dobie. That ia it exacﬁly, Judge, and we want to
avoid it if we can.

Mre¢ Olney. Ir th§re 1z this doubt -~ and I give way
immediately to 1t ~» if there is this doubt, why can we not pu
in here some provision that when special verdicts are returned
that are inconsistent with the general verdlct, the court
shall resubmit the matter to the jury, pointing out to them
the inconslstency, and requiring that they render consistent
verdicts? |

Mre Mitchell, That is provided for here in the rule. We
ought to retain that; but then we ought to provide, I think,'”
if possible to do 8o, that 1f a verdict should be received
that is inconsistent, and then the judg e comes to enter
Judgment, if it 1s<an actlon triable by Jury as a matter of
right he must reject the verdict and order a new trisl. If

it is an action not triable as a matter of right by Jury,

]




¥1whera we make it advisory, he may accept the special finding
Efas 2 basis for judgment.

| Mrs Donworth. I think it is s matter of very frequent
occurrence that a verdict 1s informal or obviously wrong. I
am not referring fo special findings; but very often, I
should say == I should say in two or three per cent of the
cases == a verdict comes ih improperly filled out In some
respects. Before the judge receives 1t he looks 1t over, |
and he says, "Gentlemen" == he charges them on the point;
"You may again retire."  Until a verdict comes in that 18
recelved and filed in thg court, the matter is subject to
reconsideration by the sames Jury.

Of course if the court, in that réeharge, commits any
error, that is a matter of subsequent consideration; but any
verdict at which the jury arfives 1s not final as to that
Jury until the verdict is recelved and filed in the court,

It 1s well enough, I think, to continue this clause
here at the endj but I do not think you need to go into
detail on the general question of the informality of the
verdict,

Mre Dodgeys In any case where the answers to three
questions disposed of the case in favor of the defendant,
but the general verdict was for the plaintiff, would not the
judge say, "Gentlemen, you apparently have made a mistake

in this verdict, becauss I have instructed you that if you
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" snswer the first three questions as you have, your verdict

 must be for the defendant., Now, theres is ah Inconsistency

here, and I wish you would retire and correct it."

It seems to me that would happen in every case,

Mrs Sunéerlané; But the purpose of the atatute is
not to give the jury a chance. The purpose of the statute is
to let them put in their independent answers to these quesw
tions, put in thelr gensral verdict, and go home. Then the
Judge looks them over, and if the answers to the special
questions are inconslstent with the general verdict, under
the statute, then he asaumes that the gsnerai verdict is
wrong, the speclal answers are right, and he enters s judgment
in accordance with the special answers.

Mre Olney, Professor Sunderland, in view of the question
as to whether, in the United States court, under the Constitu-
tion, that rule can be adepted‘a@

Mre Wickersham. I should be afraid of that, under the
Seventh Amendment.

Mpr« Sunderland, I should be afraid of 1t, too,

Mrs« Olney, (continuing:)  Why not follow the other
thing, and be done with 1t?

Mre Cherry. MreChairman, may I make a suggestion asboutb
the Seventh Amendment? As I think you yourself pointed out
at our firat meeting in Chicago, we have the unusual

sltuation here that the court to whom we report is the court




b
NN
P
lyesh
N
st

which will make ghe ultimate decision on the bearing of the
Constitution upon any rule adoptede Ir this committee

should be of opinion that, as a matter of policy, l aving out
the C onstitution, the result just discussed is a desirable
one, I should think it could be submitted to the court with no
suggestion as to the question of the constitutlonal provision;
| and then 1f, in the face of that, they decided to adopt the
K»rule, they have by so doing determined that question, I do

- not think we need to give our construction to the Seventh
Amendment on thé baasis of what we think thaj will construe it
to Dbs.

If, as a matter of policy, this committee should think
the answers to speclal interrogatories ought to have the
effect which has been aﬁggested, we can do it, and then call
the attention of the court to the fact that there is the
Seventh Amendment to be considered in comnection with it.

Mrs Mitchell, Is not that a good suggestion?

Mre Olney. Mr+Chalirman, to my mind that is quite
wrong, because the adoption by the oour% of such a rule
with the 1dea that 1t is all right, and 1; not prohibited by |
the Constitution of the United States, is, after all, not a
decision., They must have a case before them, a controversy
involving 1t, beferse éhere can be any decision upon a point of
that sorst.

Mre Mitchell, We agree to that; bub if they think it is
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clear 1t is a fair indication that we are safe in pursuing
the other courses |

Mres Olney. If they think it 18 clear, that is one
thinge

Mr. Mitchelle Well, it is up to them to say whether or
not it is clear, or whether they do not want to commit them=
selves at this:stage‘

Mre Wickersham. But ought we to submit to them a ruié
that we think transcendstgelimitations put upon their powers?

Mr. Mitchell. You can do. it the other way. You can
put the conservative rule in, and state the alternate rule,
and state, if that 1s true, that the commlttee thought as a
matter of policy ﬁhe rule ought to be that a apecial verdict
overruled a general one, but that we were afraid to put it in
because we had doubt about whether that constituted a jury
trial; but if the Court thinks there 1s no doubt about i,
we recommend the adaption of the broader method. We can put in
the conservative one, and state our inclination toward the
adoption of ﬁhe broader ones

Mre Wickersham. But, still, do they not expect us %o
exerclise our best judgment in the first place? If we assume
it is the general consensus of opinion of this committee that
the general verdict would prevall, and that the judge might
not constitutionally say, "Well, it seems to me that this

speclal verdict 1s better than the general verdict; I will
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‘“q_it, In other words, the Court is entitled to our best opinion

| render a Judgment according to the findings on the special
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questions™ -» assume that we thought that would not be ade-
mitted} ought we to submit a rule in accordance with it?

Mr. Mitchelles I% depenaé upon what you think about the
question.

Mre« Wickersham. It depends upon what you think about

about 1it.

Mres Mitchell., If the committee are of opinion ﬁha? it is
wnconstitutional, they ought to say so.

Mrs Dodges Would you have any doubt about this very
simple case:

Suppose the court put §ne question to the Jjury in an
action to recover land:

?Does the land belong to the plaintiffe®

Suppose the court put nothing else to the jury. That
was the only issue. The jury answered that question, "Yes",
and the court directed a verdict for the claimant. Is there
any doubt about the ednstiﬁutionality of that procedure?

Mrs+ Mitchelle. Has he asked for a general verdict?

Mrs Dodgey Nog he has not.

Mre Mitchells Well, noj of course not.

MreDodges  Then 1if he goes beyond thaet, and directs
them, 1f they find for the claimant, that they must reburn

a general verdlct for him, and they do not do 1it, you get
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yourself into a difficulty which would not exist if you had
not asked for the general verdlct == I mean; on the constitu=
tional question.

7 Mrs Mitchells You are raising another'question, Mr.
Dodges and that is‘whether, if you»submit special interroga=
tories that cover the whole case, you are required to call for

a general verdict, too. I agree with you, and I have noted your

point here -~ that the provision requiring a general verdict

is to be appllied if the special Interrogatories do not cover
the whole case. That was your point, and I have noted that
here for the action of the commlttee.

That part of it is all right. We are dealing with the
case where the court submitted « special interrogatories
on some branch of the case, and also called for a genseral
verdicﬁ, in a law case; and gets inconsstent verdicts there:
Can he take the finding and disregard the other, and is that
a jury trial? |

Mre Donworthe I think this discussion is very largely
academis, or may become academic, because I think we should
announce as a matter of policy that we favor a general verdict ,
in every case, with discretionary power on the part of the |
court to submit speclal interrogatories in every case on any-
body's motion, or on the court's ownmotion, but the matter
of drawing up particular 1ssues and'submitting those to the

jury without a general verdict should apply only in case of
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; @gtugi consent . I belleve that a rule having the effect of

L.# Statute that we would submit to the bar of the country, that

4 eaen
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tﬁe judge may do away with the general wverdict without the
matual consent of phe parties, would be a very undesirable
thing to submit to the bar of the country. I think the idea
here éould be met without shocking anybody's sensibilities
by leaving the first sentence as 1t stands; and in the next
~sentsnee, where 1t says "Or, in any action tried with a jury,
the court”, I wouléi;ert by consent of the parties”, "may
submit to the jury", etocs

Then, at the beginning of the next sentence, where it
says "When the statement™, I would say, "In such case" -« that
means in case of consent == followed by the figure (1), so
as to read: |

"In such case (1) when the statement of issues omits
issuss claimed for jﬁry trial, and no objection is made prior
to the submisslon to the Jjury, the parties shall be deemed
to have waived Jury trial of such iésues; and (2) the court
shall enter the appropriate Judgment on such answers or
findings" =

And so forthe

Mri‘Mitchello Why do you insert the clause requiring
the consent of:the parties in the sentence reading:

"0r, in any action %ried with a jury, the court may

submit to the Jury a goneise, written statement of the
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‘several issues to be determined by it" --

And so forth?

My s Donworth. Because the contaxt shows that that was

| intended to dispenss with the general verdict. That 1ls your

intention, is it not, Mre Clark, in the sentence ==

"0r, in any action tried with a jury" =«

To dispense with the general verdict?

Mr. Clark, That is true. Professor Sunderland was
qulte correct when he said.that this combines two proceduress
I did 1t intentlonally because I thought it could be dones I
did have two rules drawn for the purpose of dolng this
gseparately, but I thought we could save space and bring up
both points at once in the same rule. Maybe the t 18 not
eorreet; maybe there should be two rules; but, nevertheless,
I 414 intend to cover two points =~ gpecilal interrogatories
(that 18, answers to questions), and the special verdict on
specialiisaues@ In the case of the interrogatories, we have
the general verdlct; in the case of the speclal verdict, no.

Mpe Dodges  What 18 the difference between & special
verdict and answers to special interrogatories?

Mr+Clark. The speeial,interregatoriea are guestions
propounded along with the general verdicts In the specilal
verdict we have them decide on special issues, whether the
plaintiff was gullty of contributory negligencs, etf.

Mrs Sunderland. Without any general verdict.
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Mrs Clark. Yess
Mrs Sunderland. It covers the whole case.

Mrs Dodges The interrogatories are of the same naturs

E in either case.

Mre Clark. I suppose you could make them run together,

except in deference to the text-writers; they make a dise

~ tinction.

Mrs Lemanne The difference 1s that the interrogatories
only go to part of the case, and the special verdict must
cover the whole case, whereas the interrogatories may only go
to one lssue.

Mrs Sunderland. As againat the general verdiot,

Mrs Donworth, One iséue, or part of an issues

Mrs Olney. Judge Donworth has brought out what seems to
me a very fundamental point of difference. He feels that

the general verdict should always control. I feél just the

| other way about 1t

The great difficulty with Jury trials i1s that there is
not sufficient control of the verdiet of the jury to bring
about a just result. We have had for years out in Californis, |
and in most of the code States, and most of the States of the
Union, for that matter, a provision that the judge shall not
be permitted to charge the Jury upon questions of fact ==
I mean, even to adviae them upon questions of fact «=~ or do

anything more than state the evidence to them, Ther e has been

a feeling t hat the jury should be left entirely to 1tself to
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_after mistrial; we have most atroclious verdicts rendered; and

history of the common-law jury has very largely turned on the

o
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decidefthe:Whole cases The result 1s that we have mistrial
now in California we have gone back and abrogated that rule,
and are permitting‘the Judge to charge the jury properly upon
questions of fact.

Now, the Jury trial will not succeed unless there is a
very considerable measure of control over its verdicts glven
to the Judge; and this device of special verdicts is nothing
more than a bit of machinery for that object, to bring the
Jury right down to the eggénce of the case, and make them
decide upon thats If they decide upon that, and their decision
is inconsistent with the general verdict, the general verdict
should give waye

I am personally opposed to requiring that in svery case
there shall be a general verdict, and that the general verdict
shall govern, no matter what the Jury may find in other
respects.

Mr. Dobie. I agree with Judge Olney there. The whole

methods of control by the courty

In connection with the last sentencé, Mrs Sunderland,
with regard to resubmisslon, I think tﬁat 18 quite all right;
do not you? |

MreSunderland. I have no doubt about that.

Mre Dobies The matter goes away back to the year-
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'iegitimate. The Jjury brought in & verdict, and Rouberg sent

ond
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Eooks. There was a question as to whether a child was

it béck,,and seid, "How say you he is lawful heir?"” The Jury
sald he was begotten by the same mother, before marriage and
after betrothal, which made him 1llegitimate at common lawa
Under the Redman case, I am satisfied the Supreme Court would
go with us there.

Coming back to what Judge Donworth and Judge Olney have
sald, my own idea is that we ought to do everything we can
that is clearly constitutional to keep the Jjury from bringing
in a defsctive verdlct; and if these special verdicts or
special findings on intsrrogatories, whatever you call them,
are controlling or can be mads coritrolling under additions
to this statute such as you have in Wisconsin, I am very much
in favor of that, without the general verdicte. The only point
I wasg making flrst was that I had grave 6ifficu1ty, under the
Seventh Amendment, when you had a special verdict and a general
verdict on a matter of fact, as tovwhether or not the judge
could overrule the general verdict, and then, in the 1light of
the special verdict, enter a judgment that finally disposed
of the case.

Mres Mitohelle Let me see 1f I can state the question
here so that the committee can get some action on it.

We are dealing here now with general and special verdicts

aftef they are received, assumlng that they ought not to be




53

received and the court ought to ask the jury to correct them;
but assuming that you have the verdicts, and the jJury has
been dlscharged, and the general and special verdicts are
insonsistent, there are three alternatives here.

One 1s to maka the general verdict controlling over the
special finding.

The second is to make the special finding controlling

| over the general verdict§

The third one is to say that in cases triable as a
matter of right by a Jury, 1f the verdicts are inconsistent,
the court cannot accept either in a jury trial, but must
grant a new trialsy

There are three aﬁecifie alternatives.

Mr. Donworth. Does any one here advocate the first
ﬁfoposiﬁion?

Mr e Mitchéll@ I thought you édvocated it

Mr« D onworth, Judge Oiney entirely misunderstood
me, Never for a moment have I suggested that.

Mro Mitchells, You have not suggested that the general
verdict should control the speclal one?

Mres Donworﬁh; Noj never,

Mr. Mitchell. Then I can strike that out as a matter
for discussion,

Mrs Clarke. Is there not another alternative, and that
is that you would not have general and special verdicts at

the same time?
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!1nﬁerroga£ories to accompany a general verdicts
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'Mr. Sunderland. He is talking about special

Mr. Lemann. Before we get to the lssue the Chalrman is
formulating, have we not got a preceéingAissue as to what we
are going to permit in the way of speclal verdicts and
interrogatories?

Listening to this dilscussion, I got the ldea that there
were four theoretlcal possibilitiles:

(1) Only a general verdict. I got the impression
that perhaps some one around the table favored that.

(2) A generai verdict plus one of these alternatives;
say, inbterrogatories.

(3) A general verdict plus the other of these alterna
tives, eilther with consent of parties or without the consent
of partlies; and |

() Permit it all, aa»I understand this rule would
undertake to doj permit the court}go any one of these things.

Mre Cherrys Y ur third alternative is out, Mr.

Lemann, I think.

Mre Mitchell. Let me put your three problems up as a
preliminary questione |

The first is to permit only a gemeral verdict.

The second is to permlt only special findings, without
any general verdict, in an effort!to cover every issue by a

special finding.
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~only general; (2) only apecial;~(3) both general and special.

'conjuring up a situation that would scarcely ever arise.

a The third is a discretionary provision to the court to

ask for both == both general and specials

I think those are the three cases.

Mre'Lemann, . Would it not also be possible to provide for
a general verdict with interrogatories, which, as I understand,
would not go to the Wholé case? As I understand Professor
Sunderland, the differenbe between interrogatories and a
special verdict i1s that interrogatories may only go to part
of the case, and the special verdict 1s supposed to go to all.

Mr. Mitchell, That 1s covered by my three cases: (1)

The third does not settle, of ocourse, whether the special
should cover every issue or part of them.

Mre Sunderland;k The case of only a general sand special
together is non-existent. That is, nobody ever has suggested
the practice of having a general verdlct, which>of gourse
disposes of the whole case, and a complete special verdlct
that dispoaes}of th@ whole case; Nobody has ever advocated
thats It is elther a general verdict for the vwhole case or a
special verdict for the whole case, or a general verdict :
checked against special intefrogatories on certain points.

Mre Dobies VWhich do not cover the whole cases

MpeWickersham. MreChairman, 1t does seem to me we are

If a Judge submits special questions to the Jury, and the

-
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jury brings in answers to those questions and a general ver=
dlct, and that is handed to the judge, he will read it, and
he will then say, "Gentlemen, your final conclusion 18 wholly
inconsistént with the answers to theée questions. Now, you
take that back, retire, and do one of two things,"

Mre Mitchell, Well, he often should.

Mrs Sunderland. No, because the statute tells him to do
something else.

Mrs Wickersham. But we are making a statute, so to spedk
Personally, I do not belleve that in a Federal jurisdietion,
under the restrictions of the Seventh Amendment, when a Jury
brings in answers to certain questlons and avgenarai verdict,
the judge can disregard the general verdict and enter a genera
finding or a verdict on the answers to the special questions
which do not cover the whole case.

Mre Mitchell., As to the question whether the judge
sometimes falls to insist that the jury reconsider inconsist-
ent verdicts, I have had many such csases. That inconsistency
may not be obvious at the start, Verdicts are received and
recorded, and the inconsistency discovered laters Where the
parties agree on a sealed verdict, and thérjury in the night
time reach inconsistent verdicts, ~and the foreman hands it
in the next morning, you cannot call them back and remove the

inconsistency; so it 1s a practical question.

1
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Let me submit this question:
A1l those in favor of having only a general verdict,
and no special findings at all submitted, say "aye"s (Wo

responses) Opposed, "no"¢

(A unanimous negative votes)
AIl those in favor of omitting the general verdict

entirely, and having special findings attempting to cover

| every issue, say "aye".

Mre Dodge. That is; omitting the general verdict where
the special findings cover the case.

Mre Mitchelle Yes.

My« Dodge* That ig our practice, and I vote in favor of
it.

Mr.Sunderland. I vote in favor of 1t as optional;
alternative 1f the parties agree. I would question whether
that was within the Federal Constitution, because at common
law the jury could not be forced to render a special verdict.
They could do it 1f they pleased, but they could render a
general verdict.

It seems to me that we ought to provide that if the
parties consent, a special wverdict only shall be rendered;
That is the Wisconsin practice, and that is the Michigan
practice, and that 1s the practice they tried to get in
I1llinois, but the legislature beat them., It is a very good
practice.

Mr. Lemanns Would the partles have to agree to it in
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Wiéccnsih?
g Mf; Sunderland,. Inﬁﬁisconsin.they do not have to agree,
but they can do it.
~Npes Lemann, Your polnt is, by agreement of the parties,
a speclal verdict only covering all issues?

M,.. Sunderland. Yess I should like to have the
Wisconsin safeguard put in == that if anything is inadvertently
omitted and not called to the attention of the court, it shall
be deemed to have been found by the court in accordance with
the judgmant;

Mre«Mitchells Let me change my second pfoposal, then; to
read in this way:

We have rejected the idea that no special verdicts are
ever to be asked fors. We want to leave 1t open to have them.

Now, (2) shall we authorize only special verdicts on all
the 1ssues, without a general verdict, if the parties consent?

Mre Sunderland. That 1s what I should like to see;

Mr. Wickersham. I agree to that.

Mr. Mitchelle Then itiis the sense of the meeting that
(2) can be taken care ofs

Mre¢ Dodges I should vote against the condition fequira
ing the consent of the partiesy

Mre Sunderlahdq Do you think you could force the jury to
render a.spéoial verdict rather than a general verdict at

common law?
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Mrs Dodges Take the land case that I supposed: I

. think the judge could put the question to the jury, "Does the

plaintiff own this land?” It covers the whole casey I do
not see where thefg is any denial of a jury trial.

Mre Lemann, I do not see where thers 1s any difference

between a special verdilct covering all issueg and a general
verdict, |

Mre Olney. Some time I think we shall come to the
point of having a general rule that the court shall submit
matters to the jury for such a Verdief a8 will best serve thé
interests of justice, and require either a special verdict or
a general verdict as it may see fit at the time; but I do not
think we are reédy for that yet,

Mrs Dodges I may be influenced too much by the welle
settled practice with which I am familiar, and which i have
never heard objected to, in a State where jury trial is main-

tained as fully as anywhere in the country.

Mro Wickershen, Mre Dodge, do you mean that in your
praeticé the jury may be asked to pass on certaia.spaéific
Equestions, but they must cover the whole case?

% Mre Dodges Not necessarily. It must be a general ver
dlct if they do not. If they do cover the whole case, there
need not be a general verdict, becausse this 1s a matter of

order by the court. There 18 a general verdict then by order

of the court, after the questions are answered.
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Mre Wickersham. What I meant was this: Suppose the

special findings are inconsilstent with the conclusion in faver

of one party or the other: >What'happens then?

Mr+ Dodges fhe Judge orders a verdiet on the answers.

Mpes Wickershem, He orders a verdict?

Mrs Dodges Yea,

Mp.Wickersham, On what?

Mre Dodges  On the answerss

Mre« Wickersham. But he does not enter a general verdict
which would be ineonais%eﬁt with the answers?

Mrszoégeg Oh, nol He orders a verdict in accordance
with the answers. That becomes the general verdict.

Mre Wickershamn, I wanted to be sure what your practice
wase

Mre Mitchell§ The inconsistent end of it I am going to

| take up later,

Now we have agreed that we reject the idea that only
general verdicts shall be called fors We are up to point (2):
Shall we pro#ide that the court may submit only special
questions covering ﬁhe whole case, without a general verdict,
1f the parties consent?

Mre Lemann. I understood everybody was in favor of that,
but Mrs Dodge did not like the limltation of consent; but
otherwise everybody was in favor of it.

Mrs Mitchells Is that the sense of the meeting?
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f Mr. Wiekersham. I agree to that.
\gl(ﬁo'aissent was expressed.)

Mr. Mitchelle The third question is whether we shall
provide for machinery by which the court may call for a
general,verdiot aﬁd also submit certain special questions to
the jury.

Mre. Dodges Wheﬁher they cover the whole case or not?

Mre Mitchell. Whether they cover the whole case or not,

Mrs Lemanne With the parties! consent, or without it?

Mrs Mitchells Noj; without it, as a matter of discreéion
with the court. They have the power to do ite

Mres Sunderlande Why not let the parties have a right
to put in those questions 1f they want ﬁo?

Mr. Mitchells Every trial then would be encumbered by all
sorts of cross-examlnatlon.

Mre Sunderland. Na; that is not the experience. We have
such a right in Michigan, and it is not used very much.

Mr. Olney. That‘was Just our experiences I have known
of jury triala,whefe counsel for one slde or the other pro-
posed question after question, quastipn'after questlion, and
it was done just to complicate and embarrass the situation.

We met with that very diffioculty.

Mre Dobiag' Was the 1dea there, Judge, to complicate

things, and lay the basis for a possible appeal, or something

of that kind?
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Mrs Olneys Yess just to ball up the whole businesss

Mre Lemann, Is there a certain inconsistency in

saying that the court shall have power, without consent of the

parties, to submlt a particular issue, but has no power,
without the consent of the~partiaa, to submit all the issues?

Mr o Donworth, That is the 1aw'1n_every State now unless

°“Zchanged by speclal statute such as some of these gentlemen

haves

Mras Olneyg In order to bring the matter before the
committee, I move that the Cour?t have the power, in its
discretion, to ask the jury for boﬁh special verdicts or
answers to interrogatorles and a general verdict at the same
times

Mrs Dodges And may, with the consent of the partiles,
omit the general;ﬁérdict if the special answers cover the
whole case.

mrc Mitohel;; You are confusing, ndw, three different
cases, I am trying to split thém;

We have agreed to reject the idea of general verdicts
onlye.

We have agreed that the court may avold the general ver-
dict and call for apeclal verdicts only on special issues
supposed to cover the whole case, if the partles consent,

The third gquestion is, Shall we give the court discrew

tionary~power; whe?a he does call for a general verdict, to

R —




iaék for speclal findings?

L

Mf# Dobies Without consent of the parties?

Mpe Mitchells Without consent of the parties. Now we
are down to (3)s We have settled the first two.

Mre Wickersham., Will you state the last one again,
please? |

Mrs« Mitchell. The last one 18 that the court shall have
power, in hisg discretion, to call foﬁ a general verdict,
and also to submlt special interrogatories on certain factse

MreWickersham. You have not yet considered the question
of what happensa?

Mre Mitchells Nob at all.

Mr« Wickersham. As to that, I am in favor of that.

Mr« Mitchell. Aée we agreed on the third? I think‘we
ares o

Mrs Donworth. Will you kindly state that again?

Mr+ Mitchell, The third is that the court shall have
discretionary power, when 1t calls for a geﬁeral verdict, in
connection with the general verdict to submit to the Jjury
speclal interrogatories or questionss

Mre Donworth. I am fo? thats

(No dissent was expressed.)

Mr« Mitchells That 1is agreed tos

Now we come back: Suppose that the two types of

verdicts are called for, general and specilals




6l

| There 1is provision here made that if they are inconsistent,

the court need not receive them, but may call the jury's

Mrs Sunderland. You mean special interrogatories with
the general verdict? |

Mre Mitchells Well, it is a matter of phraseology. We
all lnow that 1f we say "gpecial verdict™, we mean a verdict
on a special question, not the whole case.

Now, we have got the verdicts in. They have come in,

attention to their inconsistency and ask them to reconsider.
That is understoods But suppose he does not, and they report
and the jury is discharged, and the general verdict is incon-
sistent with some special finding:

The first questioh is whether we will have thé general
verdict control.

The second is whether we will have the special verdict
control.,

The third 1s, in law actions, whether, in case the
general and the special verdicts are inconsistent, the court
shall treat it a3 no verdict, and call for a new trial.,

M,e Wickersham. Mr. Chairman, does not that come down
to a question ofrconstitutionél law?

Mre Mitchell. That 1s Point (3).

Mre Wickersham. I am referring to the last point ~«
that is, where there are answers to special questions

submitted, and a general verdict, and there is an inconsise
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i é@oy between the answers and the general verdict. We would
| 1ike == the Reporter would like, and I am with him in that ==

| to heve the court empowered thereupon to enter the proper

verdicts but the questlion is, can he overrule the general
verdict and find in conformity with the special findings?

That 18 a nice question of constitutional law, I am not

| sure about 1%. My impression is that 1t cannot be done; and

yet, looking hastily at some declsions here, I am not so
gure about 1t« If 1t can be done, I should like to see it
done. I think we want to bé sufe that 1t can be constitu-
tionally done before we forﬁulate the rules

Myre Dobiles We agree that there is no constitutional
question there that the court can order a new trial. |

My oWickersham, Oh, the court can order.a new triale The
question 18, can the court enter a verdict on the special
findings absolutely inconsisbent with the general verdict
which the Jury has found?

Mrs Tolman., in Illineié the special verdict controls;
the anawers to fhe special interrogatories control. I under=
stand it is the same in'Wiaqonsing

Mrs Clarke In Washington, too.

Mr« Sunderland, It is the same in Miehigan and in a
number of States.

Mrs Tolman. EveryiStaté carved out of theVNorthwest

Territory has in its constitution a provislon that the right of
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| very sure that the decisions in Illinois are on the

Washington, on the Washington statute, which is of this type.

NCOnstitution, so far as we can see, it 1s also all right, I

haed}
»e
.‘:& ;j

ety

trial by jury as at common law shall be forever maintaineds
It could not possibly be done in Illinois bﬁ virtue of the

gstatute 1f it was wunlawful at common law to do 1t. I feel

constitutional point, and that these doubts will disappear
when we get the cases before us.

Mre Clark, Mres Chalrman, I think that under the Federal
have passed over to Mres Lemann a case that went up from

The court says, "It may be a nice question under the conformity
act whether the statute controls", It mekes n; intimation of
any kind of constitutional question, but séys, "Assuming that
1t does, we will try to read them together", which I suppose
they should do anyway so far as they coulde

Mr. Sunderlandg Was that a case which went up from the
Federal distriet court?

Mrs« Lemanns Yos; it was a case undef the employers!
liabillity act. It went up from the district court of tﬁe
United States, and presented a number of quest ionaj and they
did not pass directly on the matter, as the Reporter says,

It might be oited as inferential recognition that the
Washington provision was constibutional; otherwise they could
Just have sald this was uneonstitutiona;s Instead of that,

they proceeded to try to harmonize the digfsrent moves in the
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écdé. It apparently did not occur to them that there was

any constitutional question involveds

 Mre Dobiles I should like to ask Major Tolmen this
question: h
In the cases that you mentioned in which this practice

has been sustained under Sﬁate constitutions similar to the

.Ey Federal Constitution, was there any disocussion by the highest

courts of the States of the constitutionality of this prac-
tice, in the light of this provision as to Jury trial and
re~eoxamination?

Mr. Tolman. I can only give you my impression from
recollection. I thiﬁk 8o, because I do not see how it could
be avoided. |

Mre Doble. It can bhe avoided ﬁy side-stepping 1it.

Mre Tolman, My impression 1s that Judge Gartwriéht
wrote an opinion on that statute at an early day, and suShb
tained it as being in accord with the common laws

Mre Wickersham, That statute, as I understand,
authorizes the court to disregard special answers and entér
a general verdlct, or vice versa.

Mre Tolman. Or vicevversa. The answers to the
special interrogatories control,

~ Mpe Wickersham. Therefore, he cannot disregard them
and enter -a general verdicts

Myre Sunderland. They control, and he enters a
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| judgment in accordance with the speclal findings.

Mr. Wickersham, That is what I mean. That means you
disregard the general verdict 1f that is inconsistent with
the angwers to the questions.

Mrs Sunderlands Yess

My o Tolman; Yes, sirs

Mrs Olney. Is it not evident that we cannot really
wisely decide this question until we know how serious the
constitutional question is which has been suggested?

Mrs Mitchell, Probablys

Mrs Sunderland. It has never been held unconstitutional
I know that.

Mr. Lemanne. Suppose we make a motion that we approve
this provision subject to the constitntionél inquiry, and that
the Reporter be requested to examine into thaﬁ?

Mr. Mitchell, Approve the idea of having spscial
findings overrule the general verdlict if it can be done
ccnstitutionally? |

Mpe Lemanns Yes; ask the Reporter to examine into that{
and perhaps let us have the citations so that we can glve ou¥
own judgment on 1t, unless 1t is perfectly plaine

Mras Dodges I second the motione

Mr. Mitchells All in favor of referring that to the
Reporter say "aye',

(The question being pubt, the motion was unanimously

]




carried.)

Mrs Mitchells Now I should like to make a éuggestion to
the Reporter. I do noit know that we need to discuss it.

We have been talking, of course, about actions triable

by juries as a matter of right. As thils rule is worded, in

2 the first paragraph of it, in actions of an equitable nature

| which are tried by a jury it would bse necessary for the

court, when he is submitting special questions to a jury

for special findinga, also to call for a general verdict,

Of ¢ourase the rule ought to be so'drawn that in jJury cases
where the case 18 not triable as a matter of right by a Jury,
the court does not have to call for a general verdict,
obviously. I think that 1s a mere matter of verblage here.

Mre Clarks That can be done very easily. Of course I

| have tried all the way through to assimilate the two. Why

| should he not do the same in equity cases? There is no

constitutional compulsion there, certainly; but why should he

not do the same in order to make the practice in the two

: situations as nearly analogous as we can make 1t7?

Mrs Mitchells Why force them to do it when in an
equitable case there is only some particular question of
fact == fraud or decelt, or something of that kind -« and a
lot of other issues in the case not speclally fit for a jury's
consideration? Why should he have to ask for a general

verdlet?
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Mps Donworth., I think you are absolutely right, I
think what we are‘talking about is confined, as you say, to
cases whers a Jury's presence 1is demandable as a matter of
righte.

Mre Clark, I can attend to that,

Mrs Mitchell, Is there anything more on Rule 87%

Mre Tolman. There is one suggestion -- perhaps it may be
almost a matter of phraseology, but I think it has some
importance -= and that is the phrase "written charge” at the
end of line 3% and the beginninglof line .

I do not like wriéten instructions or wribtten chargesa

They are out of place in the Federal system, I think. I have

suggested that the words "with such explanation" be substitutedw

"submit to the jury with such explanation.

Mra Dodges Does not that follow as a matter of course?
I was going to ask why those clauses 1in parentheses are here
at alls It is perfectly obvious the judz e has to charge the
Jury. | |

Mre Mitchelle I think our general instruections require
recasting thils whole section. I think we had better let it‘4
rest theres Then we can chew 1t over and come back again.

We cannot follow the exact language of this section.

= o WO s
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RULE 88, RESERVATION OF DECISION ON
MOTION FOR DIRECTED VERDICT.

Mrs Mitchelly Then we will pass on to Rule 88.

Mre Clark., Of course Rule 88 is simply taking the
Redmen case, the reserved«decision case, over into Federsal
practice,.

I presume'you probably all recall that cases That is a
very recent case which definitely limits the old Slocum case,
the Slocum case holding that the upper court when it reversed
could not order the judgment, bu£ had to order a new trial,
The Redman case says, where in a Federal case tried in New
York under the conformity provision under New York practice
there 18 a provision for reserving decision, that that was
well within the common law, and therefore is within trial by
Jury, and therefore the C.C.As was in error in feeling that
it could not direct a dismissal of the complaint in that case,

Thls 1s what happened: It Was a case of negligence,

The case went to the jury. There was a verdict for the plain-
t1ffs  On appeal, the C.C. Ae saild that there was not suffi
clent evidence, but felt 1t had no power to do anything but |

~order a new trials The defendant then appealed on that

| point, and the Supreme Court in the Redman case held that it

was in error in not direating 2 Judgment for the defendanb.
Mrs Wickersham. The point had been reserved in the

district court?
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" glve that instruction", I should like to make him do 1t

Mre Clarke Yess

Mres Dobles T have just one suggestion there, I am
heartily in faver of this rule. The only problem with me
1s whether or no%, when the trial judgg refuses to give the
instruetion for the defendant, it ougﬂt not to be compulasory
on him %o réserve it so that the appellate court can enber

final judgments In other wbrds, if he says, "I refuse to

subject to this reserved questione.

Mpr. Sunderland. You would compel him to reserﬁe the
point?

Mrs Dobiles Yesy That i1s, if he refuses to give a
peremptory instruction for the defendant, have it so that n
that would make him put it in such shape =~ not merely give
him the power to do 1t, but make him do it e« that the
upper court can finally dispose of the whole t hings

Mre Dodges That 1s not necessary. This 1s just a
matter of his\awn power , after ﬁhe verdict, %o set it aslde
and order a verdict the other way.

Mrs Dobie. ’But 1f he refuses to give that directed
verdict, and he does not reserve the question of law, then,
under the Slocum case -~ which 18 st111 the law -= the upper
court cannot dispose of 1t finally. He can do thies, and
ought to be given the power, and I am strong for that. I
think this is fine. I was golng %o auggeét it if it had

not been put in here; but I think where he refuses bto give the
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| instruction, some Federal judge might well say, "Well, I will

' not do %this subject to this question of law; I will just

'*:‘he is right, he ought to be compelled %o reserve the question?
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refuse Lo give the instruction, and let it go at that."  Then,
under the Slocum case, all the appellate court can do is to
order a new trial.

Mrs Dodges  You think, although he 1s firmly convinced

Mre Doble. Yese

‘MrsDodge. This is a practice with which I am very familian,
e have 1t in 8tate and Federal iaw; but there 1s one teche
nicality: The reservation must be made with the consent of
the jury.

Mres Cherrys After all, there are three methods of
dealing with the matter.

In Massachusetts, there is provision for reservation with
the consent of the jury.

In‘New York apd in some.other States there 1s a provision
that it may be rséerved with.ﬁhe consent of the partles.

I hate to mention Minnesota again, but we in common with
some other States have a provision of absolute power to the
judge without the consent of either jury or parties not to
reserve anything, but té rule on#he motion for a directed
VGrdict; and then th%%ower 0 grant judgment notwithdtanding
it exists spécifieally in cases where the appellate court

decides that there ought to have been a directed verdict e
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Now, 1f 1t were not for two phrases in the Redman case,
1,; sheuld say that the United States Supreme Court could permlt
| action in the Federal court of Minnesota, for example, in

| accordance with the State practlice; but there are two phrases

there. It is noticeable that that opinion in the Redman
case was by Judge Van Devanter, who also wrote the opinion
‘iin the Slocum case.
Mrs+ Dobie. The majority oplinione.
Mr«Cherry. Yes. There 1t was a five~towfour decision.
zHere, it is unanimous, He wrote the opinions in both cases.
,He salid, "the unwaived right" at one place in the Redman
case, and he spoke of "the reserved power", Now, I think
that what they have indicated so far is only a method by which,
snd indicating present limits, at least, within which the
court, triai or appellate, can constitutionally act upon the
verdict by giving judgment against i%; but I do not think 1%
at all concludes the thing. It does not indlcate the final
result which may be reached. T think here we may have a
situation vhere we may want to auggést to the court settling
that quéstion by rule.

Mrs Dodges Was 1t done with the consent of the jury
in the Redman case? |

Mrs Cherrye. No; the New York practice does not provide
for conaent of the jury. The Massachusetts practice doses.

Mpe Dodges It 1s thought that that makes it the wverdict
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of the jury?

Mres Cherry. It does in Massachusebts. In New York they
say "if counsel do not object". There 1s a provision for
objection or exceptlons In Minnesoéa we say»it is not a
question of waiving the jury or getting the jury's consenk;
we say thls power 1s co-extensive with the power to direct a
verdiocts |

In fact, our statut%bases the granting of judgment notw
withstanding on two things: First, that you asked for a
directed verdict; and, secondly; that the judge ought to have
granted it in the first places

On principle, I cannot help feeling that there 18 no
more interference with the right to a jury trial by granting
Jud gment notwithstanding than there 1is by granting a directed
verdict, In elther case the actual result is that the
deliberation of the jury does not determine the judgment. Tha
is the actual fact; what ever we call i%.

Now. I should like just t& raise the question whether
this 1a a situation where we ought to have asked the court
frankly what shail be done, pointing oubt that we realize that
in the Redman case they have not gone that far, but they are
going the length that has been gone under State statutes in
the light of State constitutional provisions, which, as
the Ma jor said a while ago; are just as broad as the Seventh

Amendment in their preservation inviolate of the right of
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Jury trial.

Mre Mitchells I should like to ask whether, in your
opinion, under the Redman and other decisions, there is any
difference in the Federal courts with;respeet to the powsrs of
the trial court aﬁd the appellate court in the matter of
granting judgment notwithstanding a verdicts Have they made
any distinction?

Mres Cherrys No3 they have not dealt with that points
It 1is all a question of a court, some court, entering a
Judgment which does not conform to the actual vercict brought
in by the jurys It seems to me 1t 1s a pure matter of
procedural detall where that power 1s lodged as betWéen»or
among courts, Is not that right, Mr. Sunderland?

Mre Sunderlands I think so. I do not think there is
any question about 1%.

Mre Dobles The Supreme Court did not think so in the
Slocum cases

Mre Cherry. If any court has the power, you may
constitutionally asign it to any one that 1s thought approe
priate in the scheme of courts. It is a question of any
court as against the jury's verdicte.

Mr. Mitchells This rule 1is drawn on the theory of the
Redman case, that unleass the court does reserve decision on
the motion you cannot get a judgment notwithstanding verdict.

Mrs Cherrys I would point out, however, that the
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all right where they say there was no objection by the parties),
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propo%%d gE}é does not provide for anybody's consent; does
TR |

Mre« Clarks: DNos

Mre« Cherry. And yet the Supreme Court of the United
States speeificaliy'said the Massachusetts practice is all
right where the Jury's consent has been obtained. It has

now said in the Redman case that the New York practice is

which means, it 1s true, that under the New York practice
they could have objected, in which case presumably or possibly
you would have had a different result in the Redman case,
They have not had to face the questlon that would be Involved
specifically by the Minnesota practice, where nobody's
consent is required; where, in fact, the qudga rules, He
does not reserve anything, He denies the motion for a
directed verdilct specifically, and then he reverses his own
ruling, or the appellate court does, later, by glving
judgment notwithstanding.

Mre Mitchells If we make a rule that allows the
court to grant judgment nopw;thstanding the verdict where the
question was not reserved with somebody's consent, we are
asking the couwrt to overrule thelr earlier cass on the
subject, the Slocum case; are we not?

Mre Cherryy That was a five-to~four decisions

MrsDobie« Yes; that 1s what we are asking.
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' Mr.T olman. That has been specifically overruled in the

*ﬁéﬁman case; 1t has been distingulshed, aﬁ 1eastg

Mre Dobies Not overruled.

Mre Mitchell. It has been dispinguished where the
parties acquiescéd in the reservation of the motlons

MrsDobiles They did not overrule thé Slocunm case}
but Justlce Van Devanter, who wrote‘the opinions in both
cases, did say that certain sexpressions in the Slocum case
not necessary %o a;decision of that case were no longer the
law. What those expressions whre, he studiously refrained
from mentloning, (Laughters)

Mrs Cherrys And he did use the two phrases I have
mentioned. He sald in the Slocum case there was the
funwaived right" to a jury trial, and he did refer here to
the "unobjected procedure” -- procedure not objected to.

Mre« Mitchall. Why would it not do for us to put wp
two rules ~~ one of them like this, that he may reserve
decision if no objecﬁion by the parties is made, and an
alternate rule glving him a flat right to grant Jjudgment
notwithatanding the verdlct, and let them settle what the
Slocum and Redman cases mean?

Mr« Cherry. That is what I had in mind suggesting.

Mrs Lemahn¢ I should like to ask the Reporter and
Mre Sunderland what they think about the constitutional

question. Do you think there is any doubt about the validity
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‘”.‘ nor had I, but we were discussing the proposition. One of

them saidg'"We understand that the Constitutlon, as

| for a directed verdict is usually made twice. It is made at

of this rule?

Mre Clarke If you ask me, I think the Slocum case is
on the way to golng into the discard, and the court wanted
to take it in several bites,

Mrs Donworth. I recently had occasion to discuss this

matter with three of the Jjud ewm of the Circuit Court of

Appeals in the Ninth Circuit. They had not seen this rule,

interpreted by the Supreme Court, on the question of trial
by jury, requires us to send back for new trial a case where
the judge erroneously denied a motion for a directed verdict
at the close of all the evidence." He said, "Doing that
inevitably invites the making up of evidence at the next
trial to get by the mlssing point." He said, "Of course if
we say the plaintiff falled to make out a case because he
did not show 8o and 8o, that 1s an invitation for some
evidence at the next trial"; and his view, very informally
expressed, was in favor ofvsoﬁething of this kind,

Now, I have two suggestions to make sbout this,

In the first place, in a trial of this character a motion

the close of the plaintiff's ocase, reserving the right to put
in further evidence if denled, which the court usuélly per «
mits, and it 18 made at the close of all ths evidence:« Now,

of course what we are talkiﬁg-&bout here 1s a motlion made at
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the close of all the evidence, and I think that should bhe

AN

made perfectly plain. I think in the first line ==

"When, in an action tried with a jury" --

There should be inserted "at the close of all the evidence",

"a motion is made"; not simply at the close of the plaintiff's
case.

Then, in the final sentence, it says:

"The court shall then remder judgment with the same

effect and in the same manner as 1if its decision had bsen

| rendered before submission of the case to the jury."

I wonder if that 1s apt language. I am not sure whether,

§ after the words "the court™, there should not be inserted

% "if it grants such motion". If we make the idea compulsory,

as Mr. Dobie suggested -=-
Mro,Doble. Only if he refuses the peremptory instruection.
Mras Donworth. It seems to me the rule, perhaps, could
be worded in this way -- that whenever a motion of that

character 1s made at the close of all the evidence, the judge

‘may either grant 1t or may postpone the decision untll after

the verdict of the jury. That 1s, you get my idea: He can
grant the dismlssal at that time, but he cannot deny it. He
may grant 1t, or he may take the verdict of the jury subject
to the motion.

Mr. Doble. On a question of law, as they call it,

Mr. Donworth. If he denies 1t, then I am afraid we
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—=-get back into the old Slocum case. Now, here he just reserves

his decision. He cééi&fﬁave granted it. Not granting it, the
thing to do %0 bring it under the later case is just to say,
"] reserve; I take the verdict de beneg, or conditlonally,

and then I will decide the motion."

I do not know but‘thatta rule might be valid that would

e say he may grant the motion, or he may defer ruling on it

tuntil after the verdict is returned,

Now, Professor Dobie's suggestion is, practically, that
he will be compelleds is it not?

Mr.obis. Yes. I do not think that can do any harm.
He does not have to exercise that power, but it jJust puts 1%
in such shape tha§ the upper court may then finally dispose
of the cases

Mr. Clark. Your two suggestions are ldentical; are
they not?

Mrs Donworth. I am inclined to think sb, except the
phraseology.

Mr. Mitchell, I have a suggestion, 1f you will allow me
to make 1ts I think we ought to draw one rule that is
literally according to the narrow interpretation of the
Redman case, There I think we ought to draw another one
that grants the general power for the appellate court to
grant judgment nobtwlthstanding the verdict where a motion

to direct has been denied, and put the alternatives upe
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| suggestion that 1t be requlred?

tpossible the general power to render judgment notwithstanding

“the verdict ought to be granted, and here is a rule to that

et
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effect."
Mp s W.ckersham, I move that we do that.
Mre. Dobies I second the motion.

Mr. Dodge. Have you covered Mwe. Doble's very interesting

Mre Mitchells ‘That is an alternative, but in practical
effect 1t is whipping the devil around the stumps and there is

another thing about it: If 1t is required, that eliminates the

element of consent; and the Redman case, on its face, is limit,
ed to a conseﬁt case.

Mras Dodges I understand your two alternative@, but I
thought there was a third cholce. |

Mre Mitohells I do nob think there is, because the
third choice ~=- to require you to reserve it in all cases
without consent -« i3 equivalent tovgfflat statement that the
court may grant judgment notwithstanding the verdict. It is
nothing but a figmarole;

Mr. Sunderland. Therse 1s another possibility, though.
The Supreme Court has indicated that the Massachusetts prac-
tice 1s all right. In Rallway Company v. Page, 27l U.S.,
they dealt with a c¢ase that went up from Massachusetts where
the matter was reserved with the consent of the Jury, and no

gquestion was railsed about 1ts propriety. Now, the jury
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always consent; but the parties will not, I would rather

. have the consent of the jury than the consent of the parties.

Mrs Mitchell, I do not see why a jury has a right to
waive a man's constitutional right to jury trial,

Mrs Cherry. That has always seemed to me the worst thing
they have done.,

Mp.Suﬂderlahd. So under the Massachusetts praoticé you
will get the benefit of the very thing they overruled in the
Slocum case.

Mr. Mitohell, I do not think the Court, on reflection,
is ever going to hold that a Jjury can walve a man's right to
constitutional trial.

Mr. Olney. I do not think a jury could delegate its
function to the court, either.

Mre Dodges The case of Railway Company v. Page, which
Mr. Sunderland refers to, was my case., I was for the defend-
ant, and there was a heavy verdict against me in a personal
injury case; and Judge Morton, in the district court, regerved
decision on the motion. I had forgotten that. ﬁpon ar gument
afterward he concluded he was wrong in submitting it to the
jury, and directed a verdict. That was upset by the circult
court of appeals, two-to-one. OCeritiorari was granted, and
the Supremelourt held that Morton was right; and the practlce
all through was never questioned 5y'anybody.

Mrs Dobie. There was a very cavalier opinion. The
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court did not discuss its relation to the Slocum case., In
the Page case they just went right along and took it véry
gently.

Mr. Doégeg It was a very satisfactory opinion.
(Laughter,) |

Mres Dobie. Yes; I agree with you.

Mr. Mitchell, Mrs Dodge, do you not agree that an

halternate rule that in any oése where a motion to direct 1s

denied the court may grant judgment notwithstanding the vers=

| dlct 1s the substantial equivalent of a rule that in every
~case he shall reserve decision with or without consent, and

then may grant judgment notwithstandling the verdict?

Mrs Dodges Yes; but, as a matter of fact, we have had
for many years a very valuable statute in Massachusetts that
the Supreme Judicial Bourt, if a verdiect ought to have been
rendered and if 1t feels that the case was fully tried, may,
in its discretion, order judgment for the defendant. It is &
practice constantly invoked; and its constitutionality, if
attackeé, was sustained long ago. |

Mre Olney. If w;‘hq3ye authority over appellate proce-
dure, I think we ought to adopt 1it. |

Mr+Donworth. As a matter of self-defense.

Mre Dobie. The State courts do not follow the Slocum
case under their cénstitutions.!They ha ve very generally

departed from it. You gentlemen may remember that in one
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case the district judge violated the Slocum case flatly, did

1t deliberately, and then suggested to the circuit court of

appeals that they certify the question to the Supreme Court of
the United States, under the idea that it was a five-to-four
decision, and ﬁhe400urt had changed its make—up. The circuit
court of appeals, however, said, "We do not lik%ﬁhe Slocum
case at all, but when 1t is foreclosed by authority we will
not certify questiona."

Mre Dodges There was no act of Congress in the Slocunm
case. It was not & gquestion of whether CGongress could deal
with the situation.

Mrs Dobis. No.

Mrs Donworth. I should like %o ésk this questlion, Mr.
Dobie, I am not clear whether this has been declded:

Suppose, as a final result of all this, the district
Judge denies the metien'forka directed verdict, and enters
judgment on ths verdict in favor of the plaintiffp The
defendant takes writ of error, and the appellate court then
finally dlsposes of the case by reversal vote, Must they
not send it back for a jury trial? That is, where the local -
judge finally deniles the motion, muét it not then go back?

Mr. Dobie. Unless there is this reserved question of
laws

Mra\Donwortho But even if he does reserve it, is
there any case which holds that the clrcuit court of appeals

may reverse a final jJjudgment for the plaintiff, even though
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the poiht was reserved by the local Judge?

Mre Doble. I do not know of any such case as that, where
1t was for the plaintiff,

Mre D@nworth. Is not the question a little different
when it gets to the Supreme Court of the United States between

the two cases == one where the district jJjuige finally grants

Judgment for the plaintiff?

Mre Dobie. I think under the Redman case the court can
do that, subject to this reserva& question at law.

Mrs Clark. In the Slocum cése, they dealt with téial
by the Federal court dealing with the Pennsylvania statute.
(Reading:) | |

"A atatute had enlarged the device so t hat whenever either
party moved for a directed verdict which was denied, the
movant could subsequently a sk the court to have all the evi-
dence taken upon the trial certified and filed so as to become
a ﬁart of the whole record and then move for judgment non

obstanté veredicto."”




Farsd.
fols.
Bdlg.

Girouit Court -= the Pennsylvanisa Supreme Court held that the

| statute did not infringe upon the provinoe of the jury but

 merely gave the court the power -- but the United States Supreme

:Geurt by a vote of five to four held that sush practice violat-

| body else has a better one we can try to bring 1t to a head?

do not object"?

1§56

I guess I am wrong about it.because -- I said it was the

ed the Seventh Amendment.

MR. MITCHELL: May I state my proposition, and if some-

ny proposal was to submit two alternative provisions to the
Court; one should be Rule 88 made to conform to common law
within the Redman case by inserting the words "if neither party
objects” after the word "reserve" in the thiré»line;‘tha alter-
native proposition is one to provide for the granting of judg-
ment notwithetanding the verdiot, even though: the decision has
not been reserved, when there has been & ruling in the trial
with reference to a direoted verdiot. |

MR. SUNDERLAND: You would have no objeotion to having

MR. MITCHELL: If eithei'party objects? '\f
MR, SUNDERLAND: It must reserve. \ﬁ\
MR« HETOHELL: I would have no objeotion to that. RQ}
MR. SUNDERLAND: Then you always get the material for final
5ispoaitian‘of the case.

MR, MITCHELL: I think that is a good suggestion, -- 1if

neither party objects he must resexrve the point if he does not
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- grant the motion.

MR. DONWORTH: It does not say "must®,
MR, MITCHELL: It say "the motion is made',

MR. DONWORTH: That would compel him in every case to sub-

MR. sUEDERLAﬂﬂﬁ Then you get a verdict which you can
proceed withe

MR. CLARK: He ocan grant the motiomn.

MR, MITCHELL: What I mean ia if he does not grant it,
he‘mnst reserve it, submit the case to the jury, and render a
deoision. Do you want to vote on that?

MR. CHERRY: fThere has been & motion made in connection
with that.

MR. OLNEY:  Mr. Chatrmen, the rule giving the court power
to enter the judgment notwithstanding the verdiot is so much in
the interest of speedy justice that I would suggest that we
fomulate the rule along that line and then attach meiely & note
for the information of the Supreme Court that we believe that
this rule 18 not in oppoeition to the ruling that is annownced
in the Redman case, just ocall it to their attention if they think
it is all right. I think the courts are inevitably going to
come to the conclusion of permitting the judgment to be entered.

\ MR. MITCHELL: My personal opinion is thet they will have
to back away from the Slocum case further than they have in the
Rednan case to justify that. I am not willing %o subéeribe to

the view to the contrary. I think we have to put it up to them.
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MR. MITCHELL: Is not the point that by putiting the words

§ "4if neither party objects! in brackets and putting ﬁﬁat right
up to them to strike it out or consent to leaving 1t in?

MR. DOBIE: A1l right, I make that motion, if it is not
before the house, u

MR. CLARK: I see this little difficulty: It seeme to me
that your second rule, while 1t'1a pretty close to the old
§looum case, and that is asking them to swallow the 8locum case
at once and they might be uﬁwilling to do that, which throws

1t back to this rule which is now considerably emasculated.

MR. MITCHELL: ©No, it 1s not; you have struck out "may"
and put "must'.

MR, CLARK: I mean, 1t is emasculated ﬁy that requirement
of not objecting.

MR, MITCHELL: Byt we have put that in brackets and given
them a chance to strike that out, and called special attention
to it.

- MR, DOBIE: With the reconmendation that they approve 1t:
or strike it out.

ian MITCHELL: With the recommendation that they eughk,tol
go as far as they cane

MR. DOBIE: I make that motion.

MR. CHERRY: I seoond it.

(e question was put and the motion unanimously

prevailed.)



| to see that rule abolished and give the defendant the right for
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MR, MITCHELL: I would like to make a suggestion here
the.t has ocourred to me, I do not know whether it is covered
by any other rule. In the Federal courts, as distinguished
%frcm most State praotices, if the defendant reste at the cloge |
of the plaintiffts case, for the purpése of making a motion for§
direoted verdict, he has not the right to g0 on with the evi«

denge unless he gets the court's consent. Row, I would like

the purpose of making the motion and not have to ask the courtta |
congent in case the motion is depied, to put in his defense. |

MR. DONWORTH: What kind of & motion is that? There are
two kinds, of course; final jﬁdgment or dismissal in the nature
of & non-suit.

MR. DODGE: A direoted verdiot, is it not?

MR. MITCHELL: The direoted verdiot is what I am talking |
about, | |

MR. DONWORTH: I wanted to make that clear.

MR. MITOHELL: It is purely a téohnicality and sometimes &
lawyer who practices in 8tate courte forgets when he makes the
motion forlthe diraote& verdiot to say, "I would 1like please to
make the motion without waiving my right to put in evidence",
and he gets caught in & trap, He ought to have the right to
make that motion and get g.zuling on it without being deprived
of the right to put in his evidence if the motion is denied.

MR, DODGE: Do you mean to give him aright¥tg ézsbpt
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MR, MITCHELL: Of the right to put in evidence in his
case if the motion 1s denied.
MR. DODGE: 1Is that the law?
MR, MITCHELL: That is the Federal rule.

MR, DONWORTH: I understand 1t is discretionary with the

judge to let him do that or note
MR. MITCHELL: Ought he have the right?
MR. DODGE: The mere presentation of the motion is not a |
waiver of the right to put in further evidence?
MR. MITCHELL: If the motion is denied.
MR. DOBIE: I second that motion.
MR. CLARK: Do you want a new seotion?
MR. MITOHELL: You can stick a sentence right in there.
MR. OLNEY: 1If the motion is for a direocted verdiot it

resulte in a judgment at the bar; otherwise it will just be a

motion for a non-suit,

MR. CHERRY: I think nots We have both in Minnesota and
| you will recognize plenty of cages where you know the Judge 1is
! not going to give a directed verdiot but where he might dismise
%witheut ;_;v‘xe;]_udice‘, or a non-sult, You may make both, but you
| will obviously have to have é. different type of case to get your 1
directed verdict when you have not put é,.ny evidence than might
support a motion for dismissal without prejudice or & non-suite

MR. DODGE: Is that not what is meant by & motion for

dismissal? I am not familiar with that at all.
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MR. CHERRY: Ye s,

MR, DODGE: In the fira_t line?

MR, CHERRY: Non-sulte.

MR. DODGE: There is only one motion that I have ever heard
of and that is the motion for a directed verdiot.

MR. SUNDERLAND: That is the only motion there is. The

Federal courts have sald over and over again that in Federal

! practice there is no such thing as & non-suit.

MR. WICKERSHAM: Under the Code practioce it is always &
motion to dismiss. You move to dismiss the complaint at the
ciase of the plaintiff's evidenoce, and you move %o renew the
motion at the close of the defendant'sg evidence.

MR, DOBIE: Does that preolude him from bringing another
suit? Suppose 1t is granted; does that preclude the plaintiff
from bringing another suit i that cause of ection? In other

words, 1s it a ruli}xg on the merlts or withéut prej udics?

MR, WICKERSHAM: ©Not at the olose of the plaintiff's case,
but after all the evidence is in & motion then to dismisse the
| complaint would be on the merits because all the evidenoce is

in pro and oon. The motlon in the first instance is iike a

]

demurrer to the evidence, the old fiashi:enaei demurrer to the evi
dence, thatthe plaintiff has failed to make out a case, in othery

words, and the defendant moves to dismiss the complaint on that

ground.

m DONWORTH: Mr. Eed_ge inquires about the use of the
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word "dismissal®-. My understandiné?that you always dismiss
the action, whether it is with prejudice or without prejudice.
MR. WICKERSHAM: Qur practice is that you diemiss the
complaint,
MR. DONWORTH: Fither ome » but in our Btate you put in
the words "dismissed with prejudioce" or "without prejudicet.

g MR, WICKERSHAM: We do not put that ina It is intended

"‘~k'to be without prejudice.

MR. DODGE: Does not the oourt in Yaui practice direet
the jury to return & verdict? 1Is not a verdiot returned in
regular course by the defend&nté

MR. WICKERSHAM: Yes, that is another motion.

MR. MITCHELL: This word "dismissal" in Rule 88 ought to
be stricken out or we ought to say "dismissal with prejudice®
‘and avoid the idea of dismissal without prejudice. There is
no need of dismissing without prejudice,

MR. WICKERSHAM: Dismissing it on the merite?

Eﬁ. DODGE:  Mr. Sunderl@nd says that praotice does not
obtain in the Federal court.

MR. DOBIE: This is how they avoid it down there in Vire
ginia. It has been held binding in the Barrett cape.  Where
in a Feééral court a motion for a directed verdict is asked and
the judge indicates he is ‘golng to deny 1%, the plaintiff takes
& non-suite. In Virginia we do not have directed verdicts in

civil c&sés.,
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| interstate practice and I thought it might be held to be in

| know it was there, but that answers ite

MR, DONWORTH: Dismissal of the aoction on its merits.
MR. DOBIE: They held in tlie Barrett case that it was
binding on the Federal courts.

MR. BLACK: The reason I put this in was because it ig

Federal practice under the Oonformity Act.
MR. DONWORTH: You have "on the merits", and that is en-

tirely equivalent to the worde "without prejudice". I did not

MRe MITCHELL: The words in bracke+ts?

MR. DONWORTH: Yes.

MR, WICKERSHAM: That means it is res adjudicata.
MR. TOLMAN: ‘Those were the words used in the Redman case.
MR, WICKERSHAM: Where did the Redman case come in -from?

MR. CLARK: The Circult Court of Appeals of New Yorke

MR, MITCHELL: You are liable to get some more light on
the Redman case shortly. I think our office has a case pendiné
on certiorari, an application for certiorari in the Second Cir-
cult.

MR. DOBIE: There are several of these case pending.

MR« MUTCHELL: The court made findings as the oase went to
the Circult Court of Appeals and the question arose there whether
the Oirouit Court had a right to award 3 judgment or whether it |
had to send it ba.ek for a new trial. The court is eavide;ntly
in trouble about that beoause they have held that case up for

=
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‘E;‘ ground of disgietien, on the ground that there might be other

186
some time,
| MR. DOBIE: The Circuit Court of Appeals for the Second
Cirouit refuses to dé it.
MR, MITCHELL: The Ciroult Court of Appeals refuses to
award a judgment. ‘
MR, DOBIE: Yes, they refused a mandate,

MR. MITCHELL: Yes, but they may have done that on the

evidence, but whether they did it on the question of power or
not, is not clear. |

MR« DOBIE: That is right.

MR. MITCHELL: This is & tax case againet the collector

and our office was handling 1t, &and you may get some more light

on the Redman case. I think we have passed Rule 88 and we ma.y
go to Rule 89, |
§ MR. DONWORTH: Let me say, in answer to an observation
made the other day that I was golng to telegra& my office and
£ind out whether the State statute allowing the deposition of an

ga.d.verse party in our State ia a matter of discovery when used
% ‘
/in the Federal court, and I got the reply and it is not. It is

1

1

ieansiderea that there is no discevery‘in the Federal court ex—
eept in accordance with the original bill of discovery, the ide&:
qu interrogatories, and so forth. That is what we thought.

E
3




RULE 89

INSTRUCTIONS TO JURY; OBJECTION
MR, MITCHELL: We will take up Rule 89.
| MR, CLARK: Of course, Rule 89 covers the points which
%seem t0 be troubling lawyers and judges; but they are quite

'split, as far as I oan see. The lawyers want to tie the judges

%down and the judges do not want to be tied down. If you will

. look through thé comments you will see a diversity of opinion.

A good many lawyers want written instruetions by the court and§
instructions in advance of argument, and 80 ons

MR, DODGE: What was that lésﬁ et#tement?

MR, CLARK: I beg your pardon?

MR. DODGE: What was that last statement?

MR. CLARK: I simply say, that & good many lawyers would
like to have the court required to-instruot in writing, and alsé
to instruct in advance of argument of counsele. You will see
that the District judges in Washington --
| 'MR. DONWORTH: I am strongly against it.

MR. CLARK: Yes, This rule does not make much change

either. The only change that it does make, if any, and I am
not sure 1t does in view of the various provisions in the Qon-
formity Act, is to pexrmit the lawyers to file written requests
?or instructions and to make failure to charge in accordance with

those written instrustions itself a ground of error.

MR. WIOKERSHAM:  Yes, but suppose in his charge the judge
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' covered eertain things not embraced in those requests, but

| and to which he objeots, you do mot mean to deprive the defeated
?party of the right to review those objeotionable portions of

? the charge on appeal?

-4 tenge,

AOUs

' which counsel on one side or the other conceive to be erroneous,

MR. CLARK: There I have kept the old rule, that he muet

state his objeotions before the jury retires, the second sen-

MR, WICKERSHAM: That is all right.
MR. OLABK: You see, the Fupreme Oourt rule, Rule 8, on the

opposite page, is pretty striot in requiring objeotion before

the jury retires. Tyis modifies that just a little, It gives
the lawyers semethiné: although not nearly as much as some of |
them would like to haves,

MR, MITCHELL: I notice that you have not made provieion
here that when the parties submit requeete for instructions to
the courts, the court shall indicate whether he grants them in |
substance or not.

MR. CLARK: I have not required that speoifically. Of
course that 1s often required and ocould be easily ééﬂ@do The -
way it stands here, you have to deoide that inferentially from
what he sayse

MR, MITCHELL: You do not require him to Baxfa warg,abeut
the thing. Tou submit & lot of requests to him and 1iihe does

not want to say anything you have to argue your case to the Jjury




14

i

i
|
1

before you hear his charge and you do not know whether he is
going to grant your request or note I think it is only fair
%0 require the trial judge, when written requests are sub-
mitted, and indicate before argument if he is granting in subui
stance or denyirng the requests, B0 tﬁe lawyer can say, "The
law is going to be, as I understand 1t,‘thn9 and so, and here
are the faots." What is the objeotion to that?

MR, CLARK: I have no personal objection and I suppose it:
could be dones I do not suppose the judges would like even
that, would they?

MR. DONWORTH: I had the impression thﬁt it was the feeli&g
throughout the country that they wanted the benefit of the argu-
ments, not only as a matter of time to study the 1nstructiena,
but also a matter of the pointe made by the lawyers, as they
wanted until the end of the arguments to make up their minds
whe ther they would give these or not.

In answer to the objeotion mentioned by the Chaimman, they
have said, "We are always ready to indiocate to lawyers before
they begin their argument what our vieﬁ is on the points of law
involved, but we want the right to change our views as the re-
sult of the argument and then to tell the lawyers that we have
modified our views as they go along.*

In other words, they do not like to be foreoclosed from the
opportunity for deliberation on these xequgatsa

MR, MITGHELL: Could we put in a olause suggesting that
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| jectionable form as far as the law of the case goes and his

‘pasitien where after he has finished his argument the judge's

other way.

they do it where practiocable and not make it mandatory? Is

there any way to do that?
MR. CHERRY: From the lawyers' point of view, the idea

is, is it not, that he wants to close his argument not in ob~-

pemissible comments on the evidenoe, as determined by the law
of the case as it 1s going to be announced by the judge. Now,

he does not want to transgress nor does he want to be in a

charge is goilng to throw out whole parts of his argument by

saying that that does not apply here because the law isg the

Now, I have known, under our State practice, where exactly
what the Chairman speaks of is done, and where you can compel
the court to rule, that the judges frequently, where a question
of law is raised in the case, will ask counsel to submit them
then and not wait until the close of the evidenoce, to give theij
views of the law in the form of requests to charge so that the
judge may have those and be ready to pass on them at the end of
the evidence, As soon as he senses a rather eléar question
of law he will ask for that very thing, and, so, instead of the
judges objecting to it, ﬁhese who use it like it and make that
additional use of it. It tends to get those questions of law
settled as early as possible in the ocase.

MR, DONWORTH: Have any judges outeide of the State of
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ginning at page 7, the sugges’sians of the members of the Bar and

it E

(P

Washington written on thise subject?

MR» CLARK: Yes. 1 suggest that the Committee may be
damned either way on this, as a committee, unless it has al-
ready done so, might well look over some of these suggestions
80 a8 %o be prepared for whatever you dos You will note the
way the comments are arranged. First are the suggestions of

local committees, of which there are a good many, and then, be-

ﬁze Jjudges.

MR. DODGE: Mre ‘eha:l.rman, do you think there is really
much difficulty about knowing what the judge is going to rule
in advance? It is so obvious that counsel must know it that
I have never had the slighekst difficuliy oconferring with the
judge beforehands You say, "Your Honor, I must km‘ewwir how you
are going to rule on thatboint before I argue', and it is so
obvious that you must ynow that -

MR. MITCHELL: I have forgotten whether in my experience
the judges have indicated what they will grant because they are
compelled to or because they are willing to, but I know it ig
done, In Minnesota 1s there any requirement that be shall
indicate?
| MR, CHERRY: Yes, in the statute.

'MR. CLARK: You could eé.:sily put in here, something to
adopt that view, that the court should rule on these requests in

advance of ar-gmizenﬁ but may change his ruling with proper notice
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i have known them many times at the olose of the case to turn to

batndi,
.
TOL;
i

to counséls

MR, WICKERSHAM: Suppose at a trial, before the close of
Ithe cage, before the summing up is begun, ocounsel on each side
submit requests te*the judge; while the eounsel are summing
up the judge is reading the various reéuests and noting what he
ie going to do with them, and when he comes to the charge he

weaves into his charge the angwers to the various questions. I

counsel and say, "i have included in my charge my answers to
your requests, and except as I have charged I deny them all."
 That is customary practice.

% It has this advaptage; oounsel, as Mre. Dodge says, has got

i
i

a pretty shrewed idea which way the judge is inclined in the

case. He knows by the time the evidence is all in and they aré
going to sum up, what the questions are. ’ Helis pﬁeparaa,'he |
has had his requests prepared, and knows what they are. If the
judge has got to wait and rule on thoee requests, before coun-
sel begins summing up, hg will have to take a recess of perhaps
two or three hours -- I am speaking now of & long trial -- ﬁhilé
fhe goes over all these requests and rules on each cne of them-
and then comes back and hands it to»ceuhsel, and then counsel
has to go over it and see how far he has gone before they begin
summing upe There is a lot of lost moﬁiene

MR. MITCHELL: I have not found any difficulty with the

mandatory practice. I think it is a mistake to make it manda-
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| I would not make that mandatory so that that change of front

~on his part constitutes an error.

©y like to have made? I would like to have them when we adjourn

' not know how the court is going to oharge on the questions of

! law,

{:W't

i
i
A

tory in the sense that 1f the judge says he is going to grant

a request, then when he comes to his charge he varies from it~€

I tried cases for 35 years aeatiﬁususly under that prag-
tice, and along towards the end of the trial our judges would

say, "Have you gentlemen any requests for charges you would

tonight so I can consider them over night.*

EAs the end of the trial approaches the lawyers have got
to have their requests ready. They type them and prepare them
wheén the case 1s coming to an end. They hand them to the judge
and he has time before the end 6f the came to look them over.
Bome times he takes them right at the benoh, he looks them over,
"Denied; I can not grant that; I think my ﬁhééry of the law is
thig -~ and then on another one he will say, "I will grant 1t
with qualifieationsﬂ“ Qﬁ another one he will say, "I wam
going to charge that in substance.*

Then the lawyers know when they get before the jury how

to gulde their axgument:en the facts. Otherwise they would

I think if you will agree %o ﬁﬁ% a clause in here directing
the court, as far as practicable, to indicate whether he is go-

ing to grant these requests or the subgtance,but without making
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,%dees another -« I should 1like to see it in, not as a mandatory

%provision, but as a sort of admonition.

- §tates, including Virginia; the jury are sent out and the

glawyers argue the instruotions before the court.
' requests it.

gju:ry is excluded and the judge says, "Now, gentlemen, bring youi

| the parties.

®]

i8¢ A
AV |

=3
Pl
& ¥

&

it an error if he says he is going to do one thing and then

" MR. DOBIE: Mr. Chairman, I would like to ask a question
if I may from the gentlemen who have héd wide practical exper-
ience, which I apparently have not Is it customary at all

to argue instructions? It 18 very common in a number of

MR. LOFTIN: It is not done im my State unless the judge

MR. DOBIE: It is a very common practice in Virginia. The
instructions up here.®

I am for one side and Mr. Cherry 1is for another and we
present the inetruotions and argue them before the court, and
the court will sometimes spend a good deal of time arguing the |
propriety of theme

MR, MITOHELL: It is discretionary. If he thinks he
yants advice on the law at thét stage he can exouse the jury and
call on the lawyersa.

MR. DOBIE: I wondered if that practice was at ali common.

MRe MITCHELL: I think it is. 0f course, in Missouri

the only charge the court can give is the written requests of
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. the parties to comment on the evidence at all,

=

Ty
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MR, DOBIE: That is a Virginia rule. They do not permit

MR, MITCHELL: I am not talking about commenting on the
evidence, but in Missouri the plaintiff and defendant write

out certain requests and all the eau:tieaa do is to granﬁ or
deny thoee requests, and he reads them to the jury, those he

has granted, and he does not read those which he has denied,

and he can not say & word about the law,

MR. DOBIE: You mean he can nat‘add'~e

MR. MITCHELL: Not a word, unless they have changed the

épractiee since ] have tried a case.

MR. DOBIE: I know in negligence cases and certain othe re
they have certain printed instruotions that they always have

in there.

MR. MI TCHELL: Thie is Missouri.

MR. DOBIE: In Virginia the State judge can not give in-
structions on his own.

MR. MITCHELL: oQutside the requests?

MR. DOBIE: He oan note He oan only give those that are
asked for. He can amplify, and if he knows of a particular
éeaae he can give the exact law.  Qur Judges can not say a word
otherwise. |

MR. MITCHELL: He is nothing but a moderator?

MR, DOBIE: fThat 18 it.

(Discussion off the recorde)
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MR. MITCHELL: I would like to ask the sense of the meet-
ing on the question whether or not some provision ought not to
be put in this rule that is not mandatory as a basis for error,
but which pute pressure on the trial epurt to indicate, so far
a8 he can, whether he is going to graﬁt or deny the requests. |

MR, DONWORTH: I think that is pretty good.

MR. TOLMAN: I make such & motion.

MR. DOBIE: I second ite

MR, WICKERSHAM:  Ought that not to be left to the disore-
tion of the court?

MR. MITOHELL: I am leaving it to his disoretion but I wan
to say something about it so that it will not be overlooked.

MR« DONWORTH: The law is out our way, in practice under
the State practice, that the judge instruots the jury in writ-
ing and before the argument of the lawyers, and the jury take
these instructions with them. He can add anything he Wants to
of course,

MR. WICKERSHAM:  Orally?

HR& DONWORTH:  No, unless the jury comes baok. If they
come back later then he can charge them.

MR. MITCHELL: You do not propose to make the Judge give
these instructions before the lawyers argue?

MR« DORWORTH: I most emphatically do not, but I am saying

s suggested by the Chairman, that the judge,tell them at any

| this, that under the praotice in our State the lawyers want what
i

t




By

0

5},.,,

(&

4 g
16

rate before they argue what he is going to do. I did not
E know how the Ohairman's suggestion was goilng to be phrased,
i I did not know whether you would say pro formas, or something
| 1ike that which would indicate his view before the argument
but that is subject to his final deteminations |

MR. MITCHELL: with the understanding that the cemmitteeé
will merely try to put that idea into proper form I will submié
the motion. |

(The question was put and the motion unanimously
prevailed.)

MB; MITCHELL; Now, your étatement calls my attention to
the fact that there 1s no express provision in this statute that
require; the court or allows the court to charge the jury after
argument, Is it necessary for us to say anything about it?

MR. DONWORTH: That is the universﬁl practice;

MR, MITCHELL: Hold on. You have a 8tate practice that
% requlires the other way, andrif we do not say anything about flv'c%§§
| the Conformity Aot steps in.{ |

MRe WICKERSHAM: I wish you would put it in.

: L I do not believe the Conformity Aot would
be binding there, gentlemen. I think it is a question of the
personal conduot of the trial by the oourt,

MR. MITCHELL: You do not think it would be desirable to
say that the argument to the jury ehould precede the instruc-

tiona? -
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i ly bound as to the opinions of the gentlemen who have had prac-

| tical experience,

R s
e
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MR. DOBIE: I wanted to raise that question. I am,

frankly, very much in douét about it and I would be very large-

MR. MITCHELL: The Maryland practice is to give the argu-
ment after the instruotion, and I thiﬁk’that léiyérs may wonder
about that.

MR. DOBIE: That is the Virginia procedure.

MR. BG&WORTH: That ie not the universal practice in
Federal ocourts, regardless of State laws, for the oharge to be
after argument?
| MR. MITCHELL: Rot in Maryland.

MR. OLNEY: On a point of that sort there ought to be the
greatest flexibility and not control the judges as to how they
do 1t.

MR. MITCHELL: Ho; the Maryland judges probably feel they
have to conform to the State praotice, |

MR, CLARK: It has been held to the contrary, thét they do
not need to. |

MR« MITCHELL: But they doe ‘

MR. CLARK: It has been held that in such case, it ig not
binding on the Federal court.

- MR. MITCHELL: Let ue oconcede that they are not required
to do so. Now, in certain States they do, and they do it out

of deference to the State practice, but we do not approve of itgl
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- be a very great assistance, It might work exceedingly well.

% If you read the instruotions to the jury the lawyer is going
| tocall their speoific attention to that partioular instruotion,

| which may go right to the heart of the whole matter,

' the faot that the jury has been instruoted in that already. All

| cases It is one of those things he oan handle better than

Why not give them an excuse for telling the local lawyers ﬁhey;

can not do it that way any more, that thr rgles tell them that

they must give the instruotlons after the argument? |
MR. OLNEY: I ocan imagine, Mr. Chairman, a case in which

giving the instructions to the jury prior to the argument would

MR, MITOHELL:  Why, how could it?

MRs OLNEY: In many a case I have had this experience:

MR, MITCHELL: He gets that under our practice by getting
an indication from the court in advance whether or not he is
going to charge a certain request.

MR, OLNEY: Thegs is all the difference in the world in

I am saying in that conneotion is that the method of instruc~
tion to the jury, whether it ia before argument or after argu-
ment, in matters of that sort, I would leave to the disoretion

of the district judge, the man who 1s aotually conduoting the

anybody elses
MR. DONWORTH: I believe in the main with Judge Olney,
A large number of lawyers throughout the country, as you will

see by these comments, are asking positively that the instruc-
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tion be given in advance of the argument. Have we already

| passed that motion that you suggested about the judge indicat-

ing a tentative view, i that what we are now discusging?

MR. MITCHELL: Yes, we passed that with the understanding

| that it only applied where the instruotions followed the argu-~ |

mentas

- MR, DORW ‘I shall then reserve further comment,

MR+ GLﬁEY: I notice ﬁn theea comments that from Arizena,
| for example, there comes a stxeng request that the judge be

required to instruct the jury in advance of the argument. That

is not the ordinary practice.

MR. WICKERSHAM: Let me understand. The charge of the
Judge, of course, is the last thing after the argument?

MR. DONWORTH: In the Federal oourte

MR. WICKERSHAM: I am speaking of the Federal courts I
think that is 80, the judge has the last word to say. Now,
the whole point is, as I take it, at what stage must written
requests to the judge, whioh have been handed him by the respeo
tive parties, be ruled on by him?

MR. MITCHELL: We have passed that.

MR. WICKERSHAM: We have passed that. Now, I do not see
quite what question it is that 1s open,

MR. MITCHELL: The question now is whether - of course,

that rule which has just been passed was only negessary or

useful where the court regerved hie oharge until after the argu
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mente have been made, and I accepted that motion with the |
%underajanding that 1t applied to that»aystemﬁ Now, the Ques-
' tion ariees here that we-shalllmaka it mand&tory o the trial
' court to withhold his charge to the jury until after the argu-
iment of counsel, and attention has been called to the fact that
in most Pederal courte the charge is given last, but that in
certain distriots like Maryland, the courts at theftr disoretion
follow the State practice and give their charges before the
xaxguments‘, Judge Ulney wants it diseretionary with the trial
court whether he will give his charge before or after argument |
of counsel. ' |
MR, WICKERSHAM:  On instructions to the jury, or charge
to the jury, I think it is important to preserve trial by jury
ag it has been always follawad in the Federal courts, so that
the last word to the jury comee from the judge, I think'that
is one of the eseential parts of trial by jury as 1t was at
common law and as it always has been in the Federal court.
MRs DOBIE: I would like to hear a little more on that
pointe I do not want to put words in Mr. Cherry's mouth, but

he feels that the judge ought to have the last word to the jury

MR. CHERRY: That is what he generally doese

MR. DOBIE: I would like to have you develop that a little
further,

MR, LOFTIN: I would say that in my State the Legislature
passed a statute requiring the judge to charge the jury vefore
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| argument of counsel, and it proved so unsatisfactory that at

the case.

g but have we forgotten the Caraway Bill which was passged in the

Senate but not passed iﬁ the House, where the avowed purpose
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the next session of the Legimslature, itwo years afterwards, they
repealed the statute, and the practice there now is for the
judge to charge after argument of counsel,

MRe MITCHELL: xhe<on1y purpose of it really is to notify

the ocounsel what they will have to deal with before they argue

. the
MR. CHERRY: That is?obstenible purpose, Mr. Chaiman,

was to géet into the Federal courts the system which obtains 1n.
certain southwestern States, in Senator Caraway's own State

particularly, which involved more than this? It involved the
throttling of the judge in the trial, it involved the idea, not
that he was going to help the lawyers by giving his instruction
first to the jury before argument, but it involved the distinot
notion that the jury would have forgotten those instructions by
the time they went out; and it also involved the provision that

it should be reversible error for the judge to make any comment

on the faots of the case. Now, Judge Trevor -- that is another

Federal distriot —- has sald what happened in colloquy between
himself and the Senator whioh I think points exaétly to the

argument involved, and what 1s involved in some of these state-
ments by lawyers involved, He sald he met the Benator on the
street in Little Rock, they had been old friends, and he séid,

"Senator, what is the matter with me and my court that you want
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| give me any chance with the jury.®

| no harm in that being quoted heres

ot
Fay

| to try to throttle me?

The 8enator said, "Judge, your court is a fine court for

good lawyers but for a lamyer like me 1t is Hell. It does not

Judge Trevor has said that publiély 80 I think there is

That is the point that is involved here. It is not really

- the idea that it is more helpful to the jury and counsel to geﬁ

those instructions, as distinguished from rulings, but I felt
it was diécretianary, I saw that it was going to admanish the
court .and dﬁg%nish the situation we have today.

MR. MTCHELL It allows the »lawyere after the judge is
through to get up and rant around about all sorts of distortions
of one thing and another and get away with it without the Jjudge
straightening the jury out. I think it is an abomination.

This is in the interest of the forgotten man,

MR. CLARK: Or the lawyer who needs to be forgotten,.

MR. DODGE: Do we need %o say anything about it in this
rule?

MR. CHERRY: I think so.

MR, MITCHELL: We do, beoause oertain Federal distriot
sourts now -~ I do not know whether they are forced to do so or
not -- do conform to certain State practice on the subjeot,

MR, BODGE. Anywhere outeide of Maryland? ~They do not in
Virginia, do they?
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' has been called to.
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MR. DOBIE: I do not think so,

MR, DODGE:  They do not in Washington?

MRe §IGKERSHA3: They do in the southwestern Btates to a
large extent,

MR. DOWWORTH: In the Federal oourts?

MR. WICKERSHAM: In a number of cases that my attention

MRe MITCHELL: I think that by the requirement that the
Judge shall indicate in substance on the requests to charge
whether he is going to grant them‘or not, seems the only sincere
and gemuine reason for having the ocharge firet, and that is to
let éeunsel know what law they can stand on when they are deal-
ing with the faote, and there is no exouse then for depriving |
the judge for the right to give his charge after the argument.,

MR, DODGE:  You would add to this the words, "and shall
instruct the jury after argument of counsel®?

MRe MITCHELL: I would put some clause in here that speci-
fically states that he shall give his obarge to the jury after
and not before, -

MR, WICKFRSHAM: 1T think it is important to state that in
these Fules.

MR, CLARK: Dpo you not make it af ter? That he shall in-
struct the'jury af ter argument of counsel, if any change is
maaé? I suppose counsel will always want to argue before.

MR. MITCHELL; That will be ample, I think.




MR. T{)ms I suggest another insert in another place,
in regard to the proviso that the 'harty obj epting shall before
the jury retires have stated simply to the court the several
E matters of law in such charge to which he objects,¥ I sug-
gest that in line 9 we add: "Opportunity shall be given to
| make such statement to the court in chambers out of the presende
% of the jury.!

i MR. DOEWORTH: That I think is very important. I notioce
the lawyers in various parts of the country ~- down in the
Fourth Cirouit one lawyer said he knew a Federal court case to
be lost because the lawyer for ené side had to state his ex-
ceptions in the presence of the jury and they inferred that the
court was very much against him because he took 80 many excep-
tions and they declded against him,

| MR. DODGE: We always do it in whispers at the Bench.

MR. DORWORTH: It is a very embarrassing thing and the
g present rule ought to be changed;

MR. TOLMAN: Look at page 9 of the judges! comment, and
see what Judge McDermott says én tha t very subjeot.

MR. DONWORTH: What does he say?

MR. TOLMAN: He says: "I have found it quite simple in
| the practice to spend ten or fifteen minutes with counsel before
the argument in discussing thé charge and then advieing them on
what theory the charge will be based. I think a rule could be

made that the trial court should, upon request of either party,
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advise counsel of the theory of law on whioh the cage will be
submitted to the jury before argument,*

Also, on the point of exceptions to the charge, he states
in another coammunication that is not covered here, that his
custom 18 to go into chambers and let %hem make the record on
the objeotions that they want to make out of the presence of
the jury. _

 MR. WICKERSHAM: Before his charge?

MR, TOLMAN: He takes a short recess and they make the
objections that they are now ocompelled to make in open court,
in chambers, and put it on the record.

MR. DONWORTH: That 18 one way of doing 1t. Anethér wa.yE

to accomplish the same result is to say: #Unless the party

objecting shall immediately after the charge and before a ver-

dict is returned."

Let the jﬁry go to the jury room instead éf;gold;ng them
in court; let them go to the jury room and then the judge re-
ceives the objections. As the parties make their objections,
if he says, "I did not intend to say that¥, he can call the jur)
back and in the meantime their deliberations have not gone very
far. |

MR, WICKERSHAM: It often ocours, when you are objecting
to & charge, that the judge will hear the objection and say, |
"Well, perhaps I might put it more clearly, gentlemen of the

Jury. This ie what I meant to say --* and that obviates the

<5
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| a motion for a new trial or in the appellate court would permit

' point is this: If the judge sticks to his ground and the jury

. effect of the objection. I have known that to ocour many timeq

g in the course of a long charge, when counsel says, "Your Henar§

charged so and so but you have negleoted this, that, the otheré

| thing, or you have overlooked so and so", the judge says,

"That is perfeotly 80, Gentlemen, what I meant was thig -~
and he explains it then and it gives him an opportunity to

clear up many thinge which, it may be subject of exception, on

or perhaps give rise to an unnecessary reversal.

MR. DONWORTH: I think we are all agreed on that, but the

is present when the judge says, "ﬁo, Mre S8mith, the law is ag I
have stated", the jury listening to all this quickly gets a |
wrong impressions |

MR, CHERRY: 1Is not the essential part met: if it is out of
the hearing of the jury, whether it 1# in chamﬁera or in the
court room? |

MR, CLARK: You could say, "make such objection in cham-
bers or otherwise out of the presence of the jury®,

MR. MITCHELL: It is enough to say, "out of hearing. I
will entertain a motion to put in. in ah appropriate place the
provision here that exceptions to the charge shall be eonsigerb
ed out of the hearing of the jury,

MR, OHERRY: Was not that the point that Judge MoDermot

made, from the Fourth Distriet, that opportunity should be given
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ffor the lawyers to make such objection?

hearing of the jury.

 the oase under oonsideration. The main object 1s to give the

gceurt & chance to make correotions before the jury congiders

that?
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MR. MITCHELL: Not make it mandatory?

MR. CHERRY: ;‘think their diffioulty was, as stated, that
they did not get that chance, and the emphasgis, I should think,
might well be on just thate |

MR. MITCHELL: I think that is well stated. Opprortunity

should be given to eonéider exceptions to the charge out of the

MR. DONWORTH: And it should be before the jury returns the
verdict,
MR. MITCHELL: I would not want %o go so far as to say

you can note your exceptions to the charge while the jury hae

its verdict, but I think it is a mistake to get them considering
it and then call them baok.
MR, CHERRY: I was afréid that the suggested amendment
implied even méres :
MR. MITCHELL: ﬁé, leave in "before the jury retireg",
MR, GLARK: Yes, that is taken from the Supreme Court.
Mr. Chairman, before you put that met;eﬁ perhaps you ought to
considér éome of the requests of the various committees that we

nof‘have this requirement of objections, What do you think of

MR, MITCHELL: T do not agree to thate I think the lawyers
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. appeal’ and say in lieu thereof, "in further proceedings in

~ opposite each one. = I suppose that helpa them out on appeal,

ought to help the judge all they can and not lay traps for him,

MR. DONWORTH: In the second line, what do you think,

Mr, Clark, of striking out the words "testimony" and inserting§
"evidence"? ‘ |

MR, OLARK: A1l Tights

MR, DONWORTH: I+ is the proper word.

MR, MITCHELL: I would like to strike out the words “on

the case", That is in line 4. Also, in line 7 I do not like
the word "appeal", the implication we are regulating proceed-
ings on appeal. I think i% shoﬁld be "or further proceedings
in the ocase', That goes as far as we can go, and we have don?
it in other sections.

MR. OLARK: All right,

MR, MITOHELL: I understood it was the sense of the com- |
mittee that the provision be put in for an opportunity to pre-
sent exceptions to the charge out of the hearing of the Jurye
If there is no objeotion, that will be understood.

HRQ CLARK: Now, going baék to the written requests to
charge and the ocourt indicating his action, do you wish him
formally to endorse it or not? Going back to the Minnesota

suggestion, and I think there are others, they wanted a mark

On page 3 they say:
"After the olose of the testimony and before the argument

begins, either party ﬁay submit to the oourt proposed written
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| ghall write the words 'given', 'given as modified!', or 're-

- fused'; and the court in ite disoretion may/ arguments before

| @ting on such requests.”

+ not think we ought to tie his hands,

| ruling that would be considered an error.

4
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instructions to the jury, opposite each of which the judge

hear

Do you want anything to cover that?
MR, MITCHELL: That was not my idea. You mean it ise

required generally that he shall indicate to counsel? I do

MR. OLARK: I suppose when he indicates to counsel, that
goes into the record?
MR, DODGE: No, it ordinarily would note

MR. MITOHELL: My point is that it ought not to be a

MR. SUNDERLAND: It is not in the records His instruo-
tions are just orally, and they are not on thﬁ reoord.

MR, MITCHELL: fThat is right, and if he makes an indication
and does not live up to it, that can not be aséigned a8 an er-
roYe You have to depend on the good faith of the judgee to
some extent.

MR. GLARKEi 1 Jjust wanted to make that olear.

MR, WICKERSHAM: With refezeﬁoe to tye rule thet where both
parties move to have a directed verdiot, wﬁéther that shall not
constitute a waiver of jury trial, it should when both parties
move for a directed verdiot.

MR. DODGE: I do not like that. Talk about your 7th
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“there is no question for the jury.

|| where the requests for directed verdiots are such that they do

Amendment; I think this is the worse pitfall that there is.
| The 7th Amendment has been forgotten once in awhile.

MR. DODGE: Absolutely. It seems to me & ridiculous
thing to say that if I move for a directed verdiet I have to
be careful and look around the corner éo see whether the other
fellow has done so or else I am in a pitfall.

MR, WICKERSHAM: If both parties move it is an agreement,
MR, DODGE: I do not agree with 1te

immemorial in New Yorks

MR. DODGE: It is a subjeot that is full of pitfalls, and
it seems to me a difficult thing which acoomplishes no useful .
purpose whatever.
% MR. CLARK: That is partly why I did it tbat way. Tnere
is & division of opinion as you see here, although.I wonder if
the point could not be met by allowing the motion that did not
mean that.

MR. DODGE: T should like & rule to the effect that jury
trial ie not waived by either party because both parties have

requested a direoted verdiot.

bad.

MR, CHERRY: Of course, General, you can have the situatio

MR, WIOKERSHAM: That is the theory we have had from time

MR. DOBIE: I agree with Mr. Dodge because I think that is
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| constitute a waiver in fact because they indicate that there

 that if both parties move for a directed verdiot the jury trial

é ig waived, That is an admiseion by both of them that there

| The plaintiff says, "On my theory of the law there is no Quea—

| tion for the jury", and the defendant says, "On the defense

is no question for the jury.
MR. WICKERSHAM: The rule in New York has alwaye been

is no question to go to the jurys

MR, CHERRY: It may not be al admission of any w®uch thing,

theory of the law there is no question for the jury.!

MR, MITOHELL: Do you want té take & vote on tha+t?

MR, WICKERSHAM: Nos

MR, MITCHELL: We ought to give the reporter something --

MR. CHERRY: 1If Mr. Dodge will make his suggestion as a
motion I would like to second it.

MR. DODGE: Yes, I make the motion that we have a rule %o
the effeot that the jury trial 18 not waived by the mere fact
that either party has mequested a directed verdict.

MR. CHERRY: I seoond ite.

(The question was put, aﬁd the motion prevailed

with one dissenting vote.)

MR. CLARK: [ take it that th;g means there has to be a
specific rule?

MR, MITCHELL: Yes.

MR. OLNEY: Before we pass this Rule 89, I want to call
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| "may assign as error the failure to give in substance¥,

- "failure to give in substance the thing requestedi.

| meeting that we state that it is disoretlonary with the judge?

' allows the court and not the counsel to examine the prospeotive

attention to something that may be considered merely & matter

| of words, and yet 1% goes a little further than that, Instead

of "may assign as error the refusal to give", I would put that:

MR, CLARK: That seems to be all right.

MR. OLNEY: Not the refusal, but the failure,

MR, MITCHELL: fThat is right; you are right about thate

MR. OLNEY: Failure to give instructions.

MR. CLARK: Yes, I covered it but with more language. I
put next: "or the giving with modification®,

MR. OLNEY: I would leave out "the giving with modification" -

MR, MITOHELL: We have left under 89 the suggestion that

has been maée by a good many judges that we make some rule whioch

jurors, That 1s a matter that I think could be left to the
local practice in the disoretion of the judge. If you want &
rule on it, here is the place to put it in,

MR. DOBIE: Do you mean thé voir dire?

MR. SUHBER&AND: Why not put it in that it is discretion-
ary; otherwise the judge would not know that he had the right
to deal with it. |

MR. MITCHELL: I think that is all right. Otherwise he

might feel bound by the local pracﬁice‘ Is it the sense of the
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MRs DODGE:  Is there any statute on the subject?

MR. MITCHELL: ©Not Federal, nos

|

MR. OLNEY: Msy I ask what this 1is?
MR, MITOHELL: It is the last three lines; the suggestion
hag been made that the examining of prdépeetive jurors be
1imited to the court, and we propose to say expressly thatithat
is a disoretionary matter.

MR. DONWORTH: Tnat practice has grown up lately, it is

rather recent; I think it is & good rule. g think that some
of the judges require counsel to hand up their questions to

the judge that they want asked and the judge does the whole
thing. The other way has been abused, you know, with protract

ed proceedings.

MR, CHERRY: You try your case. with each juror.

| MR, DOBIE: It has been abused in insurance cases. They
%uauld ask a man, "Have you any stock in the Qcean Guaranty &
%iecident Corporation®, which waa4not & stock held in the State.
| MR, CLARK: You do not want a rule on any other thing?
%There has been a suggestion that there be a rule on other de-
§taila as to qualifications of jurors, and there are several
%eﬁher suggestions here, various people want different things.

MR. MITCHELL: I do not think we can deal with them.

MR. WICKERSHAM: Does not the statutes cover that?

:
!

MR. CLARK: Pretty much, I think. There are statutes on

gvariaus detalls.

| 1
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- rule on perempitory challenges.

MR, DONWORTH: Should we not have a procedure rule, as

. the confommity is being done away with? 8hould we not put
in a rule of our awn Just saying that they will oconform with

- local practice?

MR MITGHELL: gzzeﬁ'ederal courts bound by State practice?%i

MR CLARK: I do not 'think they would be bound.

MR. WICKERSHAM: Da. you not think tk;ey would be bound by
this provision of this statute?

MR. CLARK: Yes, théy would be bound by thate.

MR. DOBIE: As to qualifications?

MR. CLARK: Under the Conformity Agts

MR, WICKERSHAM: Under the Conformity Aot.

1«1}1‘~ DOBIE: By express statutes

MR, SUNDERLAND: tUnless there is a superseding statute.

MR, MITCHELL: What is the statute?

MR, DOBIE: 28 U,8.0. 411,

MR. MITCHELL: The statute on qualifications of Jurors
conforming with State law? It says challenges in the case of
alternate jurors.

MR. DODGE: geotion 387 of the Judicial Code ,referred to
here by Judge Tuttle, does that deal with the number of ohai—
lenges?

MR. OLARK: I think there i8 & statute. It says that the

Federal statutes give thryee reremptory challenges.




MR, DONWORTH: That is criminal, is it not?

MR. DODGE: There are more than that in criminal.

MR, DOBIE: It is 38 U, 8. C. 4234.

MR. MITCHELL: That is criminal?

MR. DOBIE: No, I think that is 9i711e It says, "In a11§
other cases, oivil and criminal, each party shall be entitled |
to three peremptory challenges."

MR. DONWORTH: Section 4347

MR, EOBI':. Yese

MR» MI??EELL: ggglé it be ﬁseful for the lawyersg, in or- |
der to r§f¥éﬁe,tham fgom going through the Feaéxal statutes,
when you are dealing with challenges of'a‘lternate Juroras, to |
repeat that statute with respeot to three peremptory ehalle'ngesl
on each side?

MR, DOBIE: Yes; they provide in oriminal cases for many
more, and then it says: “In all other cases, oivil and oriminal,
each party shall be entited to three peremptory challenges.”

It goes on to say that if you have six parties defendant you
st1ll only have the three peremptory ochallenges for the defense

not eighteen.

MR. MITCHELL: We can do it thie way: Wien we are talking
about the alternate jurors, in addition to the challengeg per- g
mitted by seotion so and so of the Revised Btatutes, each party
shall be entitled to one peremptory challenge for the alternate

jorors. That will take care of it.
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we are through with Volume 1,

i
|
1

have & specific reference to that, oritioizing the practice of

%qppeinv

i

MR. DOBIE: I think that is all Tight.
MR. MITCHELL: We ought to say something about 1t. Well,

MR, CLARK: At the beginning of Volume 1 we took up the
subject of masters, and a good deal of this ig the equity rule.
I do not know how far you will find it neeéssary to go in de~
tail on someiof these.

MR. LOFTIN: Mr., Chairman, on that point, the equity rule
has made no provision fci the appointment of masters except by
showing that some exceptional condition exists. As a matter
of fact, in practice the juiges have not lived up to that. In
my dietriot the judges say they can not live up to it and ex-
pedite the business, Therefore, they appoint masters in all
kinds of cages where there are no exceptional circumstances
shown,

MRe MITCHELL: ‘The exceptional condition is they can not
get a trial unless they do it, 1is it not?

MR. LOFTIN: They might put it on that ground,

MR. OLARK: The Chief Justice oritioizes the practice,

MR. WICKERSHAM: Yes, very severely,

MR. CLARK: At the meeting of thé‘Senior Cirouit Judges,

as printed in the last part of the Bar Assoolation Journal, the:

masters, calling attention to the diffioculty where

that is éens, saying it burdene the partiea with expenge and

g




the Federal judges ought not to do it. Perhaps we might get
'that particular Bar Assoclation Journal and read it.
| MR. WICKERSHAM: I have 1t right here,

MR, DONWORTH: 1In the Southern California cage they held
that the faot that the judges were too busy down there justified
doing it in a mandamus against Judge James, Do you recsall ﬁhaﬁ,

Judge Olney?

13 | MR, OLNEY: No, I do note
| MR, DONWORTH: I think there was such & case, and in the
circumstances he would not be compelled to hear the case,
MR, CLARK: It is the report éf the Conference of the seniQr
¢ircult Judges in September, which would be in the last numver |
of the Bar Association Journal.

MRe WICKE

BHAM: No, I have not got that,

MR. CLARK: an I just tell you generally about these nextz
sections so you will have them in mind? The section on masters
goes from Ruk 90 through Ruk 97, and they are a.lmast all a eapy
gof the Equity Rules except that I think that unless you want to
go into the Equity Rules a good deal you will not need to cone
pider them much. = Tpe first is the question ef referenee; which
loccurs right at the beginning of Rule 80, and the second im-
;ortant thing is Rule 88 on masters. 1 am not sure that the
others will be go important.

% . That is all I have to say in advance.

| MR, DODGE: In Rule 90, what do you mean by a referce?
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MR, CLARK: There are references in the statute to the

'referree whioh, I suppose, is the common 1aw’master, but we did

not think the two terms would now be necessary, but in order

to get it included we toekkthe suggestion that was given %o us
and we are just going to call a referee a master. There are
no provisions in the statute that clearly define what referees

are to do. They speak of refeiées inniﬁéntgi%ﬁ. That title

| appears in the statute.

MR. DODGE:  You do not use the texm which is so familiar
to us, the auditor?
MR. DONWORTH: I am going to try to answer that because

in the matter of Puttérson the Supreme Court held that it was

. proper to apinnﬁ an audlitor in a complicated jury case, and

I think after the word "referee" we should insert "auditor”.

MR, DODGE: I have written in that word here,

MR« CLARK : pon't you think "masters” is a good term for
the whole business?

MR. WICKERSHAM: Why don't you say, Yreference to a mes-
ter, which in these rules includes a referee or an auditor"?

MR. MITCHELL: You have got to make some réferenee to or
a new idea of having discoveries by masters.

MR. CLARK: I was suggesting that you call those fellows
"oommissioners’ . |

MR, MITCHELL: I am not speaking of their labels, but

something to show that we are not talking about them here, some




| exceptions wherever necessary.

MR. SBUNDERLAND: It would seem to me that those were taken
. care of.

| MR. DONWORTH: I thought the court would be likely to
appoint the same man and that it might:he good practice to have
% the same man. I had not thought very much about it, and so

| I thought that word “masﬁe? " wés all right, but a short sen-
tence could be inserted here'at the end, something showing that
this does not take in what is provided for in addition to the
other, or something showing that they are consistent.

MR. DODGE: What rule is that?

MR. DONWORTH:‘ The second Ruie 90, Mr. Dodge, and the quess
.'tien whether the use of the word "master® here in some way runs
| counter to what we have been saying about a discovery, taking
the deposition of a #arty, where we ruled that the party, if
he elected so to do, could require the examination to be before
a master or a special appointee of the court.

MR. SURDERLAND: You might say, "except as otherwise pro-
| vided in these rules",
MR. MITCHELL: I merely brought the point up so that the
- reporter would have it in mind to 1nser§ some reference if neceg-
gary to ;%. I do not think we need to decide it now,

ghall we take an adjournment now? It is 1:00 o'cloock. To

what time do you want to adjourn?
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MR. DONWORTH: Twenty-five minutes of two.
(Whereupon, at 1:00 o'clock p.m., a recess was

taken until 1:35 o'clock p.m., of the same day.)

MR, HITGHE@L: We will go ahead with Rule 90,
RLE 90
REFERENCE TO MASTER--EXCEPTIONAL, NOT USUAL
MR. OLARK: TYou see, so far as masters in aotions at law,
|or, s we put 1t, in jury cases, are considered, we have stated
in a very limited way, as, I suppose, the law would require.
MR. LOFTIN: You do not feel, Dean Clark, that there aheulé

be any relaxing of the rule about exceptional'conditions regard-

ing the appointment of a master?

MR. CLARK: I do not know, I am sure, I will read this
réport of the conference of the Senior Girouilt Judges. This is
made as an argument from more judges. It is signed by Chief
Justice Hughes, October 7, 1935, There is a recommendation for
& great many additional judges, I hav& not as .yet geen whethey
| there was one for Florida or not.

MR. LOFTIN: No, none for Florida. I have read that.
MR. CLARK: Then, at the end, it says:

"Appointment of masters; In making the above recomme nda-




tions for additional judges, the conference has in mind the
importance of compliance with Equity Rule No. 59, that save ing
ima,tters of accounts, a reference to a master shall be the ex-
dgeption, not the rule, and shall be made only upon a showing
thaet some special condition requires ié. (Los Angeles Brush
Mamufacturing Company v. Jémes, Distriot Judge, 2872 U. 8. 701.)
"The conference has found that on aeeount of the lack of an
"adequate number of Judges the practice has heen freely indulged
in, in certain distriots, of appointing masters to hear equity
case s, This practice imposes upon parties an inordinate ex-

pense which should be avoided wherever possible, It is esgsen-

tial to the proper administration of justice that adequate pro-

vision be made for judicial administration through judges,"
And the rext thing they talk about is the appointment of
this committee,
MR. MITOHELL: In view of that, I do not think we better
tamper with the equity rule. A
. MR.LOFTIN: In view of that, I do not think we better bam.
per with the equity rule.
MR. DONWORTH: Is not this rule good eneuéh for present
purposes? I do not think of anything to add to 1t.
MR HETOHELE:’ Let us pass to 81, thens
. BIE @
PROCEEDINGS BEFORE MASTER

MR. CLARK:  This follows Equity Rule 60, on the opposite




8ides
MR, MITCHELL: Any exception to that rule?
(No response.)
MR. MITCHELL: If not, we will pass to 93.
RULE 98 |
POWERS OF MASTER
MRs LOFTIN: That 1is the same ag Equity Rule 63, is 1t

- .not, Dean, without any change?

MR. CLARK: Yes.
MR, OLNEY: There is just &ne little change that I had to

suggest in 93, You say, down toward the end: "to examine a.:tl

pogitions taken and filed pursuant to these rules (or to
staéﬁtes)¢” I thought it would be better, instead of "these |
rules (or to statutes)" to say, "all depositions duly taken and
fileg¥,

MR. CLARK: That is quite all right. The reason I put
"or to statutes)" %as that I did not know whether we were going
téicontinu9 any statutes or note

MR, MITCHELL: A1l right, we will make that change, "duly
taken and filed', | |
MR. CLARK: Is that broad enough fér your purposeg?
MR, SUNDERLAND: I think so,

MR. MITCHELL: If there is no further exception to Rule 93,

we will pass to 93.
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RULE 93
FORIOF ACCOUNTS BEFORE MASTER

MR. DODGE: This reads to me like gome very archaic rule
that has come down from the past.

MR. CLARK: It probably has, |

MRe MITCHELL: Ie that not already covered by our ex&aina{
tion of adverse parties? | |

MR. DODGE: I should think so, |

MR. OLNEY: It can go a little further than that and make
trouble, If it is taken to mean 1f the party who is called on
to account in the first 1natance*produces his aoeounf in debit
and oredit form and with every item specified, you are going to
find cases of acoounting where that is simply imposing a ter-
rific burden on the party and withoﬁt rhyme or reason. JIn &
case of that character, involving literally thousands or tens
of thousands of items, there should be no exact rule, but the

master should be permitted to accept the report of a certified

‘public accountant as prima facie correot and require the other |

man to specify what objection he has got and concern himself with

the objeotions to the accounts

MR. DODGE: Do you seé any need for this rule at all?

MRe MITCHELL: I do not. Certainly, a master can call on
people to bring in their accounts if he wants to, and if there
is any question about them he can give the right of examination

to the other party, It seems to me to be surplus,. Do you
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know of any special reason for it?

MR. CLARK: I do not know. Of course, as suggested, it |
does come down. It was promulgated March 2, 1848, and may |
go back of that. That is?gar back as I have gone.

MR, DONWORTH: Any citations under 1t?

MR. CLARK: Yes,

MR, OLNEY: If you want a rule -- I wrestled with this

.y to the extent of drafting a substitute, and as & rule covering

a matter of evidence, I put it this way:

"When the party accounting has kept books of accounts the
master may accept as prima faocie evidence the testimony or
written report of a certified acocountant based upon his exami-
nation of such books, provided he alsq testifies or reports
that his examination indicates that the books of acoount had
been honestly kept and in such manner as to enable him to check
their correctness.® ’

MR. MITOHELL: That oan be dore now if the books them-
selves are in evidence as a basls for the expert's opinion.

MR. OLNEY: I think it is perhaps better Just to leave it

MR. DODGE: I so move.

MR. CLARK: I have no objeotion. The idea of the thing
seems 1o have been to shorten the proceedings. S8tone, J., in
the C,C.A., says, "The evident beneficent purpose of this rule

was to narrow the scope of this examination before the master.H
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for 1ite

. statement of every item in debit and oredit fomm.

Then another Federal judge said that the old mode of tak-
ing testimony before the master by proving every item under

the 6lst rule of the English Chancery practice, adopted in

1828, has been adopted.

MR. MITCHELL: Tnhat sounds as thbugh there was some reaso@
MR, OLNEY: : When I read the rule I thought it meant a

MR. CLARK: fThere are several cases that discuss it. Here
is a case construing it at some length,

MR. MITCHELL: This means, as I understand 1%, instead
of brining in the books and laying the foundation to offer all
the books in detail and everytﬁing, you can set up a separate
gtatement without proving your books in detail, by competent

evidence.

MR. DONWORTH: I do not think that this has anything at |
all to.do with proof. It is to prewent & ma§$; as I understané,
from puttiﬁg in a long rigmarole, and this answers it., It says
it is set out in the form of debit and oredit.

Mi. BUNDERLAND: Does the form; debit and oredit, refer
to an accountant's account where he woﬁld summarize in this
form a great mass of individual items?

MRe CLARK: Any form admissible, & debit and credit state-
ment.  The rule indicates that it must be a ocash statement of

accounts recelved and disbursed. It is analogous to an aoc-
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- acceptable, then the hearing is upon exceptione to the account,

“tions clear, and there should be a finencial statement of the

witnesses, and so forthe

count of agents or fiduclariles. If the statement is not

the same as any trustes. The account as stated by the defen-
dants is one thing and the evidence upon ihich the master finds

is another thing., - Care should be taken to keep the distino-
cash accounts simply, but it should not be a list of possible

MR. SUNDERLAND: It seems as though a certified account-
ant's acoount would come under that.

MR« OLNEY: To give you an idea of the diffioculty that
sometimes presents itself in that case, I was defending a co-
operative assoolation against whom one of its member s had
brought suit for an accounting. Now, he was entitled to an
acoounting, there is no doubt of it at all, by virtue of hisg
membership in the associatione But, this association was a
very large one, and did business all over the United States. We
rendered the man an acocount, gave him an acoount attéehed to our
answer, that 1t was impossible on that acoount to state all of
the items that entered into it. We then gave him full oppor-
tunity to examine the books and he teei advantage of that op-
portunity.

When the case came on for trial he had certain objections
which he made to the acoounts. Those were gone into thoroughly

and the judge decide them all against him, After the judge had
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done that, then he insisted that the burden was on the defen-
dant in the case, as a part of a necessary accounting, to pro«%
duce proof of every single item that entered into the accoumt,%
everything that had come into it, and he has gone up on appealg
to the Suprme Court of the §tate of California on that oonten«?
tlon. I do not think hé will last very long when he gets up |
here, but 1t is something we should think of.

What I am getting at 1s that so much depends on the particu-
lar case as to what accounting should be required, and this
rule that is stated here in the EqQuity Rules is a rule that is
not merely for trustees' acocounting or executors'.a There are
many other cases where & man 1s entitled to an accounting and
where the rules that are applicable to & trustee who was sup-
posed to acoount for evey thing that he received and show every-
thing that he paid out, are simply not applicable at all angd
you can not get at it in that way.

We ought to leave the thing for Sensible’attention by the
officer who is looking into the acocount in the manner that will
best meet the necessiﬁies of the situation.

MR. DONWORTH: I am not sure this does not have a real
function. I get the idea it is intended to simply the issues.
In a way it ie like any situation where you require a man to get
up the account according to your theory, For instance, in the
income tax law we have to put in & returns The United States

is not bound by it but that ims your situantion, that is your way
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you c¢laim it is. Now, it 1s very easy for those who contro-

'vert it to point out the items which they controvert.

I think, Judge Olney, it has been in force so long and no

' attempt made to change it -~ it seems to me requiring the party

to bring in his acoount in debit and oredit form and then the
opposing party, as this rule goes on to say:

"Any party who shall not be satisfied with an account so

;'breught in shall be at liberty to examine the acoounting party

viva vooe, or upon interrogatories, as the master shall direct."

It does not have the effect of compelling the party to
state his theory of the account in controvertible form, but in
a definite way so that any items that are not in controversy
can be eliminated, _

MR. OLNEY: I think the _requri,rement that the accounting
party submit the account in some fomm in the first instance ig
almost implied in any aotlion for accounting. The objection I
have is that this may be taken as & limitation on the method or
as requiring a ocertain method to be pursued that may not be ad-
visable.

MR. DODGE:  Purthermore, are you going to let the plain-

t1ff suspend the hearing and say, "Now, the oppesing party is
right here, but I choose to examine him by interrogatories", and

!
gforee an adjournment 8o he can prepare some written interroga-

i

i1!;4;::1;'1@3‘&‘

MR. MITCHELL: It is up to the disoretion of the master.
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| theory that at the outset the’ accounting party will obediently

modern ideas that rules should be general and not try to state

| specifically just the form of the evidence.

édirectly in ocese he ié not satisfied with the aocount, citing

'Beokwith v. Malleable Iron Rgnge Company, 207 Fed. 365, and

MR. DODGE: It seems to me to be wery inconsistent with

MR. DONWORTH: My attention is called to the recommenda-
tions under the Code. There are quite a number of them, and
without boring the Committee, I will just read the first one}

fPurpose and Scope of Rule; The rule is framed upon the

to the deoree bring in a statement of acoount embodying on the
one side the itemsyigieh he is properly chargeable, and upon the
other the items claimed to be ailoweﬁ", just‘as anyone,»conced;
ing that a relation of debtor and creditor exists between him~
self and anctﬁer, will being in a statement what he conceives
to be the iteme of debt and the items of credit. In‘this way,
the opportunity is at once afforded of ascertaining the real
issues before the master on the accounting. This is a means
of limiting the trial before the master to sizeable items.
That this is the purpose of the rule is clearly indicated by

1ts language conferring upon the adversary the right to proceed

others.
These are evidently patent cases where there have been
profits which required an accounting. There are other cases

which I will not give to the Committee,
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|\ the case.

| here the parties shall designate the items with respect to whic

MR. CLARK: Could we do it in some fashion by making the
account submitted, say, a verified account, as prima faoie,
or something 1ike that?

MR. DODGE: Why pick out one class of cases and deal with
what should be prima facle evidence in=£hat particular class?

MR. CLARK: I suppose because we want to limit ﬁhﬁ magter

somewhat, They are extra-judicial organizations and may Helay

MR. MITCHELL: Instead of saying any thing about prime

facie evidence, we could say: %when the account is brought in

he raises an issue."

I do not know anything about the rule, Maybe we better
just leave 1t stand and on further consideration the reporter
can advise us whether he thinks it is esasential or not.

MR. DODGE: Yes, I was going to suggest a substitute mo-
tion that the matter be referred to the reporter and that he
advise us as to whether this rule really answers any ugeful
purpose or is just an added cause of trouble. ?

MR. MITCHELL: Is that agreeable to the Gommitﬁee?

(Ro response.)

MR. MITCHELL: If there is no objection, it will be so
ordered, |

MR. CLARK: pid you write out something, Judge Olney?

MR. OLNEY: From the experience I have had in this, I will

h
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we put in brackets here some suggestion to limit 1t., It seems

try to make a suggestion to youe.
MR. CLARK: Thank you very much.

MR. MITCHELL: Rule 94.

RULE 94

FORMER DEPOSITIONS, ETO., MAY BE USED
BEFORE MASTER

MR. CLARK: This 1ule troubled me a good deal, I wone

dered a good deal as to the extent of what it meant. You see,

&8 wide as the horizon and everything else, This too ig an
old rule that goes baock to the 1843 rules, and it then read:
“All affidavits, depositions, and doouments, which have
been previously made, iead, or used in the court upon any pro-
ceeding 1ﬁ any cauge: or matter may be used before the master.
This is just the same, |
MR HITOHELL:» That means any proceeding in the same osus
MRe GLARK: It does not say so.
MR, DONWORTH: In the same proceeding -- the idea bveing

that on reference to a master there might be claimed that he

started de novo, and this means that anything already taken may

be used, such as depositions and affidavits. I think if we
strike out "in any court of record" and leave in the other mat-
ter that is in brackets, it will be all right.

MR, OLNEY: Why should there be depositions that were
préeviously read or used?

MR. CHERRY: “Made, read, or used’.

e?
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Cand filed,

| sitions, and documenta'.

says: that the master shall regulate the prooceedings, and so

gon, and gives him authority to examine depesitions duly taken

‘gseems to me absurd that an affidavit useful by the court on an

‘make any contrary contentione

MR CLARK: I do not know that there is, I puzzled over

MR. DOBIE: It is pretty broad, and I do not knowﬁhéther

there is ay reason for it, But it says "All affidavits, depo~

MR. DODGE: If you had an affidavit on a motion, such an

affidavit is not admissible in a hearing on the merits. 1t

application for a restraining order could be put before the
master as evidence of the facts contained in it, I£ seems to
me there is a positive objeotlon to the rule, and as to the
regt of 1t -- of course, the depositions taken in the case are

admissible before the master. I do not see how anybody could

‘MR, WICKERSHAM: I wonder what the purpose of that was?

MR); DOBIE: I wonder if there are any notations on thate

MR. CLARK: There is one, at 32 Fed. 549, This note does
not mean that the former evidenoce is to be considered; it muet
be analyzed and called to his attention.

MR. SUNDERLAND: If that is all the rule has produced in
one hundred years, it seems to me ﬁe might let it géq

MR. CLARK: It might be ooncluded that 1t does no hamm.




6l

L - | Btate and ask the reporter to be a little more liberal with us.

MR.LOFTIN: Mr. Chairman, I regret that I have to go now,
and I ask that the Committee excuase me fof the remainder of
the sesgeion. I have enjoyed the delightful association, 1%
has been a very liberal education ig code pleading. I must

admit that at first I was somewhat amazed, and as we proceeded

I was shocked; now 1 hsve become very much reconciled. I hope

that you will still remember that we are just a common law

| I will have a few otiticiems a8 to the remainder of the rules
which I will send to the Reporter.

g MR. CLARK: All right, I will be glad to receive them. I
iam sorry you have to leave,

MR, MITCHELL: Thank you, Mr. Loftin.

MR. LOFTIN: T hope you gentlemen will have a delightful

|
ésession for the remainder of the time, and I look forward to
seeing you next February, ‘

MR. DOBIE: I am rather inclined to agree: with Mr. sﬁnderé
land that if it hagd produced only one case in one hundred years
with this mystic phrage, we should let it go.

MR. MITCHELL: 1If there is no objection, we will consider
1t as adopted that Rule 94 go out. Rule 95,

% RULE 95

CLAIMANTS BEFORE MASTER EXAMINABLE BY HIM

MR. CLARK: We made practically no ochange in that., We

put in the suggestion in brackets which, of course, is not neces




i gquestions and answers.

sary, but we thought there might be cases where you could
avold having a stenographer and a transcript of the testimoﬁya;
| MR. DONWORTH: Just what is the difference between the
evidence and the report thereof?
MR. CLARK: The report thereof céuld be made without mak-~
ing a transoript.

MR, DOBIE: He might do it in narrative form inetead of

MR. OLNEY: Is not this matter‘again covered by Rule 937

MR. CLARK: I did not quite hear what you sald, Judge
Olney.

MR OLNEY: 1Is not practically everything in this rule
covered already by Rule 93, stating the general powers of the
masgter?

MR. CLARK: I suppose in a way it 1s probably true, but
they had 82 before and yet they apparently felt that this rule
was necessary,

MR. SUNDERLAND: VWhen was this dated?

MR. CLARK: This is another one of the antiques,

MR. SUNDERLAND: It was not something that was added after
they had experience with 92, as & supplement to 93, was it?

' MR. CLARK: - Rule 65 is Rule 81, and Rule 81 wap 1843. Let |
us see when fhe other rule started. That was formerly Rule 78 Z
MR. DONWORTH: I would think that the matter in brackets

well
might /be left out in view of the language, "The evidence upon
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| deal of difficulty where an equity case or, in fact, any kind

of a case, is heard by a master. There are two kinds of objeo

filed their exceptions to the points they had objected to. Some-

RULE 96

MASTER'S FINDINGS -<OBJECTIONS--
JUDGMENT THEREON

MR. CLAK : Rule 96 I guess you better read over with
some care, That is perhape the nub of the whole reference.
MR. DONWORTH: In oconneotion with it, I would like to call

attention to a point of practice that has given rise to a good

]

tions to his findings and recommendations- You have to ob-
jeot before the master to the things you do not like -~ I am
not speaking of objeotione to evidence -~ you have to object to
things you do not like and have him note those objections in |
his report. Then when it gets before the judge, or within a

limited time, usually fixed by the rules, you have an excerpt

to those things and the court holde, and I think the equity '§
practice is recognized, that an objection before the judge doeag
not lie to anything that he has recommended or found unless you
objeocted to it before him. |

In one or two cases in my experience the master filed his
report without the parties having an opportunity to examine it,.
and so the judge ordered the report recommitted to the master
to give the parties an opportunity to objeet, and they ¢ ame be-
fore him and noted their objeotlions to the various paragraphs,

and so on, and he re-submitted his report and then the parties




thing that would simplify that 1s certainly very desirable.

MR. CLARK: On the point of exceptions there have been
some holdings, it has been held, that a party who fails to file
exceptions within the time limit of the‘old Rule 66 is pre-
cluded from attacking the master's findings of fact, but the
court will review his eonciusiens of law. |

MR. DOBIE: There are quite a number of those cases that

g0 into the fact of the nevessity of making the objections be-
fore the master, but if yqulfail to make it there you can still
make it before the court.

MR. CLARK:  You will notice that Equity Rule 61, which
was amended and added later, is an attempt to -~ it does two
| things; it says the report of the master shall be treated as
‘presumptively correct and shall be subjeot to review by the
court, and so on, "provided, that when a case is referred by
consent and the intention is plainly expressed in the consent
order that the submission is to the master as an arbitrator, the
court may réview the same only in accordance with the prinoiples
governing a review of an award and decision by an arbitrator."

We took that holding and tried to shorten the time of Equity

Rule 66, which you will see down in the middle: “In all other
oases——" that is, in all non-jury cases -- ®his findings and ooy
;ceﬁéiasions, if any, shall be presumptively correct, and shall |
: %sténd as the court's findings and conclusions upon which a judg-

\ment may be entered a8 of course within 30 deys from the filing
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b does ie to provide the machinery whereby the master's findings

masters at the present time, and 1t is going to be impossible

thereof, éhless within 10 days after such filing, objections
thereto are filed and the oourt acts thereon within the afere-v
said 30 days to modify or rejeot the findings in whole or in
part when it is fully satisfied that error has been committed
or to order hearing on such ebjeotioné@“

Then we put in a‘prdvise where the intent is to make him

the arbitrator, just the same as in the equity rule. All that

stand as those of the oourt unless rathér speedy objections
are made,

MR, SUNDERLAND: Suppose you can not find the judgment
in 20 days?

MR. DODGE: Suppose the report is filed August 1st?

MR, OLREY: There is one class of cases which almost of
necessity must go to a master, and that is the olass of casesg
in which a buhlie utility claims that ite property has been
confisoated by reason of rates fixed by a State authority.
Those¢ cases invariably require or present & vast number of 1ige
sueg of fact, questions of fact, and they are so long that it
is impossible for a court to give the time to txy them, as
able as the judge may be, and as much attention he may give to
facilitating the case, it is going to take sometimes months +to
try one of those cases in the nature of things. Those cases

are going to be referred to masters, and they are referred to
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? “ypon which a judgment may be entered as of course within 20

; days from the filing thereof." 1 think the 10 days in the

% next line should be 30, You want time to turn around, These
é findinge may be very vital and all that, and it seems to me

E there should be 30 days for objections and then the matter

% should be called upbn motion by either party. I do not thinkg
~ we should be afraid there is goihg to be delay in these matters,

. I think one party or the other will move for consideration of

| filing thereof,unless within 20 days after said filing objec-

| rule then the court of course has power to extend the time and

| I think usually would.

§ for the court to pass upon any master'g report in one of those
| cases after the report comes in within the 30 days. I think

E it can not be done.

MR. DONWORTH: I think that "within® should be "after" —~§,

the report, or move that his objeotions be considered, or move
for a judgment on it, as the case may be, and I think if you will

just say ''may be entered as of ocourse after 80 days from the

tions thereto are filed --" of course, under the other general

MR. OLNEY: Judge Sunderland, the point I had in mind was
a little different, and the practice as 1t stands now under the
present equity rule I think I am-familiar with. Under those
rules the party who objects to a master's report is allowed, I
think, either 10 days or 20 days, I am not certain which, to

file his exceptions. If they are not filed, if no exceptions
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| that after that time the court shall not take what time is

it If, however, the exceptions are filed, then the rules

|
|

'
!
!
i
i
i
:

are filed, then the report is accepted and that is the end of

provide that those exceptions are to be heard at the next motion
day, and are to come up immediately for a hearing.

In other words, neither party is:reQuired to do anything
to bring them on for hearing. They will come on foX hearing

automatically under the rules. But there is no provision

necessary to dispose of the exceptions. The time for filing
the exceptions does not have to be, as a ruie, 80 very long,
because by the time you get thmwugh one of these cases and the
master's findings ocome in, both sidés know pretty acourately
juet what the contested pointé are ;hd it is not so very diffi-
cult to draw exceptions in such a case, and the 20 days, or
whatever it is that is allowed, may be a little too short, but
you do not require any very great length of time in order to
draw exceptions in a case of this charaoter.

That is true, partieular;y, where you have the rule, as yo
do out in our distrioct, that the master first preparea a tenta-
tive report and you are required to make your objeotions to
that report, make your objeotions to the master to the report.
He then has an opportunity to correot it or.te meet any objecw
tions that he desires to meet, and then he files his final re-
porte. Well, under those oircumstances you can see that your

exceptions follow right along with your objections.
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MR, MITCHELL: Have you made any provision here for
tentative reports from the master and exceptions filed before |
the master?

MR. CLARK: THoe ;

MR. SUNDERLAND: What Judge Olﬁey speaks of ought to be

done, but it is not alwéys dones

MR, OLNEY: This matter of objection is covered by the

R rules,

17

MR. SUNDERLAND: Yes, but not the tentative ocopy of the
report. |

MR. OLNEY: The matter of the tentative report is covered
by the rules.

MR. SUNDERLAND: I did ﬁot know that,

MR, MITCHELL: It 1s always open to the master to make a
draft and before he files it or makes it official he will give
counsel oepieé to see 1f they have any objeotions,

MR. SUNDERLAND: I was not aware that there was any re-
quirement.

MRs CLARK: There are several quotations in regard to 1it.
It is what is known in Gode practice as settling the masterts
account, In some praotices before the méster files hie report
of regord he reads it to counsel and they ocome in ané‘argue it
out. There are no provisions under equity rules that require
it. Whether we should require it is another problem, but

there are quite é few cases that have to do with 1t.
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§ because it makes complications.

: 8tandss

' be made there.

MR, MITCHELL: We probably better not do much about it

MR. OLNEY: I might say, in looking this over, I found a
number of objections to this Rule 96 myself 6 espeoially this
provision that "unless within 10 daysaafter such filing, ebjecQ
tions thereto are filed and the court acts thereon within the
aforesaid 30 days."

MR. DODGE: Dpontt you have to have in some cages & three-

day =
MRe MITCHELL: Your point is that it will stand if the
court neglects its duty?

MR. DODGE: If the murt does not decide in 20 days it
MR. MITCHELL: There ie & verbal change that will have to

. MR, CLARK: We could save something by & limit., Mr. Lane
who has written a geod book on these things, pointed this out
as one source of delay.

MR. MITCHELLL That is not Judge Olney's point. His
point is that if the court negleots to file a decision within
30 days you are out. |

MR. WICKERSHAM: You might not be able to get a judge for
20 days in the Federal oourt.

MR. CLARK:  Well, we will ohange it

MR« DQDGE; There 1s & question that I would like to ask




about the first sentence before this matter is disposed of.

MR. MITCHELL: All righte

MR. DODGE: It is mandatory here for the master to file
a transoript of the evidence always. It is comparatively
' rare with us that a éaster in any equi%y ocase 1s directed to
gfile the evidence. Thé‘eaurts wants the master to find the
faocts and does nét want to be bothered with the evidence. 8o,
"é;t is quite exceptional with us when the master is ever requir-
ed to file the evidence.

If you are dealing with an aotion at law the auditor ab-
éselutely never filea,ﬁﬁ? evidence. His report 1s prima facie
and it is iﬁéonceivaﬁle to.me that the evidenvce is to accompany

an auditor's report if the parties are to be entitled before

the jury to go into details of all the evidenoe heard before

the auditor. 8o, both in equity and in law this rule ig in-
1eonsistent with the almost universal practice with use

| MR. MITCHELL: What do you do with a transoript in cases
when it beoomes important to have it in court to prepare a

i record for appeal?

MR. DODGE: If the master is required to report the evi-
dence, ﬁis findings of fact are final. | It 1s rather unusual,
I know, in equlty, and parties from other States are often verj
much surprised by our practice in that regard, but it 1s for the
relief of the court. Instdad of going through the evidence, the

master 1s given greater power than is an auditor. In equity




“imaster conclusive, the oconstitutional question besomes a prob-

cases his findings are final.

It is a question whether you want to mgks it mandatory
that the judge should never have the power that our Federal
and gState judges with§u§ are all the time exercieing, by re-
ferring a case to a maeter without authorizing him, and, in
faot, forbidding him, to report the evidence back.

MR, MITCHELL: If you want to make the findings of the

lem, and I doubt it can be done.

MR, OLNEY: If I might say something in that connection,
I would suggest that I think there are cases in whioh the Te-
turn of the transcript of the evidence is not necessary. I
should think it could be covered by saying that the master shall
return a transoript of the evidence where he is required to do
it by a subsequent order of the oourt.

MR. DONWORTH: Mr. bodge, as he says, was very much sur-
prised by the practice that is followed, But, take a case where

the items of the acocount are complicated and it will be very

hard for the jury to carry them, suppose there are 50 items,
the court may refer the matter to an auditor and then the oeurt%
can take the evidence and he says, "I find for the plaintiff on
item one¥. "Item 3 for the defendant", and éo on, and then that
goes before the jury, i1f they wish, but very often the auditorts
report is taken because the parties do not see the use of fur-

ther contesting.
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-\ even than that.

18

1y, That provision is not found in the rule that we have

' Rule 67 provides that in order to present exceptions to reports

- ceptions are overruled shall for every such overruling pay $6
| costs to the other party and for every exeption shall be en-

% titled to the same costs.

MR. OLNEY: I should like to call attention to one thing

where thie rule differs from the present one, That is with

regard to requiring matters to come on for hearing automatical

here.

MR. OLARK: I thought seeing that the admonition to the

court goes out, I better do this. I was trying to do better

MR. DODGE:  You have not provided also for the $5 costs
for overruling frivolous exceptions.

MR. CLARK: Yes, I want to bring that up. You will
notice that I sald that if such procedure is adopted, then

Rule 67 may be omitted. Maybe you want to keep it. Equity

from being filed for frivolous ocauses, the parties whose ex-

MR, DOBIE: I do not like that. 5 — 1t 18 quite a gama

MR. DODGE: If he wins one and loses one he comes out even.

MR. WICKERSHAM: That is making a lottery out of a law

MR. DOBIE: ~ There is one question that there is a good

deal of doubt about, and that is the duty and power of the masg-




ter to rule on the admissibility of evidence. Thepe 1is
nothing said about it in the rules and there have been & number
of holdings on that as to whether or not he should. Some of
them adopt the praoctice that they go to the judge, and Judge

Wray in New York said that such a practioce indefinitely pro-

longs a hearing and makes it onerous and expensive. On the
other han&, a good many courts holds thet the master ought to
1+ note the objeotions, and admit the evilence, and then report
it baocke There &re some who hold that where it is manifestly
clear that it is privilege or something of that kind, he ahouldE
rule on the adnisslbility, and, of course, i1f he is held wrong
we have a diffioult sitﬁation because there is no way of know-
ing what was said.

MR, CLARK: wWhat page in your book are you reading from?

MR. DOBIE: That is page 738,

MR, GLARK: That first master rule is pretty broad. Does
that not almost cover that?

MR. WICKERSHAM: Do you mean 967

MR. CLARK: 93. That is ﬁhe general rule on his powers.
It does not say that specifically, but it says that he shall
direct the inquiries and regulate the proeééhingso

MR, WICKERSHAM: Is thBt not sufficient? I think 1% would
be an unnecessary direction beoau-e the cases are fe; and few
between. Is not that reference to the master going to be pretty

broad? Some State statutes do have references providing for
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f you would want to give the master for a certain kind of hear-

| ing all the powers of the court, ruling on evidence, and go onf
! by transoript or by report or not at alle

| me these rules do not draw a distinetion as to the powers that

| may be given, You may appoint a master, if you call it that,

 findings. It seems to me that in those cases it should be up

| as to what he shall do. It should be made very clear, It is

faot, and the mere making of recommendations rather than find-

all sorts of things, and it might be that in oertain situ&tieng

also, on this question of whether he shall report the evidence

MR. MITCHELL: I am confused about it because it seems to

to receive the evidence and who may or may not be given gome
authority to rule on it. Then he may be asked not to make
findings that have any legal effeot but make recommendations %é

the court, or he may be given full power so that he may make

to the ceurﬁ té state what power he shall have instead of our
trying tofmake iron-clad rules for every occasion.

MR. DOBIE: I think that is very sensible and I fully con-
our with 1t,  The only thing I want is to have 1t clear and

that in each reference it shall be designated in the reference

not now and this is one of the chances we have of making the
things clear that are not olear now. |

MR. MITCHELL: I think we ought to express the opinion now
ﬁhat the master shall or shall not have the power. You have

all these things to consider, rulings on evideﬁce, findings of
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that I will send in later.

| them ¢ome in and argue it before him.

that detail we ought to, beocause there is difference of opinion

| not see how you can do that except on a preliminary order for

| to objeot to finally until you see his report?

| ings.

MR. DOBIE: You have got something in here about making

f objections before him, but you have not adopted it. In other

words, would you make an objeotion before?

MR. DONWORTH: I expeot to treat;that in my proposed érafé

MR. DOBIE: In settling the report I doubt if it is desir-
able, and certainly it is going to hold it up, if every time th

master has to give oopies of the report to lawyers and have
MR. DONWORTH: I think if it is possible to be clear on
on that and the cases have held diifferent things.
MR, CLARK: Let me speak of the part which troubles me a
little. That is the part where it says that objections must

be made before the master 1f they are to be considered. I do

rulings &t the hearings. How do you know what you are going

MR. DOBIE: I do not objeot to that. I think you ought to

have the right to object before the re?ert without making an
objection before the master.
MR. GLARK: You ought to bave the right of objeotion.
MR. DOBIE: Yes. §ome courts have ruled that you have

the same right before the master that you have before the oourt

]
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MR, MITCHELL: Gentlemen, I wonder if we are not fergettiia

githe type of reference to the master when the court wante him
ito report promptly on the matter referred to him., If you have |

| tied that up with too much detail in the way of a preliminary

report and a final report I think ycu:are getting into trouble..

MR. DODGE: You will agree that the master should have the
power, of course, to rule upon guestions of evidence?

MR. MITGHELL: Undoubtedly.

MRe DODGE: The polnt may be raised on objéetzion in the
courﬁ, but you can not conduot a~hearing where we have assumed
he ﬁad that power of disposal. If there is any doubt about it
the rule should make it plain that he has that power, but, as
the Ghairmén suggested, there should also be?eareful reservatio
of the power of the court to do & good deal in fixing or limit-
ing the power %o rule,

MRe WICKERSHAM: I think the master ought to have broad
power to rule and there ought to be provision for bringing to
the attention of the court anythipg that is objected to by the
accounting party or his opponent.
| MR. OLNEY: 1If I understand corredtly, that is not the
pﬁint that Mr. Dodge has in mind. I ém Just speaking of it so
that we will get this perfeotly oclear. If we are to adopt a
rule; the rule should give the master pretty broad powers.

MR. WICKERSHAM: Yes,

MR. OLNEY: And Mr. Dodge's point is it should be open to
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| a place; they do not do it any more.

IRV AP A

MR, CHERRY: T he examiner is different from a master.

MR. DODGE: Is there any scope left for an examiner?

MR. MITCHELL: My understanding is that our definition of’
a; master is intended to cover anyone, master, auditor, referece,
oY examiner.

MR. GREBRer We did not state "examiner®, I think.

MR. MITCHELL: Did we not?

MR. CHERRY: We stated the others, but not the examiner,
I wonder if we should not.

MR, WICKERS8HAM: 1Is there not in the equity practice a
distime tion made between the examiner who is a mere scribe to
take a report, and a mester who has power to rule and passes
upon issues which are subject to the court's approval, where
the examiner is practically & mere soribe?

MR. CLARK: I left out any reference to the examiner be-
osuse I thought this rule as to discovery, and so on, took care
of them,

MR. DODGE: It seems to me the examiner is out of it. I
do not see any place left for the examiner.

MR. WICKERSHAM: He was & socribe.

MR. DODGE: fThe way they used to try equity oages he had

MR. WICKERSHAM: That was the old equity rule, and they
recognized the difference between an examiner and a master,

The examiner was & mere soribe who took testimony and reported




80

Eexaminez's a good deal, do they not?

§ii’c to the court for its disposition.

MR. DODGE: I think he is out of ite

MR. WIOKERSHAM: I think so. In patent oases they do uaé

MR. DODGE: I do not know whethe} they do now or nots I
thought they were trying patent cases in open courte

MR, DONWORTH: Usually they dos

MR. WIOKERSBHAM:" Do they not use examiners in some paternt
cases? I had a case not long ago where the evidence had been
taken by an examiner and submittdd to the court.

MR. DONWORTH: It is contrary to the rule of equitye.

MR. WIOKERSHAM:  The rule here, Equity Ruk 49, says:
"All evidence offered before an examiner or like officer, to-
gether with any objeations; shall be saved and returned into
the ocourt. Depositions, whether upon oral examination before
an examine: or like officer or otherwise, shall be based upon
questions and answers reduced to writing or in the form of nar-
rative, and the witness shall be subject to oross examination
and re-examination.? Rule 51 goes_én, and Rule B3 and Rule 53,

MR. MITCHELL: Those are all covered by our rules on depo-:
sitions, |

MR. DONWORTH: I have been in some patent cases in recent
years which were tried in court, and I did not know that they
did it in any other way. |

MR. WICKERSHAM: Rule 51, Mr. Hammond, just calls my ate

L 3
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- tention to it, goes into elaborately as to what an examiner

% ghall doe My impression is, and I am speaking with some hesi-
i tation #bout it because I very seldom get iﬁte & patent case,

; although I do sometimes -- my impression is that in a great

f many patent cases the testimony is taken before an examiner

% under these rules and he simply reperts the whole thing back to
% the court. That saves the time of the court in hearing the
‘E evidenoce, and the oourt takes it up in hearing on the examiner's

| report,

. the evidenoce?

MRe SUNDERLAND: Is it the idea of the Committee on deposi-
tions, gentlemen, that there be any suoh proceeding as prooeed-
ing before the examiner, that in any every case thé officer be-

fore whom the deposition is taken shall have power to rule on

MRs MITCHELL: No, we have only made provision for the
mastei to rule where the deposition was taken one hundred mile%,
from the triale |

MR. SUNDERLAND: But we provide a new proocedure, not one
hundred ﬁiles, and not for the few cases, but in every instance
it shall be before an officer who is authorized to rule on the
evidenoce.

» MITCHELL:  That is not an ordinary deposition.
MR. SUNDERLAND: No, I am talking about --
MR. MITOHELL: In an ordinary deposition, as I unde rstand

it, when you gé out of the jurisdiotion then we have to have the
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. request of either party, and the court has to appoint a master

. with power to rule.

. negs.

assumed that 1t was all covered,

MR, WICKERSHAM: That is for the proteotion of the wit-

MR, SUNDERLAND: That is not provided in the deposition
procedure expressly, that he shall have power to rule on the
evidence?

MR. MITCHELL: That is shown in the rules for the discovery
procedure.

MR, CLARK: Do you want to do anything with it? I had

MR, DOBIE: I +think aémethiné ought to be done, as I said,
with respect to Equity Rule 5l. 1t'sb9ws "examiner or like
officer", There are a lot of rules sb out the examiner. It
says: "Objeotion to any question or questions shail be noted
by the officer upon the deposition, but he shall not have power
to decide on the competency or materiality or relevancy of the
questions.”

I do not know that the "like offiocer" includes the master.
As I said, I was looking this over and it is not clear what the
situation is, Bhould we have a flexible rule or should we

refer this to you and get a rule?

MR. CLARK: I understood that Rule 91 was to give the mas.

ter power to pams on objestions with a later paragraph to the

same rule providing that the order of reference could be narrow-




ed,

MR. DOBIE: I think that is all rights This may interes

ot

some of the gentlemen -- I do not know anything about that --
but Equity Rule 48 makes rather elaborate provisions for tak-
ing testimony of expert witnesseé limited to patent and trade-
mark cases. If you 1eéve a lot of this stuff out probably
you could eliminate many inquiries.

MR. WICKERSHAM: 'The old Chancery Rule, did it not, pro-
vided for two kinds of references; first, reference to an ex-
aminer just to take testimony and report to the court on which
the court should act; second, reference of the issues to the
masters with power to rulé, aanﬁo'on, and make a report whieh
ghould be prima faoile correct.;unless overruled by the court,
Now, we have got in addition to that the question of taking the
testimony of witnesses which we have talked about, where we

felt that the officer before whom that testimony wes taken, if

either party requested it, had the nght to rule on the admigsi-
bility of evidence. There were three separate things, and do
we wﬁnt to abolish that and merge them under the general pro-
vision?

MRe MITCHELL: We mighthbut a provision in the rule that
in appeointing & master the court should st&ﬁe his qualifications

and power and might or might not direot him %o rule on eﬁidence

L)

and make findings, or might direct him to make advisory sugges.

tions as to findings, or give him intermediate pawerg» Then
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? this, I would like to know what the & tent lawyers think about

| 1t.

. to that being the necessary construotion. But I think we

you cover examiners, masters, auditors, and the whole thing.

MR, WIOKERSHAM: Mr, Chaimmam, before we finally oconclude

MR, MITCHELL: I was just thinking that it is too bad

that we have not got a patent or trade-mark lawyer around here.

MR. WICKERSHAM: I know, but I would like to know what the

x”afellows who are always trying patent cases would say about thiég

MR. MITCHELL: Can't we pass this along to the Reporter
with the suggestion that he take it up with the patent attor-
neys? 7‘ :

MR. DONWORTH: I mxnkgéiae local practice differs in dif-
ferent parts of the Oountry;  I am surprised to learn that the
rule contemplates the examiner practice, notwithstanding the
disoouragement of the master's hearings., I have been in three
or four patent caseg in the last fifteen years and we tried

those in open court before the judge, but evidently I am wrong &s

should examine into that matter oaxefuilya
MR. SUNDERLAND: May I ask one questionin that comnection?
If the scpe and power of the master is to be stated in the
order of the court in connection with this matfer, should there
be the same rule applied in the case of depositions?
MR. WIOKERSHAM: I should think so.

MR. SUNDERLAND: You ought to have a fixed rule that would
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“lter.

apply on that question.

MR. DOBIE: Are you going to make the provision in the
rule that you must objeot before the magter?

MRe CLARK: Yese

MR, WICKERSHAM: What is that?

MR. DOBIE: To make an objeotion before the court without

the necessity of having to make that objeetion before the mas-

MR. CLARK: I am inclined to say that you do not have to
ietgeeta

| MR, DODGE: On rulings on questions éf materiality and
rulings on evidenoce?

MR. DOBIE: Yes.

H

MR. DODGE: fTne objections on the report éan not be made
§at the time before the master. Rulings on evidence can be.

| MR, OLNEY: Opjections to the evidenee»befare the master
ought to be made before him.

| MR. WICKERSHAM: Yes, because hé might correct the situa-
%tienﬁ | |
| MR. MITCHELL: Let us pass to Rule 97.

MR, DOBIE: There is one more question I would like to
raige or else pass it up to the Reporter. There is a lot of
law about whether the master's report has any added significance
or power or weight where the suhmissipn 18 by the consent of

both parties, that he is then an arbitrator. There are Supreme
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' Court dicta that indicates that ought to be the situations. I

| do not think it should be and I just pass that on, The case

is Ximberly v. Arms, pager747, Dobie on Federal Procedure,

MR. DONWORTH:  Some cases make distinctions in the effeot
of the masterty fihdings where he is appointed by the court or
by consent of the parties. |

MR. DOBIE: The last sentence makes that provision only
where 1t 1s olear it is submitted to him, not as a master, but
ag an arbitratore. |

MR, DONWORTH: fTnat 1s & 1little differents

MR. CLARK: You will notice tha&t we have adopted that
theoxy &and exten§§a¢°1t to. all cagess

MR. DODGE: Do you deal with the effeot of the mesterts
report? » |

MR. CLARK: Yem, right here.

MR. DODGE: Prima facie evidence?

MR. CLARK: Yes, piesumptively correot, is the expression
uged.

ﬂRn DODGE: Would you not have more weight to a master's
report in an equity case than to an auditor's report in a jury

casge?

MR, OLARK: That is' the old Equity Rule 61 and 61, -
'MR. DODGE: Well, it has this effeot: Suppose the rules
of the master do not require him to report the evidence, but

Eaimply say that he ghall not; 41f his xepéxt comes in and is

1
|
|
5
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al

| an auditor's report. I think that ought to be considered very

% by a rule issued by any judge Where the r#le does not call for

§ a report of the evidences He meané to be governed by the

"xbe governed by any auditorts findings.

difference betweeén the two; in the auditor's case you expect
| the parties to introduce further evidence, that is their right,

' and we have 0 =

' to transmit the evidence he does not need to try the case all

| over again.

only primaiﬁaaie evidence, the parties are entitled to try the

faots all over again, just as in the jury case where there is

carefully because I do not think that 18 contemplated in equity

master's findings of fact as, of course, the jury ocould not

MR. DONWORTH: I understand there ie this very serious

MR. DODGE: Try}%ﬁg oase all over again?

MR. DONWORTH: Yeég but in the masterts equity report, the
judge coneiders the mattéﬁ: of the evidenoe transmitted by the
master and not on new evidences.

MR. DODGE: Yes, but 1f he has directed the master not

MR. DONWORTH: I think that can be brought out without
much diffioulty.

MR. OLNEY: If you are through with that, there is one
thing that I want to speak of in co_nneotion with this word
“presumptively", that it shall be taken to be "presumptively

correot”s I am inclired to think that it might be well to ex~




o ‘Gonclusions which the master reaches a8 to the weight of the

i press & little more definitely the difference between the ef-
feot of the findings of a master or the report of a master

F and the findings of the oourt. Now, in general, the findings
 of the court stand unless, &s far as the appellate court is

g concerned, the evidence is insufficiaﬁ? to sustain them; while
| in the case of & master's report the court is at liberty to

overturn them, I understand, if it eimply disagrees with the

evidence. In other words, as far as the gourt ig comoerned,
the report of the master has aothing like the binding effect
| upon the court like the findings of & lower court have upon thel
| action of the appellate gourt,  We have got to go through thi%
thing again but I am just throwing that out for the attention
of the Reporter. |

MR, CLARK: I had a good deal that feeling. That is one
%reason‘why I did not feel much like disturbing the language of
the old equity rule. I shall be glad to make the findings of
the master stronger but I did not quite know how we could do it,

MR. DODGE: It is not contemplated after & reference to ﬁhe
master that the case shall be retried in ocourt, and if the mag-
ter reports the evidence or questions of faot upon that evidence
or if he does not, the court would seem to be precluded by his
findinge, because it is very different from a reference to a
referee or order whioh contemplates that if the parties desire

it a complete new trial may be hads Is that not true? The

b4
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. casge?

reference to & magter does nof contemplate a retrial of the

MR. CLARK: That is true.

MR, DODGE: It will not attempt to say in each ocage that

the report shall be prima faole evidense. I think you have

1 remodel it to show that in an equity case there 1s not to be:
a new trial,

MR, MITCHELL:! 1In an equity oase, where the master has
authority to make findings, and he makes them, and they are re-
turned to the court andsgﬁéeptiﬁng are taken to certain find-
ings and not‘;o others, those that are not excepted to stand
and are adopted by the court, Now, with respeot to those
whioch are exoepted to, 18 it not the function of the court. to
test . the findings aoccording to his own judgment?

MR. DODGE: You mean by taking new evidence?

MR, MITCHELL: No, on the record; make up his own mind
without any presumption as to the validity of the master's find-
ings?

MR, DODGE: Where he has the evidence that is exactly hig
funetion,.as I understand ita

MR, MITCHELL: That means that he ought to have the evie
dence,

MR. DODGE: But if he has referred thebase to the master
without instrueting hi@ to report the evidenoe, which is the

common case a8 to us, exceptions as to findings of fact amount
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‘imprison the parties, you ought at least to substitute a sum-

MR, WICKERSHAM: That old rule was adopted at the time
they had imprisonment for debt. I do not think it ought te
be there now, I think 1t is contrary to the whole policy of
the law today.

MR, MITOHELL: Ought you not substitute a provision tha+
the court may summarily order exeoution against the party's
property, at least that?

MR. WIGKEREHAH: Wny should not the master retain hie re-
port aé secu?ity for payment unless the court shall othe ywise
direot?

MR« MITCHELL: Vhat is thaﬁ?,

MR. WICKERSHAM: Why should not the master have a lien
on his report and not be obliged to return it until his fees
are paid, unless the court shall otherwise direot?

MR. DOBIE: One troubie is that the feeg as fixed very
often are subjeot to review, and in one or two Supreme‘ceurt
cases they have lacerated the allowanoce of excess ocompensation
in the lower court and they have cut it two-thirdse 1In nine |
cages out of ten they do not fix the allowance until the repor!
is kn and being considered.

MR. DODGE: The master would hesitate to say, as a prac-
tical matter, "My report is in; now pay me'.

MR. MITCHELL: As long as you are taking away the right e

mary\gight‘by the court to exeoution against his property with-

L
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; out requiring the master to bring a law sult for his money.

MRe CLARK: You want to substitute -
MR, MITCHELL: Attachment agalnet the property of the

PETr8sone ‘

MR. CLARK: It might as well be ‘exeqution,

MRo MITCHELL:  Yeso

MR, CHERRY: The amount has been adjudicated.

MR, TOLEhﬁ: Oould you not make that effeot by saying,
¥ take such other steps”? |

MR. OLNEY: The practice is for the winning party to pay |
the master's fees, He 1as usually willing to do it, but I |
think there should be some provision giving him something.

MR, DODGE: I think so. As & matter of form, what do
you say to using the expression “pro hoo vice"?

MR« EE?SHELL: Aside from that proposal, i there any-
thing you want to do with Rule 977%

MR. GLARK= What do yoﬁ want to do with pro hoc vice?

MR. DODGE: .Change it to speolal master.

MR. DOHWORTH: I have & suggestion. "The distriot courts

‘ir respective districts

(a majé%i%y of all the judges thereof concurring in the ape

pointment), and they may also appoint a master pro hac vice

in any partioular oase," That, I think, is unneeegsary red

tape. The standing masters should be appointed by & major-

ity of the judges, but when you have & motion for & master
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~ instead of that, that it read: "The court, acting by one or

| more judges, may authorize'.

' As a matter of faot, I do not think it does refer back to the

B L

pro hac vice, the judge who is hearing the matter -- I suggest,

MR. CLARK: ‘I think that is all right to make 1t clear.

majority. I think it refers to the oourt, and the court act-
ing by -= ‘

MR. DONWORTH: One or more judgean.

MR, DODGE: By a judge.

MR, WICKERSHAM: Now you have provided in the earlier part
“acting by & majority of all the judges”, is it not just ae
well to remove any doubt about it and say, "The Court, acting
by one or more judges, may also appoint the master pro hao
vice¥?

MR. DODGE: It is always an individual judge.

MR. DOBIE: You may have & three judge court.

MR. WICKERSHAM: Suppse 1t were a three judge case,

MR. DODGE: The master gets appointed earlier.

MR. WICKERSHAM: The three judge court might appoint &
master,

MR. DODGE: I guess that is true,

MR. WICKERSHAM: - Therefore, I think it is just as well to

have 1t one or more judges.

MR. DOBIE: Acting through one or more Judges?
MR. DONWORTH: #By#,

MR. WICKERSHAM: "Acting by one or more judges".

-

TR R T T
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MR. DODGE: That is a little more complicated. It sug-
gests & diffioulty where there is none in fgcta Why don't you
say.th&t the court in any ocase which is pending may authorize |
the appointment?

MR, WIOKERSHAM: That 1s betters

MR, MITGHELL:; #The oourt in which any case is pending
may also appoint a master therein®?

MR&E§§§§3 Yes,

MR. CLARK: I suppose 1t can not do it unless it has a
special or unusual case,

MRe MITCHELL: You will have‘te say subjeoct to the limite-
tion of the rules. |

MR. DONWORTH: I would rather leave it just the way it
ise

MRe CLARK: Why oan you not say, "The distriot courts may
appoint a speoial master”?

MRs WICKERSHAM: The oourt in which any case 1is pending.

MR, CHERRY: It says in a partioular case at the end.

MR, WICKERSHAM: That is Tighte |

MR. MITCHELL: Let us leave that to the reporter to work
it oute Anything further on 977
(No response.)

MR. MITCHELL: 1If not, we will go on to 98.




~ings of faot.

JUDGMENT AND APPEAL
RULE 98 - FORM OF JUDGMENT

MR, DONWORTH: This has been in the rules for sometime
and in our distriot it is universally disobeyed and I think
will continue to be disobeyeda Lanera inform me in drawing
their decrees in‘equity oages they do not like to make it
as short as this, They reoite, "This cause was in reference
to a master, and the masteris report coming in, and the court
being satisfied --* you know, they strengthen 1t ﬁo/when a
man takes the judgment and goes out it sort of stands upbn its
own account with the presumptionse |

MR. WICKERSBHAM: This is generally honored in the breach
and not in the observance, but it is a good rule and 1t has
been there for a long.time, |

MR. MITCHELL: 1Is it not already covered by the wordg,
"nor the report of any master"? I8 not the "reportt broaa.
enough to include findingsa?

MR. CLARK: It has been oriticized in the cirﬁuit Court
of Appeals because they did insert the findings of fact.

MR, WICKERSHAM: It was not necessary to imsert any part
of the regord. |

MR. OLARK: I am speaking more particularly of the find-

MR. MITOHELL: Is that not a part of the report?
MR. CLARK: No. In thie section I put in I put the words

"or a master" just to make it complete, but I am dealing par-
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not got any recorded findings at all except the presumption
that every faot was found necessary to support ite So, they
objeot to having the findinge in an equity deoree. If the law
required them to be found sufficiently in advance of the decree
and recorded, that is all right, but 1€Vdees note

MR. OLNEY: Under the present equity rules, the court is

supposed to make findings of faot?

MR. WICKERSHAM: 1Ig 1%t not a good thing to have them in
the judgménf, because you have & basig?

'Hﬁs MITCHELL: We have a rule, No. 104, which is based on
imquifzg RuP 70%si That is on the lefthand pages
| kﬁﬁa WICKEREHAM: Oh, that is where we deal with that?
MR. MITCHELL: VYesg A
| MR. WICKERSHAM: fThis form of judgment which is required
édees not seem to mé to be applicable for a judgment of $100,000,
000 in a>eeuxt case or for & judgment at law for a defendant?

MR. CLARK: 1Ig 1t not more applicable &t law than 1t was in
equity?

MR, WICKERSHAM: ®Order it, adjudge it, and deoree 1it",
' but in a simple judgment for the defendant of $100, or for a
Eplaintiff,'why should you begin with aii this equity rigmarole?
| MR. CLARK: We might take out "was argued by counsel¥,
That might be well. *

MR. DOBIE: Would you objeot to putting "may" for "shall®

-~ "may begin in substance"?
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.alerk computes them and sticks them in.

MR, HDODGE: Would you simply enter judgment for the
defendant?

MR. CLARK: Bon*t-you enter a formal judgnezﬁt? I thought
that was usual. The judge says, #Judgment for the defendant®,
and then somebody prepares a formal jﬁdgmentn

MR. DONWORTH: Suppose you get judgment by default, then
this argument by counsel --

MR, GLARK? That can come out anyway. 'That would shorten
1t morse,

MR. OLNEY: There is a differenoe in code practice be-
tween what you might call actions at law and suits in equity,
The court would just order judment and the court enters it bﬁ
its entry which constitutes the judgment.

MR. DODGE:  Judgement for defendant?

MR. OLNEY: Judgment for defendant, and that is entered
by -- in what you call an equity case there is really a judg-
ment signed by the court. The judgment is signed by the
court in one case and in thé other it is note

MR. CLARK: Would you not have to have something in the
way of judgment in law? What would you do as to costs? The

gourt says, “Judgment for the defendant with costs", and the

MR. WICKERSHAM: You take the minutes of the trial and
the clerk enters the judgmente

MR. CLARK: Does he not enter a formal judgment?
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. form, whiech will sult both law and equity, whioh this does nots

MR, WICKERSHAM: Certainly, a form whioh he fills out.

MR. OLARK: That is what I mean.

MR. OLNEY: I am inolined to think that the practice ought
to be the same in both cases in regsid to the judgment and it
might be well to have the court sign them both.

MR, DONWORTH: It seems to me, in view of this discusseion,

we will have to revise this rule and make & form, 1if we use a

MR, DODGE: And make it simple for law.

MR. CLARK: I think perhaps we could do better on that,
although this is simpler than many of them, simpler than Mr.
Wickersham wants to make 1t.

MR. DONWORTH: 1In a judgment at law, after trial by jury,
you get the minutes of the trial, take them to the clerk's
office, and he fills out the judgment.

"MR. CLARK:  We have not seid anything as to who signs the
judgment.

MR. WICKERSHAM: fThe clerk signe the judgment in the law

MR. DONWORTH: Did we not in the default seotion provide
that the olerk may enter judgment for default?

MR, MITCHELL: fThen he ought to enter that, an order for
judgment made on trial by the court.

MR. DONWORTH: When you get a judgment in an equity case,

the judge always signs that.
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MR MITCHELL: That is not true in our system. We do
not have any dietinotion in the form and method of entering
the judgment, whether it is law or equitye.

MR. DOBIE: Do you need any distinetion? Would not the
purpose be served by saying -- you éc:net need all that stuff.

MR. MITCHELL: There is one reference you usually put in |

where there is & verdiot, You do not have to have an order

"~_‘of judgment and the verdict is recorded, as I remember it.

MR, WICKERSHAM: And you tax your costs.

MR. MITCHELL: If there is no appeal, you tax your costs
and the judgment reads, "The verdiot having been rendered,
costs taxed, the defendant recovered so much money." In a
case tried by the court without jury, whether in equity or law
it makes no difference, then there is a finding and order and
the judgment recites not a verdiot, but an order, the oxrder
having been filed there is a judgmente

MR. WICKERSHAM: Then we usually have the judgment in
an equity case, signed by the judges

MR. CHERRY: 1Is it not the order for judgment that he
signs?

MR, CLARK: I thought in New York you said "enter®, the
judge put his initials on, and said "J. 8. C.*

MR, WICKERSHAM: That is the same thingo It is not en-
tered until he puts his initials on and the "J. 8. Q.

MR. CHERRY: That is just a chort fom "Enter for judg-
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 'ﬁ_it,is not necessary to include this, and stop after the words,

ment?,

MR. CLARK: Then I thought the olerk did it. The jus-
tice having told the oclerk to do it by that orger. I wonder
if 1t would not be all right to stop with the negative sugges-
tion here and if we are going to hava;a-fc:m.later on, to in-
clude the form.

MR. DOBIE: Jyst leave out the pesitive part and say that

"Judgement or order” in the fourth line, and not describe how
1t shall begin. I think it would be difficult to make a seo~
tlon here that would be applicable to the various types of

things.

MR. DODGE: I think sos End with the words, "Judgment o:
order*,
MR. MITOHELL: We will pass, then, to Rule 99,
', MR. CLARK: I think, then, I will leave out that insertion
"Nor the findings of faot" and so forth.
MR. MITCHELL: Rule 99.
RULE 99
JUDGMERTS ~- IN FAVOR OF AND AGAINST
VARIOUS PARTIES AND AT VARIOUS
BTAGES
MR. CLARK: Here I have d.ra.ﬁn the provision for the so-~
called split judgment. The New York provision ie on the other

‘pagé. Thie affects some of your clients.

MR. WIOKERSHAM: I am glad you specifically abolished
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summons and B8evVeranceés I think that has become one of the

| best known of all the rules you have, by reason of that deci-

gion of Taft years agoo
MR, DODGE: I was going to mention that.
MR. CLARK: T hope it staye abolished.
MR« MITCHELL: When does the summons and severance have

to take place? Is that in the distriet ocourt under the old

Lrule?

MR. WICKERSHAM: Yes.

MR. MITCHELL: That is where you summon and sever?

MR« WIOKEREHAﬁ§ Yes, for purposes of appeal.

MR, CHERRY: Purely verbals

MR, WICKERSHAM: Taft had great fun with that because he
caught three or four of his old friends on that, who told him
that no lawyer east of thﬁ_hllegheny Mountains ever heard of
summon#® and severancee.

MR. SUNDERLAND: The eséenoe of summone and severance is
in this?

MRs WICKERSHAM: Yes.

MR. SUNDERLAND: Why should we not just provide that in

this instead of summons and severance; instead of abolishing

severance and summons, if we provide for it here?

MR« WICKERSHAM: One or more may appeai from it without
respect to the others, upon notice to the defendants jointly
' liables.
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MR. SUNDERLAKD: Yes, on notice to the several partiess

MR. OLARK: I should be a little afraid unless you put in
there that they oould use the notice without summons and sever-
ances ‘

MR. WICKERHBHAM: I did not mean thé elimination of summens%
and severance.

MR, MITOHELL: What is your suggestion there?

MR. SUNDERLAND: I thought we should pravide.affirmatively
for notice to the co-parties.

MR. MITCHELL: Notice of what?

MR. SUNDERLAND: Of the appeale

MR, MITCHELL: Will you put that in, that any one or more
may appeal from it upon notice to others “without respeetﬁ, and
80 on?

MR. BUNDERLAND: Yes.

MRo MITCHELL: What I am worrying over is this reference 4o
appeals againe If we can word this:in such a way &g not to
say that one or more may appeal = in all further proceedings
eévery party may take any &otion without the neoessity for sum- |
mons and severance®, then we are not aésuming %o regulate the
appellate circuit's procedure expressly.

MR. DOBIE:  But that 1s done in the lower courte The

summons and severance is done in conneotion with perfecting the
appeal in the lower court.

MR. MITCHELL: Yes, I agree with that, but I think we can
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“has a real purpose; namely, three or four defendants are in e

provide for it, and I hate to use the word “appeal’, That
word "appeal' does not appeal to me.

MR. DODGE: We ocan cover everything down to the perfect-
ing of the appeal.

MR. MITOHELL: We can?

MR, CLARK: Down to and including, is that what you said?

MR, DODGE: Yes., |

MRe MITCHELL: As long as the district court has jurie-
diction.

MR. DONWORTH: What is the effeot of our action with
respect to summons and geverance? While the technicalities

have been abolished the substance hae been preserved, and 1t

case, and one of them 1s going to appeal; then, to avoid a
multiplicity of appeals and to avoid shutting out the others,
he serves notice on them that he is going to appeal, and so
forthe We do not want to get ridf‘of that idea, do we?

MR. SUNDERLAND: Ko, 1 suggest that we provide for notice
ags such but exclude the summons and severance as a technical
process,

MR. WICKERSHAM: 1Is it not this? If you had a judgment
against A, B, and C jointly, A ¢ould not appeal without taking
a summons and severance against the other defendants; thaﬁ is,
he has summoned his co-defendants to show cause why he should

not appeal separately?
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MR« MITCHELL: Yes, and then he can appeal aeparately
if they do not oome ine

MR. WICKERSHAM: We are simply giving him the right to
appeal upon notice to the others, \

MR, OLNEY:  Why notify them?

MR, SUNDERLAND: Then they o0an not bring separate appels.

MR. WICKERSHAM: The theory is that if they are jointly

liable they ought to join in the appeals

MR. OLNEY: They would all be heard together if they did
appeals |
MR. DODGE: The appeals would be heard together.

MR. SURDERLARD: There has got to be some way of prevent

ing a multrﬁgde of separate appeals, and the scheme in the

Federal court was summons and Severance.

[}

MR. DODGE: Suppose there are five defendants in one

case, and one appeals and the others do not, it is all one eaaé,

it is a oonsolidated ocase.

MR. CLARK; Should we add here that if the4other paities
appeal it shall be considered as one oonsolidated appeal or
gsomething like that?

MR. DODGE: I do not see why that is necessary.

MR. CGLARK: I should not think it is necessary, but if
the courts are worried about summone and severance 1t might
come to them, |

MR. DODGE: It is only one case, and you can not separate
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|- not be enforced against the parties refusing to join in the

L F
L

the case and make two appeals out of one case.
MR. DONWORTH: 90 days is allowed for appeal; one fellow
is in a great hurry and hé appeals in five days; under summonsg
and severance those’ others must come in promptly and join in
with him, they can not take the regt éf the 80 day s,
MR, DOBIE: The stock reasons given for this principle

are that othérwise the decision of the appellate court could

pefitien for writ of error or appeal, and otherwise these non-
joining parties might in turn also seek an appeallate review,
and this vex the higher courts with several successgive appelli
ate proceedings in the same cage. |

Dobie, page 910

MR SUNDERLAND: Most 8tate courts do not have summons
and severance,

MR. DOBIE: It is aﬁsolutely esgential in these cases,

it has been repeatedly held by the Supreme Court,

MR. DONWORTH: I think the Reporter could devige & modern

practice, Perhaps we have no authority, as the Chairman says-
Mi. MITCHELL: I think we have. I think we ought to go
the whole way and deal with any ma&terreven if 1t relates to
the field that is & function of the trial courte
MR. DONWORTH: Then I think the Reporter should devige,
not invent himself but take some of the prevailing modern prac-

tices that furnish the substance of the idea, and tell us how

]

=

&
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~party, They can not do any other appealing, they are in on

to0 do it.
MR, CLARK: This 1s practioally unknown in State pro-

oedure. fou just don't worry about it because nobody is
thrown out for appeals on that grgundg |

MR. DONWORTH: Out in our 8tate éhen one party of several
appeals he must serve his notice of appeal, unless the appeal
is given in open court at the time the judgment is rendered.
In that case the oral notice is suffioient by one party. The
others are supposed to be there. If the appeal ia not taken
in open court at the time judgment is rendered, the'party ap~-
pealing must serve his written notice, not only upon his ad-
verse party, but upon his co-parties.

MR. OHERRY: 1Is it not taken care of in some States by
making them all partiesf If you appeal you have to make them
parties, and if they do not join with you &s appellants, you
make them resgpondents. They are there before the appellate
court and you do not have the question of severance.

MR. MITCHELL: But you do have to serve the notice.

MR. CHERRY: You have to serve notice and make them a

this appeal. There are various ways of doing 1t.
MR, BﬂbGE: We leave 1t so judgment can go against those
who do not appeal. |
MR. SUNDERLAND: The simplest way is to give notice and

let them oome ine
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MR. DODGE: And if they do not, judgment is against tﬁemg |
MR. DOBIE: In a few cases you do not have to have summensE
and séveranceg When it ig taken in open court and the parties
are there, it 1s not necessary. There is some sense in that.
If those fellows are there and hear you they know you have
made 1it.

ER¢ DODGE: Do you deal with supersedeas?

- MR. CLARK: Not very much. We incorporate mainly the

statutes on that, as you will see when we get to that, We re-
fer you to the provisions of the statute.

MR, DODGE: We come to that later?

MR. CLARK: Yes, very soon, nowe.

MR. DONWORTH: I think, M r. Reporter, the last sentmnce
of this Rule 99 should provide for a case where plaintiffs ap-
peal from a judgment in theilr favor because they do not think
it is enough. You seem to &ssume thet a man does not appeal
from a judgment in his favor.

MR. CLARK: That 1s righte I did not want to restrict it

’

of ocourse. I had not thought much about its I thought he
could claim to a certain extent that this was against hime

5 MR. MITCHELL: Does the reporter understand what he is ex

gpected to do ynder Rule 99 ambout summons and severance?
MR. OLARK: I can aim at something. I have got the general
idea that you want somebhing on notice and the other party join-

ing an appeal, and if they do not join they are bound. That 1ia
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. titled to it.

about the gist of its

MR WICKEREBHAM: That is the effeot of summons and sever
ance without calling it that.

MR. CLARK: And without the formality of telling you
that you are stuck unless you have an order of it.

MR. DONWORTH: It should be restrioted to parties who have

appeared, Any party who has not appeared should not be en-

MR: CLARK: Yes,
MR MITCHELL: Let us pass to Rule 100, then.
RULE ieo
CONTROL OVER JUDGMENTS-MOTION I"O’R REHEARING
- AND REW TRIAL
MR« CLARK: Rule 100 is fairly important in several ways,
and I have given here quite & long seotion, mush too long, I
think; it is in two parts.
Th,g first part is an attempt to cover clerical mistakes,
and we will let that go up until the time the appeal has been

filed, and the second paragraph —e

¥

MR OLNEY: You mean cleriocal mistakes that are not appar-
ent on the face of the record? “

MR. DOBIE: It says whether apparent on the record or not.

MR.CLARK: I do not know why the distinotion.

MR. OLNEY: My impression is that if there is a olerical

mistgke in a judgment you may'coxreet i1t at any time, maybe 80
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‘é,‘tienvef terma in some form. It has done a lot of mischief,

years after, by a nunc pro tuno ordex,

MR. DODGE: Have you not covered that in the last half
of the first paragraph?

MR. GLARK: Equity Rule No. 72 said you had any time be-
fore the clese of the term, I do not objeot to having it in
30 years.

MR. DONWORTH: I think we are up against that whole que g~

MR, DOBIE: Unquestionably.

ﬁRa‘DONWORmH= At the present time if you had a judgment
rendered near theflose of the temm the only safe way is to ask
the oourt to enter an order that as to this case the term 1g
extended, and they usually fix a daté. You remember in some
of those Alabama negro cases in the'State'practiee of a simila
nature the extension of the term was poorly done and it made
trouble, I had hoped that that might be in a general pro-
vision which would mean -~ I think we can use better language
but which would mean that the texrm 18 extended without any
order of the court as to any matter that needs the attention
of the oourt for purposes of appeal.

MR. OLARK: I think I used the term, but 1t seemed to me
that it 1s rather better here not to use i1t, and to make a

definite periad, I do not think we need to use that word

”texmﬂ and I do think 1t is better to get away from it by 8ome-

thing where We say the time is not connected with the teym,

-
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You will notice that in the alternative rule I put it at

- the top of the page. I thought it was slerical mistakes’in
judgments, and so on, that they may be corrected by the court,
and I put in several alternatives, "At any time%, "unless an
appeal 1s pending", "wubjeot to the defense of laches"; and
the other provision I made, for a motion for a rehearing, and

so on, during the time within which an appeal may be made, that

|18, 90 days, but I am inclined to think that that is pretty

longe There are & lot of suggestions, ae you see, on this,

1 and most of them are much shorter, In B8tate practice it is

usually a matter of days,
MR. DONWORTH: Where is this 90 days?

MRs OCLARK: The time within which an appeal may be taken.

MR. SUNDERLAND: The right to correct clerical mistakes
in judgmentsand orders is??nherant right of the court and you
do not have to give it in a rule,

‘MR« DODGE: A motion for & new trial oan not be limited
by any time reference to an appeal because there is mo appeal

from & verdiots A motion for & new trial is ordinarily used

after a verdict. You are moving for a new trial, not on ac-
coumt of a judgment, buf on &ceount of & verdiot.

| MR. DONWORTH: Bometimes a judgment does get into it,
éalthaugh you can move a new trial whether or not judgment ig
entered, |

MR, DODGE: We have to move for a new trial within three
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" one

days. |

MR. DONWORTH: In the Federal courts the time for moving
for a new trial, in accordance with the local rules, is much
longer. I think it is 40 d#ym ‘

MR, CLARK: 'In the equity ru,lesz the petition for a re-
hearing is tled up with the terme

MR, DOBIE: I am HBrtily in accord with the Reporter in

I~ getting away from the temm stuff, if you can. A great deal of

injustice has resulted from the terms being different, and so

MR. MITOHELL: If you abolish the tem rule you have to |
substitute something.

MR. DODGE: Bubstitute a definite number of days.

MR, SUNDERLAND: That 1s the way it is done.

MR. DODGE: Give them ten days.

MR. SUNDERLAND: Give the court gemeral control over its
judgment for 20 day s after it is rendered and that takes care |
of everything that oan be done by means of the term system.

MR« DONWORTH: Why not give them eix months?

MR. SUNDERLAND: 30 days are vezy'ééﬁﬁon.

MR, OLNEY: There are three olasses of changes that are
made in which judgments are affected. i‘he firet is the class
of mistakes, clerical mistakes, which are apparent on the face
of the record, or where some order is made which just is not

the thing the ocourt intez’iééd to do at all, Now, certainly, ir

|
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cases where that has ocourred, where the mistake appears on the

face of the record, the court by a nune pro tune order can cor-

'vided for by the code; miestakes where an order has been made

I

|

rect the record at any time, it does not make any difference
how long ago the mistake ooourred, and to some extent, just how
far I do not know, even though the miséake is not one on the
face of the records.

Then, there is snother character of mistakes which is pro-

through miaapprehension'on the part of the judge, fraud, mis-
take, or excuseable negleot -~ I think those are the expressions
of the code -- and there they can be correoted on motion at any
¥ime within six months, They are not ordinary mistakes in the
course of the trial and have nothing to do with the new trial

&t all, but the court oan make some order which ig improvident.

ly made for some reason or other, and with this six months upon
motion that ocan be correoted,

Then there éomes the matter of granting & motion ferva new
trial or the making of a motion for a new trial based on errors
committed during the trial, and there the time is very short
within which a party may be permitted to move, and very proper-
ly so. He has tried his case, he knows what the eont;?tisns
aré, and if he wants to move for a new trial he oan ma;; up his
mind and move very quickly.

These other cases are oases of a different sort, where he

may not at the time have information on the subjeot, he may not
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‘égould be correoted at any time. The geoond type could be

N

el

i
]

know this order was made or may not appreciate its character.

80, there are different kinds of mistakes, end the only
gpoint I am gétting at is that there are different kinds of rea-
gsons for the court revieing ite order or its judgment and the
time allowed should to some extent varﬁ with the charaoter of
gthe reagon.

MR. SUNDERLAND: At common law that first type of mistake

corrected at any time during the term, and the third point could
be railsed before the entry of the judgment, whioh is delayed for
the purpose.

MR. DONWORTH: I do not know, but there are many instances

-~ I want to call attention to this -~ there are many cases

where for & partieular class or classes & considerable period
should be allowed, but when it comes down to & motion fér & new
trial, that should be hurried right alonge.

. MR, DODOE: Why should tme filing of & motion for a new
trial have any effeot on the time for appeal?
an order granting or denying & motion for & new trial. ’

MR. DORWORTH: Sometimes the oourt enters judgnent on &

verdict without waiting for the making of a motion for & new
trial, There are exceptional cases where that is done, where
somebody 1s goihg to.get away or something., I understand and

i
{

;I congur in what the Chairman said, but I also think that a moti

MR, MITOHELL: 1In the Federal courts you can not appeal from

1o)4]
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this stuff on the same plane, judgments, deorees, and all, as

had expired, - Before that you filed a petition for rehearing,

i o4 oz
a4 & i F
. 7 F i3

for a new ti'ignl in the Federal courts lies after the jugment

has been rendered if you are within time after the verdiot.

I mean, the fact that the judgment 1ntexf§énes does not preventé

the motion fora new trial beiné mac;ea
MR. DODGE: The granting of the motion affects tixe ;judg.f

ment? i
MR, CLARK: I think so. I think the time should be

much shorter on the question of rehearing or & new trial. I

think it should he five da.ysg.

MR. OLREY: In California the time is ten days, as I
recolleot, | |

HBQDODGE: A motion to set aside the verdiot as against
the weight of the evidence can be made in ten days?

MR. OLNEY: Yes.

MR« DODGE: It is three days with us.

MR. DOBIE: As I understand it here, you are putting all

we used to call them?

MR. CLARK: vYes,

MR. DOBIE: Bee?mse you probably know, under the old
equity practice, the bill of review would lie in the case of
an equity deoree after the term had endeds As & matter of

fact, you could not file a bill of review until after the tem

and there is a hideous and fearful lot of teehn_iésl law on thig
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'on acoount of newly discovered evidenoe is ten days.

subject,. I hope you can get away from all that mess and make
some provision.

MRo MITCHELL: Mr. Dodge,in your practice you only have
five days to make a motion for a new trial on the ground of
newly discovered evidenoe?

MR. DODGE: No, I do not think that is limited in that
case. I have forgottén what the rule ie there.

MR. SUNDERLAND: Usually there is no limit unless a very
.1ong one, two or three years,

MR. OLNEY: In California the time to move for & new trial

Mi. CLARK: Mr. Dodge, you will see that we were giving a
fairly long period, and yet trying to keep 1t within limits.
We started with the equity praotice which is pretty long, this
matter of the term, and 8o on, and we questioned how far it
seemed fair in Pederal praotice to ocut that downe I think it
would be fair to out that down to ten days, but we did not feel
1ike doing ite 1In this what we have done, however, is by pro-
viding that the filing of the métion suspends but does not dig-
turb any judgment, merely aﬁspends it for the period when that
is in oonsideration, and we have also provided for it to be con-
sidered in ten days. It means that that can only hold up the
running of appeal for ten days. You only have ten days more
of the three months at the moste.

MR. DODGE: I doubt if you oan work 1t that way. Suppose

the judge is sick or on vacations
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-Lone judge who has 50 counties, and it is over 350 miles from

E_me/ WICKERSHAM: You can not get a judge to act within ten
days.
| MR, CLARK: 1If he does not aot, it is defixiedg '
MR. WICKERSHAM: I do not believe that vth‘a's is righte I
think that is penalizing the parties for the inability of the
judge to hear the parties.

MR. DOBIE: That is particularly true with use We have

Big 8tone Gap to Richmond.

MR. WICKERSHAM: You can not always get a judge within
ten days to hear the motione |

MR. DONWORTH: I understand that the ten days only provides
for the filing of the motion.

MRe DOBIE: It says that if it is not passed on in ten
daye it is a denlal.

MR. DONWORTH: I seemg to me we should limit the time of
ruling for a new trial to ten days after the verdiot is receiv-
ed in court or filed, or in the ocase of a decision of the judge,
a petition for a motion for & néw trial should perhaps be

equally limited.

MR. WICKERSHAM: I do A‘not think that is feasible. Take
the conditions in New York; you oan not get & judge to hear a
motion for a new trial.

MRe MITCHELL: He is not talking about that. He is talke-

ing about making the motion,
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i filing the motion, Bo far as that goes, and then it may take

MR. WICKERSHAM: I agree on making the motion,

MR, MITCHELL: That is all he sayse

MR. WICKERSHAM: I am agreeing with you as to the time
for making the motion. You can not penalize the parties for
the failure of the judge.

MR. DONWORTH: We have got to meet the two cases of a Jur:

e

trial and a non-jury trial, and I say ten days is enough for

#ix weeks to hear ite. I agree to that.

MR. DODGE: But it has no effeet on the time for appeal?
That should run along, should it not?

MR, MITCHELL: My impression ie that when a motion for a
new trial is seasonably made and entertained that that operates
to suspend the running of the time for appeal until the motion
is decided.

MR. DONWORTH: Tpat 1s correot, but, of course, the time
does not begin ée Tun anyway until a judgment is rendered, so
this question is moot whioch we-afe now discussing unless there
is a judgment rendered before the ten days are up.

MR. DODGE: Or a decres.

MR. DONWORTH: Or a deoree.

MRs DODGE: I did not know there was any extension of time
for any judicial decision.

MR. OLARK: Now, going baqk.to Rule 100, first we provide

for the court to have abgolute control during the time within
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in brackets, and I should say it wae ﬁell to take that out.

- we oan change our little whip on the judges when I get the view

which appeal may be taken or until it has been taken. That is
one thing,
Now, next, it shall have power to ceorreot clerical mia-

takes, and sc on; &nd then we put "unless an appeal is pendingé

Then, next, is the time for moving for a motion of rehearing or

a new trial, and I think myself a flat ten days is better, and |

of the Conmmittee that the judges can not be treated in that way.

MR. OLNEY: Let me speak of our experience in California
and what has happened theres We found that a motion for & new
trial could be made and heard and then the court would just sit
on it indefinitely and would not deocide it. Sometimes they

would not decide it for a year or two years, the repult of which

was that they finally passed a law -~ it is the law now -~ un-

less a new trial is granted within, I think, 30 days after the

notice for motion for new trial, the new trial is deemed den:led*é
 MR. WIOKERSHAM: How does that work?

MR, 0LNE¥: It means that the parties bring on their mo
tione for new trials promptly and the ocourt has got to decide
them, or, if he does not deoide them; they are decided for him. E

MR. WIGKERSHAM: I am in favor of making the party move
promptly, but I do not beliege in penalizing the parties for

delays of the judge. I had a case in the Supreme Court of the

United States which was held for twenty-six months after the
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"rtrial you have to extend the time of appeal.

argument and then the court handed down an unanimous decigione
Now, that is an extreme case, of course, but it was & case whioh
I hads You can not properly penalize the parties for the
delays of the judge.

MR. MITCHELL: - Are you talking abéut the extension of the
right of appeal by a motion of a new trial?

MR, WICKERSHAM: I think if you make a motion for a new

MR. MITCHELL: We can not deal with that because the time
for appeal is a matter that is fixed by statute, as construed
by the oourt. Now, as I stated a minute ago, & rule that is
universal, that is established, 4n the Federal oourt, is that
you make a motion for a new trial, if it is seasonably made --
it is stated this way -~ in the statute that provides for ap-
peals from the distriot courts to the Ciroult Court of Appeals,
if a motion for a rew trial or a petitbn for rehearing is made
and presented in season and entertained by the court the time
1imit for wrlt of error or appeal does not begin to run until
the motion or petition is disposed of., Until then the judgment
or decree does not take final effeet for the purpose of writ of
error or appeal. Then there are 75 Oésas on that, & good part
of which are in the Supreme Court of the Uhited States.

MR. WICKERSHAM: Is that a statute or a rule?

MR, MITOHELL:  Thatds a judioial decision as to the effeol

of a motion for a new trial as bearing on the time of appeals
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| judge holds a deocision -~ I have forgotten the exaot phrase -

i Motion for new trial seasonably made and entertained tolls the

MR, WICHERSHAM: I think that is just, because then you
do not penalize the par ties for the delay of the judge. Ve

have ‘a provision in the New York code, as you know, that if the

unreasonably, you may give him notiee,fand if he does not then
file the decision you may bring it hefore somebody else.

MR, MITCHELL: We can not enlarge the time for appeal.

running time of the appeals We do not want to say anything
about thate |

MR. DOBIE: We should presoribe, though, a time for fil-
ing the motion for & new trial or a motion for rehearing.

MR. MITCHELL: Right.

mR. CLARK: 1In one sense that is a little more than sus-

pending the appeal. It really starts it anew because the three

months start when you get throughe

MR. MITCHELL: It runs from the time the oase is disposed
of,

MR. DOBIE: What is the time you gentlemen suggest? You
have had more experience than I have, How long ought & man '
have for a motion for new trial or a motion for rehearing?

MR, MITCHELL? My notion is this: If an order granting &
new trial were objectionable matter in the Federal court I woul
say that the lawyers ought to have a lahger time than might

otherwise be provided to enable them to get the papers and reoco:

rd ?
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into shape with a view of ultimate appeal, but since there is

no review and it is a matter for the trial ocourt, and he de-
cides that finally oné way or the other, itigreatly shortens
| the time period. He is not troubled with the necessity of
igetting the record ready for appeal, iIf you make a motion and
it is denied 1%t is just as if it was never made as far as the
eppeal is concerned, and I should éhink ten days would be a
'“reaaonable times Minnegota allows twenfy, but there you have
an appeﬁl from the order denying or granting the new trials,

MRe OLNEY: Let us distinguish and have olear what we
have in our mimnd 8. We draw a distinoction between the notice
of the metien and & hearing on the motion itself, and if you
are speaking of the motion, the time within which the man may
indicate to his opponent and to the ocourt that he wants & new
trial, ten days i1s not too short.

MR. DOBIE: Are you going to h&ﬁe & notice first and then
the £1ling of the aotual motion in court?

MR, OLNEY: No, he smpecifies his ground,
38 MR+ M;TéHELL: He has to make and present ite
MR. OLNEY: He specifies his ground right in the'noticea.
MR. DOBIE: How‘abeut,ten days? |
MR. OLNEY: It is equiValén% to a motion.
MR: MITCHELL: That is & fair time under the oiroumstances,
MR. CLARK: Major Colman, has called my attention to a case

where the Oirouit Oourt of Appeals returned a transoript to the
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distriot court lomg after the appeal was perfeoted, retaining
jurisdiction of the appeal,  That 1s 375 Us 8. 377.

MR, MITCHELL: fThat was a certiorari in condemnation, was
it not?

MR, TOLMAN: ©No, it was a case where the transoript was
not certified by the distriot court, and, among other things,
there were other mistakes, and the whole record was sent back
to the distriot judge to correot the resord.

MR. SUNDERLAND: That is appellate prooedure. If the
appeilate court makes the order sending it back, thagwould be
appellate procedure,

MR. CLARK: Thét may be, but in any event don't you want
to strike out the first biaoket, "unless an appeal is pending"
up at the top?

MR. DONWORTH: That rune into the rule, does it not,
that as soon as the appeal 1s_taken all the lower court can do
is that in the absence of a supersedeas it may go ahead and
enforoe judgment, but it can not modify the‘judggent at all
as soon a8 the notice of the appeal is merved beoause the
thing is in the otber court? I understand that is a well

settled principle of comity of eourts As soon as the appeal

is taken the lower oourt is paralyzed to do anything except to

engéxce its orders
MR. WICKERSHAM: Unless there is a supersedeass

MR« OLNEY: Do you wish to leave in this statement, "The
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“and according to certain well fixed prooeedings. If you get

court shall have absolute oontrol over a final order or juégw
ment during the time within which an appeal may be tgken"?
MRe DONWORTH: Yess
MR. OLNEY: That allows the ocourt to set aside the whole
thing and do anything it pleases with it.  When a judgment
i s once rendered the judge should have no power to set it

asi&e except in furtherance of certain establighed principles,

that far with a case you should not give him absolute ocontrol
for a momente

MR, DONWORTH: I understand under the existing law -- all
these courts hold terms in our distriot for six months -~ any-
thing the court does may be undone by the judge until the temm
adjourns sine die, of his own motion or ﬁnﬁﬁway.

MR, MITCHELL: What Judge Olney has in mind, and what the
Reporter is trying to deal with here, is that the court has
jurisdiiotion to entertain proceedings to that end during that

time, and Judge Olney probably makes the point that as the rule

is worded it might allow him to make any change in the proceed-
ing without notice or without any legal grounds for doing it.
Is that not the point?

 MR. OLNEY: Exactly. If it onoe gets to judgment, the
judge has no authority over it unless the appeal is taken or

unless it is set aside or medified pursuant to very definite

proceedings and for definite grounde.
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MR, DOBIE! I did not understand that the Reporter here
~- I may be wrong —- intended fo extend the power of the judge,
or the nature of 1it. I think he was making just a time pro-
vision and substituting for the old term stuff this provision
as to the time in whioch an appeal may:be»taken, Is that
correot?

MR, CLARK: That is what I had in mind,

MR. MITCHELL: Why don't you say that hs shall have jurig-
diotion to entertailn proceedings for that purpose during that
time? Would that not meet your objection?

MR. CLARK: T suppose it might. I had supposed the power
was pretty broad. The trial courts may amend, medify, or
get aside a judgment during the\term in whioh 1t is entered.
This power 18 inherent and settled beyond controversy.

MR. MITCHELL: That means on cause shoWn.

MR. DOBIE: Yes, aecbrding to the aoccepted prinociples of
law he may entertain a bill of review after the temm is over.

MR. MITCHELL: Judge Olney's point is that he might do
it on his own motione

MR. BUNDERLAND: Oan not the court on its own motion set
it aside?

MR. DOBIE: I think the old books say it is in the breast
of the oourt up to that time, and indeterminate up to that time.

MR, MITOHELL:  You mean, he can change his mind without

any hearing or notice or cause except that he has changed his
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nent until the end of the temm, absolutely final.

mind, and affeot the judgmenti?

MR. DOBIE: I think he has the power to do th&t.
MR. MITCHELL: I always thought, although he had the power
to do it during the term, he could only do it on notice and

for some good reasonse.

MR, DONWQRTH: If he aoted arbitrarily he would be impeach

ed, but I do think the theory is that nothing becoomes perma-

MR. SUNDERLAND: It would seem that the way to handle
this, since we can not lay down this general principle, would
be simply to provide that the powers whioh have heretofore been
exercised during the term may be exerclsed for 30 days &ftér
the judgment is entered or something of that kimi,

MR, OLARK: Mr, Hammond oalls my attention to Judge Camp-
bell's suggestion from New York, He wants to have a rule that
the term shall be extended for three months after the entry of
judgment in every oase, the term for that cases Of course, the
general idea 1s all right, but it does seem like an awful hoous
pocus to do it that waye |
MR. MITCHELL: That is perpetuating the term idea,
MR. WICKERSHAM: This is the peint; The thing whioh shoul
be done within the ten days or the end of the term is the appli-
cition to the court, but when it oomes to the actual definite
actlon to be taken, that being under the control of the court

Wholly, the suitor is %o be penalized for the failure of the

4
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" term, his right to oorreot the judgment has ceased on the ad-

court promptly to aot.

MR. DONWORTH: It does go that far, but I think the point
under discussion goes even further than that. As I undegstan&
it, if the judge renders a juﬂg@ent on the last day of a term
or, we will say, a week before the last day of the temm, and
the plaintiff files some motion to correet, unless the judge

makes an order continuing that motion to correot int¢ the next

journment daye

MR. wzcxﬁasaaﬁz That i8 the application of the-stafute§

MR. DONWORTH: It is implied from the application of the
statute oy whilun

MR. WICKERSHAM: Yeseo

MR. DOBIE: fThat is oommon law toos

MRe. CLARK: And, per contra, if'it is at the beginning of
tﬁe term, he has all the rest of the teme.

MR. DONWORTH: He h@s six months if he aots on the first
day of the term, and if he acts on the last day he has ohe daye
80, there is somehing in Judge Gampbell's éuggestion; something
should be done along that line. | |

MR DOBIE: I would rather discard the texm absolutely and
make some provision some other way, It is a hideous lot of
technicalities,

MR. SUNDERLAND: The trouble is that the law has grown up

on the basis of the term and 1f you want to know what power the
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court has got it is discussed with respect to the term,

MR. OLNEY: This term business has been one of the worst
traps of the profession and it ought to be wiped out, The
profession will bless you for doing it You will have no
geppeaition on that acore. |
% MR. OLARK: I think it might be well to put a provision

somewhere in the rule, if necegsary, to say that the time limit

'"stated in these rules shall govern without respeot to any ad-

jourmment of courte If we adopt Judge Campbell's suggestion,
I take 1t that if you aot at the beginning of a term you would
' have six months, and at the end you would have three monthse

% MR.;CHERRY: 8ix plus thxee; you would have nine. |

§ MR, CLARK: I guess you would, the’way,he has worded 1ite

I thought he meant you only had to have three months,

MR. WICKERSHAM: T think that 1s what he has in mind., He
was not thinking of the other time, He is thinking of a case
when some aotion is sought and the term is about to expire, and
he says under thope ociroumstances the term should be extended

for 90 days from the date of entry of the final judgment or

deoree, That is to give the judge in & busy court & chance to| '

get around to it and dispose of 1t

MR CLARK: Why ocan we not provide in terms of days or
monthe and forget the terms?

M. WICKERSHAM: We should, unless there is something in

the statutes that interferes.
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- that limlts us on this points

MR. DONWORTH:  The statute 1s just stook full of terms.
It says, "term of courts”,

MR, TOLMAN: In the procedure you can set it aside.

MRs WICKERSHAM: I am not so sure of that.

MR, DONWORTH: You will find the statute is just chuoked
full of terms, terms, terms.

MR, CLARK: T know that 1s true, but I still do not think

MR. DONWORTH: The 8tate of Washington Bar Association
puts in the same recommendation as Judge Campbell, as Mr. Ham-
mond shows me, They say that for this purpose, the making

of a motion for a new trial, the term of court shall be extend.

E

ed for three monthe, afier verdiot or decision.

MR, MITCHELL: Are we agreed on the general proposition
that the time within whioh the court may delay that the deci-
sion or judgment is to be fixed without relationko the term ox
contimations of the term, but we will adopt the principle of
fixing a time without regard to the end of the term within
vhich such action may be entertained? |

MR« DONWORTH: But a definite time.

MR, MITCHELL: Yes, a definite time. Are we a:_igreed to
that? » k\ﬁ |

MR. OLNEY:  Within which the action may be unaeyééken but
without attempting to penalize the suitors for the fai;}.ﬁre of

the court to complete its aotion.
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"«;ut there in a great number of cases in which the judge simply

MR, CLARK: Do you want to go as far as Judge Olney says
they do in California?
MR. OLNEY: He is objeoting to thate That is the point
of his objection.
MR. DONWORTH: . Who is objeoting?
MR« OLNEY: General Wickersham, In California you have

to move for a new trial within ten days, Now, it resulted

sat on a motion for & new trial without doing something defin-
ite, with the result that they fip&lly adopted the gtatute not
80 very long ago which is to the effeot that unless he deoides
it within a certain length of time, my recolleotion is that it
1s 30 days, the motion is deemed denieds That is pretty dras-
tlec and I am not neocessarily advocating that, but I am simply
calling attention to an evil that resulted from permitting the
oourt to take the motion for a new trial under adivsement in-
definitelys which did result in difficulty.

MR. WICKERSHAM: I think that would be penalizing a suitor
who had done all he could through the 1$sotion of the judge, ang
I do not think that is fair treatment of the suitor.

MR. MITCHELL: He is not penalized, because he can turn
around the next day and take an appeal fram the judgment.

‘MR& WICKERSBHAM: Instead of having the judicial mind apply
to his petition and having the proper decision, he is committed

%o an appeal which may be costly, expensive, and so on.
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| hies rights left indefinite for yearss

“they have an immense amount of things to do and they sometimes

| grant a motion for shew trial or deny it within, say, four

MRe MITCHELL: That may be better for him than to have

MR. WICKERSHAM: It might be, but I do not belleve in
punishing the sultor for the sins of the judge.
MR. DONWORTH: Wéeepe the Federal judges are of a higher

types

MR. WICKERSHAM: They are, but they are very busy and

do not get around to these things.

MR. DOBIE: Why not put in here that the Federal judge
shall act on such motions promptly and expeditiously.

MR. WICKERSHAM: yes, you can say that.

MR. OLNEY: My only guestion is that if a judge oan not

months, something is the matter with him.
MR, WICKERSHAM: I agree with you, Perhaps he ought to be
removed by impeachments
MR« OLNEY: About the only thing you can do under those
¢irecumstances is to say that the motion ie denied.
MR. WICKERSHAM: You can not deem it granted very well,
MR, DONWORTH: Suppose he is undeﬁ & phyesician's care, then
there is something the matter with him.
MR, WICKFRSHAM: I remembexybne occasion when we had a case
that was argued and submitted_ta & New Yorj?£%3~ne:deaisien came

down and finally one day the Major said, "I wish~yeu€woﬁ1d go
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. within the next week,"

‘tive it says they may correot any error apparent on the record

' whether apparent on the record or not. , That would mean there

up and see how Judge s0 and so is getting on with the motion
in that case,"

The man went and sald, "If your Honor please, I was sent
up to ask you how you are getting on with the case of so and
80," The judge said "I am having a great deal of difficulty
with that case, it has qumm me a great deal of trouble and I

have spent a great deal of time, but I do hope to decide it

MR, MITCHELL: I do not aﬁwdm understand how these rules
are intended to operate. aﬁmw say that the court shall have
absolute control over a final aummﬂ or judgment during the time
within which an appeal may be taken, or until an appeal has bee
taken, as theocase may be, and thereafter, that is, after the
time has expired, it shall have such control -- there is no
time limit here.

MR. CLARK: That means at any times. Wme is the ocasge

they speak of where it has been done 80 years after.

n

MR, MITCHELL: All right, it does not say. In the alterna~

or not ae the circumstances of the oase warrant, taking into
consideration such matters as laches and rights acquired in goo
faith by other parties; that gives the court power to modify &

judgment at any time in the future with respeot to any error,

no finality to any judgment.
MR, DONWORTH: I am afraid it would.

le
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MR« DOBIE:  Would not "clerical" take care of that —-
"of record or not"?

MR, OLREY: There aught not to be aﬁy 1imit on the courtt
power to correot olerical errors.

MR. WICKERSHAM: That would give him all the powers which

a court wouldhave on an appeal or review, would it not?

MRs CLARK: Maybe it 1s too broad. Instead of that you

tive rule, that is, the cleriocal one. I was trying to work

' out with respect to olerical errors where it would not be too

1

i

| limitede
% MR« SUNDERLAND: On the general power of control, if you
are going away from the term, here is the way it is put in the
Illinois Act: "The oourt may within 30 days after ﬁhe entry
of any judgment or deoree set the same aside upon good cause
shown by affidavit on such terms as may be just,"

That is just the plain statement that within 30 days time
it may set aside any decree or Judgment made, upon good cause
shown. -

é MR. DOBIE: Do you think that is long enough?

MR, DONWORTH:  That limits the time within the terme

MR, SUNDERLA§3i_:ﬂghatggggs a 30 day term after the judg-
ments | - |

MR. DONWORTH: I rather favor Judge Campbell's idea. of

course, we have éifferent ideas hereg Of course, as to motions

._oan take the language of the first sentence of the next alterna-
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for a new trial, I think they should be made witthin ten days,
after the verdict in cases tried by jury, and in ocasesg tried
by the court without a jury perhaps the same ten dayss.

I am a 1ittle bothered about a petition for rehearing

which usually applies more to a case tried without a jury than

one tried with. As the Chairman has pointed out, it is well
gettled that a petition for rehearing delays the time for ap-

- ipeale How much time should we allow for a petiton for a re-

ﬁéaring? Under the present law there is no time 1limit within
the\term, as I understand it, to put in any petition for rehear-
ing; and if you do 1t, it delays the time for appehl,

MR. DODGE: What is the difference between that and &
motion for a new trial?

| MR« DOBIE: The petitién for a rehearing is really a new
term,

MR DODGE: - This is a petition for a new trial.in equity.
MR. DONWORTH: ©No, you want him to modify ﬁia decree, We
have the evidence in and we do not want‘to resry it, but we do
want to reargue it, and we want him to make these changes, I am
%et sure what we should say about & petition for a rehearing,
but I am inclined to think the recommendation of Judge Campbell
to the Washington Bar is good to meet a difficulty for which
there is no perfeot solution for the purpose indicated, enter-i
taining motions and changes, and so forth, that whether the term
- has expired or not, if it would expire by duration, it is deemed

to be extended for 90 days after the date of the judgment,
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MR, DODGE: The time for appeal?
MR. DUNWORTH: That is fixed by law, of course.
MR. DODGE: Do you mean during the same time?
MR. DUNWORTH: I would not say duri ng the time for ap-
| peal beoause 1f you put in a petition %er rehearing the timé
for appeal goes on. It is hard to exprees so much ground in
one short thought, but my idea is that the suggestion of Judge
I campbell may work out pretty goode

MR, MITCHELL; That 1s the whole idea of the term, and
arose beggﬁse they had to have something, they wanted to make
;he judgments final some time, and the ancient limit applied
to situations where the judge would hold & term for two or three
. or four henths and then the term wﬁuld endaand they would be
out of business for a whiles That is not the modern system,
Our terms run along now and aré usually extended by order until
the next term commences. It is artificial althcugh it has
been a conveinient way of 1hn1t1ng the jurisdiotion of the ocourt
to disturb a judgment, but it does seem to me that we ought t¢
get rid of the temrm 1déa because of the term meant a sesgion
held at different distriots, and we ought to have a time limit |
as to jurisdioction to entertain proeeedings of this kind based
on a reasonable time after the thing has been done, and forget
about temms, That is my theory.

MR. DOBIE: I agree>with the Chairman. I will adopt any

provision which appeals to the common sense of you gentlemen whio
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have had more practical experience than I, but I am opposed to
any rule whatsoever of aﬁy kind in any way phrased in termé
or terms. I despise it.

MR. DONWORTH: After all, the Chairman goes way back to
the notion that the judge got some power from the King that
expired; Is not that the way you go back into the courtts
jurisdiotion? |

MR, SUNDER$ANB: It really goes back to tre-interference
with the churchs |

MR, CHERRY: I do not think, Judge Donworth, we have to-
be worried about those things. |

MR. DONWORTH: I agree with you, but we can not abolish

- terms.

MR. MITCHELL: Nobody suggests that.

MR. DOBIE: But we can phrase this and leave the other in
as to making motions as to new trial and making motions as to
rehearing, and the time in which a judge shall have'the'power
to change the judgments, and 8o on. I think we oan make a
definite provision for that and the rule will apply only to
that, and will leave the other stuff untouched,

MR. DONWORTH: Then you could add at the proper place
that the extension of the term shall not limit the time set
forth in these rules. |

MR. DOBIE: I am glad to have that.

MR, WICKERSHAM: That is all right; that is good.

MR. DOBIE: What kind of time do you want to fix?




31

137

' _whioh a court may disturb a judgment for one reason or another.

MR. OLNEY: The more general it can be made, the better.

MR« MITCHELL: This is one of the most important sub-
jects we have up beocause the finallty of judgment, and any-
thing in the way of looge language in here whioh leaves the
judgment apparently open, some 1ndefiﬁite grounds on whioch it
may be opened, is a dangeious thing. All the statutes I have

known anything about define very carefully the time within

Ten days may be all right for a motion for a new trial, if it
is on the record, but we have to think about newly digcovered
evidence. Some of the oourts think that you ought to be al-
lowed to bring in newly discovered evidence yearsrafterwardsa
There is a problem there for us to think abouts

Then, when you say the court may correct an error appar-
ent on the record or not, there may be the question of excus-
& le negleot and what i8 note I know there are judgments
that relaté to real éstate under the title to real estéte, and
the time within which they may be reopened is sometimes care-
fully guarded. I feel that this section as drawn here is go
broad as to the nature of the errors that may be correoted and|
all that, that it throws the finality of the judgments into
the air,

MR. CLARK: How about in the place of the end of the first
paragraph, taking the oclerical mistakes one over into 1%,

MR. WIOKERSHAM: Doing what?
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| pending®., Judge Donworth raises the question as to whether

MR, CLARK: In the first place, beginning with "and
thereafter shall have such contro}“, and so on, you could say,
# thereafter ¢lerical mistakes and judgments or orders, or er-
rors of omiséion, may be corrected by the ocourt at any time-~"

I do not know whether you would put in "unless an appeal is

you can do that when an appeal is pending..

MR« OLNEY: .I think you can. My impression is that you
cans

MR, WICKERSHAM: If the appeal is pending the re&ord is
out of the court and the gourt haé lost all power Sver it un-
less it is sent baok.

MRe CLARK: It stil] has the judgment before it

MR, CHERRY: . gBuppose you leave that out for a moment and
we get thkke rest of the idea,

MR, SUNDERLAND: After an appeal is taken the judgment
is in the other court.

MR. MITCHELL: | You ought not to have two courts dealing
with the judgment aimultanaouslj, 8o, as & practical matter,
that is out.

MR. CLARK: fnstead of the language which I was trying to
make & little broader at the end of the first paragraph, you
practically inearparaﬁe the lahguage of Equity Rule 73. That
is where I got the next line, you sees I am not sure but what

you could go further than that and reaoch coram nobiss You
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could bring up such things as infancy or disability not found
on the faceé of the record, and the;oonsideration of these
errors would give the court a chance to do something,

MR, WICKERSHAM: Why couldn‘t we take Rule 72 and simply
modify it by inserting, instead of "pefore the close of the
term", the words "any time within 30 days", or whatever time
it may be?

MR« GLARK;' That is practically what I suggest in my
alternanvexﬁuiee

MR:{DOQIE: If it is merely clerical, you do not want to
limit it to 30 days. |

- MR. CLARK: If I put it in up above hére it would not be
limited.

MR« DOBIE: I believe that rule, including the words in
brackets probably would be a good thing:

iClerical mistakes in judgments or orders or errors arige
ing fram any accidental slip or omission, may be eofieoted by ‘
the oourt at any time, unlees an appeal i pending, subjeot to
the defense of 1aohés upon motion and suoh notice, if any, as
the court shall order.” |

MR. CLARK: VWould you rather have that fitted in with my
first statement about the control over the final order?

MR« DOBIE: I thought this was just a separate provision,
applicable only'te clerical errors. |

MR« CLARK: I go on after that to the alternative rule.
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MR, DOBIE: I think I would put the ¢lerical in and then
come to this other and make a provision in here as to the time.

MR. SUNDERLAND: Why does he not put in the provision
as to clerical errors and then put in that the court may set
aside, 4mam&m”.oa modify any judgment wu order wikhin so many
days after the entry thereof? |

MR. OLNEY: Without any grounds shown?

MR. SUNDERLAND: Good cause.

MR. owzwﬁ Those grounds mam to be specified, good cause.
Otherwise you are going to have aﬁm greatest uncertainty.

MR. SUNDERLAND: I nw not think it is common to specify
thems

MR OLNEY: 1Indeed it isme

MR. BUNDERLAND: I think the court has general ocontrol and
can set aside these orders or judgments oz any ground that
appears reasonable.

MR, DOBIE: I think it clearly ocould at ocommon law, iunder

the Brunston ocase in the Supreme Court. I do not object to

that phrase, for a good cause according to the separate @kua.w.

ples, but I think we ought to fix an absolute time. I am inclin-

ed to think that should be 90 days, but I will defer that to
you gentlemen who have had more experience than I.

MR, CLARK: I missed this. What is this on?

MR. DOBIE: Just on olerical errors.

MR. CLARK: Only 90 days for them?
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MR, DOBIE:
MR, CLARK:
MR. DOBIE:
MR. CLARK:

MR. DOBIE:

three monthse.
MR, CLARK:

with ten déys?
MR, DOBIE:

No, leave it at any times
I thought you only wanted Qp dayse

Not to cleriocal errorss

Clerical errors is any time?

Now, a8 to the second general provision,

- control over the judgments, I should think that ought to be
Waes that not the*one we were going to cover

. No, that 1s ten days for a motion for a new

trial or rehearinge.

MR« DODGE:
motion.

MR. DOBIE:

MRe CLARK:
up in the air?
of review?

MR. DOBIE:

MR. OLARK:

MR DOBIE:

MR« OLNEY:

example, quite a while ago we represented b. #ery large taxpayex

This is for aotion of the court on its own
Either its own motion or its own -
Is it not & fact that the judgments are now

You can 8till have the writ of error or bill

I want to stop the bill of review stuff.

Canfou?

I hope 80«

You can; it is stopped in California. For

in an irrigation distriot.

triot and judgment recovered against its The taxpayer dis-

covered that that jé¥gment was oollusive, 1t had just been ar-

s SN

8ult was brought against that dis-
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| way of motion in accordance with the provisions of the code,

“§ rendered the judgment and indicate how he had been deceived

ranged between the creditor and the district. Ordinarily you
could have gotten at that only by a bill of review on the tax-
payers of the distriot to set aside that judgménts If it were
not set aside the directore of the dist:iet were under gesi—v

tive obligation to-levy & tax and colleot and pay it, but by
we were able to take that matter right up with the court that

and imposed upon, and have the judgment set agide. It was
summary, quick, and effioient,'and there was no negessity for a
bill of review or anything of that kinde

MR MITCHELL: Within what time was that done after the
judgment? ‘

MR, OLNEY: My recollection is that the time Limit is six
months, and we discovered it, I should say, within tw or three
weeks or a month after therjudgment was rendered’

MR. DOBIE: 1If you gentlemen prefer it, I am perfectly
willing to extend it to six months.

MRe. MITCHELL:  What happens with newly discovered evi-
dence?

MR. OLNEY: fThat is a ground for & new tridle

MR. MITCHELL: Is that six months?

MR. DOBIE: I would stop with six monthse

MR, SUNDERLAND: That is very short,

MR. DOBIE: Any time you say, but I should fix & limite
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I"going to have the court setting aside the judgment just because

MR. OLNEY: The grounds for a new trial are very differ-
the sort, On grounde of thet sort the oourt should be per-
mitted upon motion made within a reasonable time, six months
or some such time, to change its order; But the point I am
making is that if you simply say for good cause shown, without

any definition of 1t, without anything more than that, you are

he changed his mind. That is good cause, but it is not good
cause to the rest of the world.

MR. DONWORTH: Mr, Chairman, I will be obliged to leave
when we adjourn here at five o'clock, but I would like permig-
glon to express some viewss I take this will go on tomorrows
I would like to express some view on this and some other rules,
with your permisegion and theﬁ; as I sald before, I have the
greatest confldenoe in the dimretion andtjudgment of the Com-
mittee. - |

First, as to this matter, I think we are borrowing an awfu

(=

lot of troubles If we undertake to presoribe a rule for the
rights of the petioner coram nobis, ﬁhioh is & very important
branch of jﬁrisprudenoe, and correot the evils in this whole
thing, we are just getting into a realm where there should be
& new commission appointed. |

Our péehlemAis very simple, The old theory of the courts

was thé misohief and the remedy. What is the misohief? Let
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. us confine the remedy to the mischief.

The mischief is only one thing, and that is that by reason
of the expiration of the terms the power of fhe courts is
limited, it expires. 'The ocourts have decided time and time
again that even 1f we file a motion for a new trial on the last
day of the term, unless the court in some way entertains that
motion, continues it, or showe that the court is cognizant of
it, the motion dies, on the last day of the tem.
| I will not say that is true of a verdiot without a judg-
ment because that is unfinished business, but if the ocourt
enters an equity decree on the last day of the term,or the day
before the last, and you file a motion for a rehearing or a
new trial, and unless the court shows in some way that 1% 1s
cognizant of that and continues it into thé'new term, it dies,

That is the mischief; so, every lawyer who has lost a law
sult anywhere near the jend of the temm gets in and gets an
Qxder that shows that the term is extended as to the case for
a perilod of 80 and soa

I think that is the only mischief we have to deal with; it

is a mischief that ought to be remedied. 8o, my suggestion isg ,

to>leave the general rules upon Ju¢gments and all thet to Con-
gress, and for us to put in some provision like this, either

that the powers of the court which may now be exercised in term
time shall be exercised within so many days after the judgment--
that I do not favor; I favor this; That the present powers

that the ocourt may exercise with respeot to judgments continue




1t is a matter that I briefly discussed with Dean Clark last

. I have not studied Dean Clarkts proposed rules with the care

as they are during the term and for a definite time. That
definite time may be, say, not exceeding three months from
the entry of the judgment or order oconcerned. When you have
done that I think you have correoted the whole thing as farx
as our present jurisdiotion is concerneds

Now, there is another matter that I have given quite a

bit of thought to and I was hoping we would reach its That

night, and it concerns the preparation of a bill of exceptions

and the preservation of evidence for the purposes of review,

thett I would like, but very laudsbly he is ehdeavering to get
rid of & bill of exceptions and the settling of them by the
Judges 1 am satisfiad at the present time that there is mno
way of getting rid of the s&bﬁﬂﬁﬁ@a that is enmbodied in the bi]
of exeeptions or the substance of what 19 involved 1n having
the judge certify the evidence in oonneotion with the case.
Yoﬁ can change the name and presoribe different methods -~ for

instance, in the State of Washington where we have had always

even from territorial days a combined law and equity procedure,

the thing that goes up each time, aside from the certified
copies of pleadings, is called a statement of faots, but you
have to go through and fommulate it similar to the bill of ex-
ceptions.

Now, I understand that these rules try to transfer the

L1

.
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| portion of oases lawyers will differ as to what happened and

duty now divolved upon the judge of settling the bill of ex-

ceptions in part to the lawyers and in part to the olerke I

do not think that oan be dones It is true that the 1&wyejs

will watoh each other, one will press for a statement and the

other will watoh him, butdthe olerk can not settle that; the
’ an

olerk is a clerioal man/the lawyers are not going to be satis-

fied with his settlement of the diffioulty. In a large pro-

what is correot. The defeated party has to file something
in court, and the opposing has t¢ have an opportunity to astudy
it and it has to be stpdied by somebody. You can ohange the
name to statement of objeotions or statement of faote, but I
do not think you can get rid of the proposition.

The same way with the evidence in an equity ocase. At
present the defeated party must prepare th%etatement in narra-
tive form and he files 1t, and the other party has & right to
propose objeotions, and they can oftentimes agree upon what 1t
should bee But if they do not agree finally it goes to the
judge to settle what took place. I do not see any way to
avoid that.

The stenographer is a very human”element a8 we have all
found in the ccurt. We find many errors, and to treat the
stenographer's report as the record in the case which goes in
automatically and goes up I think would be a very unsatisfactor;

solution of the probleme.
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-“mean as té what has happened in oral statement to the court and

court properly before the upper court in a reliable way, I woul

' be very glad to learn of ite

S0, while I sympathize with the difficulties and believe
the matter should be simplified, I hope we will not depért 
from some established praotice and substitute something else
that tries to set up a separate judge. I do not think you wil
ever find a satisfaoctory method of geéting a record from the
lower court to the higher court -~ I mean, a&s to matters not

consisgting of the pleadings and things filed in the court; I

evidence, and 8o forth == I do not think you will ever find any
way of doing that except by some kind of a certificate signed
by the judge after both partiee have had an opportunity té CON-
pider it. |

Now, if I am wrong about that and if there is some way you

can get rid of that and still get what happens in the lower

In reference to Rule 37 that I proposed here -- gome sup~
plementary rules that I put in for the oonsideration of the
Reporter and they were referred to him -~ Rule 37-B:

#pfter a party has appeared in an action, he sgall be en-
titled to written notice of the time and place of tge hearing
of any motlon or any -application not grantable as of oourse,
which notice shall be served on his attorney, if he appears by
attorney, otherwise on the party. 8uch notice ghall be served

three days before the hearing unless a different time is fixed

1

]
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by these rules or by order of the court, which order for cause
shown may be made provisionally on ex parte application.'

That is, a man who wants an order in a hurry not entirely
without notice oan get an ex parte order shortening the time
which will stand until the court on thésapplication of the
other party may change itf

Now, I propose to add this:

"This rule is subjeot to Rule 110 relating %o temporary
restraining orders and preliminary injunoctions.®

The notice or the ability to go ahead without notice in
those matters is so thoroughly regulated by Rule 110, and, to
a large extent also, by statute, that I think it should be made
plain that on this three day notice we are not in any way getting
into the subjeot of restraining o:ders which may be issued ex-
parte, and the temporary injunctions which may be issued, I
think, in many cases, on shorter notice than fhise

That is all I have to say.

MRs CLARK: Have you two or three mlnutésv

MR. DORWORTH: All the time you want. ;

MR. CLARK: ‘I feel we have not gotten very far from Judge -
Donworth's ideas. On Rule 108, where the métter particularly
comes up, subdivision (¢), the last one, we have tried to make
it that the olerk in the first instance settle a reoord subjeot
to appeal to the judge. If it is thought that thét should not

be done and you should go to the judge direct, there will not be
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lusion, or something of the sort, which he suggested should be ;

any great ohange. I thought a good deal of this fighting was
a kind of a preliminary matter that the olerk might help out
on,and perhaps changing subdivision O to make it the judge in
the first instance instead of on appeal from the olerk, and
perhaps putting in or adding there moée definitely than I have
done that the judge shall sign a certifiocate at the end -- with
that I should think I almost said what you had in mind.

MR DONWORTH: That may be. I sald that I have not
given it the careful consideration that I would like to.

MR. CLARK: That is alls

MR, MITCHELL: I think you made & very clear statement of
your views. I understood them, and ifFI did I think the rest
of them did.

MR. DONWORTH: Thank yous I am get in a hurry until
five o'clook, I thought we were neareér to it than we are.

I suggesat you go right ashead.

MR. DODGE: On Rule 100, as I gather it, we have three
different matters to deal with} correotion of errors, whioch
may be made any time; filing of motions for new trial or re-
hearing, whioh I think we agree ghould be done in ten daye;
and the form of prooeeding suggested by Judge Oleny foi the

correotion of errors in judgments resulting from fruad, col-

within the power of the ogourt for six mehtbs, but which, I take

it, should not prevent the enforeement of the judgment. I do |
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"azrthe idea so thét I can work it out. The only thing I am not

. you are agreed and I have got thate

=,

not think the judgment ought to be held up by that poesibility,
which must be rare. |

MR« OLNEY: Oh, noe

MR. DODGE: Are we not agreed on those three principles,
end is that not the substance of what you want to cover by '

this rule?

MR. CLARK: I think if you are agreed on thaet I have got
sure of is that time of six months. On the other two I think
MR« DODGE: If the enforocement of the judgment is not

held up, I do not see why there should not be at least six

months and perhaps more to correot & judgment for fraud. I do

L

not know just what the effeot wo uld be if the judment had beey
enforoed or honored, but there should be power to deal with

it.

¥

MR« SUEDERLAﬁbi Is there not something to be sald in hav:
ihg the time for the appea14and for éhis moéifieatien of judg-
ment the same? |

MR. DODGE: T should hate to have the time for appeal go
beyond the present three months, whieh I think 1s too long. ij
you get a judgment for a paintiff and there isn't any ground
for appeal 1t is a nuisance to be held up three monthé» The
taking of the appeal is such a simple thing that I should think
three monthe is all that should be allowed for it. However,

tﬁis other matter, correcting the judgment, that,stanés on &
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different basis.

OLNEY: Let me say in that oonneotion that we will
alwaye out in California take a judgment as final if no appeal
has been taken, regardless of the faot that the time within
whioh to set that aside on acoount of fraud or mistake or some-
thing of that kind has not passed, Its finality ie always
i takeﬁ as the time when the appeal expires.

MR BODGEa» And exeocution will issue?

MR« OLNEY: Exeoution will issue unless the man has taken

MR. CLARK: It protects theAinneoent varty.

MR. DODGE: It proteots the innocent par;y.

MR. CLARK: fThat is usually by the effeot of some special
provision of the law that it shall not affect the innocent
parties aoting under it.

MR, OLNEY: I think it ise But if you should put in a
provision that allows the judge any time within six months to
%set it aside for good oause shown, the finality of 1t is gone
and we would have to wait the six monthes,

MR. DODGE: I thought we had eliminated that possibility, | -
I had not heard anybody say that the general §9§GI without limite
ation should be indefinitely in ezisteﬁcée

MR. SUNDERLAND: I think that is a very general power.

MR. CLARK: I am a little worried to Know. just how to ex-

Epress this, that 13, this third alternative
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MR. OLNEY: (Ogn we get a copy of the Code of Civil Pro-
cedure of California? There is a seotion which just coversg
ite It is praoctically the language whioh is used in this
statement here: #The court may at any:stage of the prooceeding,
when the ends of justice shall require and make it just, re-
lieve the party from any fraud or misrepresentation on the part
1 of any other party by accldent, surprise,»m;sfortun%,‘or ex~
cusable negleot,"

If you leave out "misfortune, acoident, surprise, or ex-
cusable negleot", that praotically covers ite

MR. DOBIE: What is that from,’Judge?

Mi. OLNEY: fThe third edition of Rule 37, as prepared by
Judge Donworthe

MR. DODGE: On the question of newly discovered evidence
you have & very different question 1n‘1aw than in equity, An
]aﬂtion at law based on that ground must be filed promptly. In
' equity you have interminable possibility of bringing a bill of

review, There is no time limit on that.

MRe DODGE:" I think there 1is.

MR. SUNDERLAND: How could you 5e'ebliged to put in newly
discovered evidenoce?

MR DODGE:  You have to do it or you have lost your right

MR. SUNDERLAND: wWhere do you look? If you knew, you

MR, SUNDERLAND:  There is no time limit in law, is there?

b
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would have found it before.

MR. DODGE:  The finality of judgments at law must be
determined guiokly, and I do not think in ordinary practice
you can file a petition for a motion for a new trial on the
ground of newly discovered evidence egeept for a limited per=-
lod. |

MR. SUNDERLAND: I think you can.

MR, MITCHELL: Do not the statutes in code States which
regulate motions for new trial speicify the time within whioh
a motion on the basis of newly discovered evidence may be
made?

MR SUNDERLAND: It is not the same limit at all.

MR, MITCHELRE: I do not say that it is the same limit,
but they have gome limit?

MR, CLARK: It is done in my State, and it is three years.

MR. MITCHELL: A motion for a new trial ought to be made
at once,

MRs CLARK: You have to do 1t by a new suit.

MR. SUNDERLAND: 1+t should be either without limit or one,
two, or three years limit. ‘

MR. MITCHELL: We ought to say one or the other, that is
my point, and it ought not to be nevcessarily the ten day limit
that we fixed.

M, SUNDERLAND: I do not think that would do at all.

MR, WICKERSHAM: Here is the provision in the New York
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"} in North Dakota. I have not a oomplete statement on newly

practice: "The entry, colleotion, or other enforoement of
judgment does not prejudice a motion for new tiial where the
new trial is granted —-".

MR. DODGE: What does that say about newly discovered
evidence? ‘

MR. WICKERSHAM: It does not state it. I thought it did.

MR. CLARK: It is two years in Vermonts It is six months

discovered evidence,

MR, DODGE: I Bﬁppese it dogs not make so much difference
what the time limit 1s, so long as it does not affeot the entry
of judgment and enforcement.

MR. CLARK: In California do you have additional evidence
on appeal? Don't you have a provision for additional evi-
dence on appeal?

MR. OLNEY: Not for newly discovered evidence,

MR. CLARK: I mean, juet in general.

MR. OLNEY: What has happened there, and it is a very
recent amendment , and I think probably handled by the court and
it might be a very helpful one -~ if the case comes up to the .|
upper court and there is some omlssion an the evidmenoe to prove
gsome ultimate faot -- for example, take & came in the Federal
oourt which just osours o me; suppose there was no proof of
citizenehip and the oitizenship had been denied and the juris-

diction depended upon the oltizenship; evidence can be taken
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in the upper court to sustain the judgment, so to speak, and
supply that omission. It is falrly limited and I may not
have stated all the oages in whioch that ocan be done. I will
say this about it, however; 1t wag designed to permit of the
practice in the Eﬁglish courts on appéal where they also at
times, as I understand it, will consider some further evidence
than thaﬁ introduced in the lower ocourt. :

MR, CLARK: It also exists in some other States, Rhode
Island has it.

MR. MITOHELL: Here is an interesting oase. I do not
kmow whether it has any speoial application to patent cases orx
not, It has to do with the matter of newly discovered evie
dence on appeal. It is a oase in the United States Supreme
Court, 361 U. 8. 399

MR. SUNDERLAND: In California I understand that while &
case is pending on appeal an application can be made for a new
trial on the ground of newly discovered evidence and it cam
proceed during the pendenoy of the appeal, the oourts holding
that it is aﬁ outside prooeeding. I have read Oalifornia
cases to that effeot and it may prooeed parallel to the appeals

MR. OLNEY: Let us get the law aizaightened oute  You
oan not move for a mew trial or to have the judgment set aside
’merelﬁ on the ground of newly discovered evidenoce except through
the machinery of a motion for a new trial, but you can if you

h@gg-évidense that shows that the judgment was fraudulently




156

obtained by what they oall extrinsic fraud, fraud that goes

to the very reoovery of the judgment itself. With evidence
of that kind you can do 1it. That is an entirely different
proceedings

MR, SUNDERLAND: That is not the thing I have in mind.

I am quite confident there 1s a California practice on that,
and in other Statesy, on the ground that this is & bill of re-
view, it is a separate and independent proceeding where you
are basing it on newly discovered evidence, something that
could not be expeoted to be produced at the trial, and raieing
a point outside.

MR. OLNEY: ’I am quite sure you have misinterpreted it.

I do not have the code here.

MR SHNBERLAHB# I think we have to distingulsh between
things that develop 1in the ocourse of a trial and new trials
on newly discovered evidence. Whatever difference 1t will
make are matters of opinion, but I think we have to make that
distinotione

MR. DOBIE: In the old procedure you had to get leave of
the court to do that on newly discovered evidenoe.

MR« SUNDERLAND: Of course, you have to show diligenoea

MRo DOBIE: There are rules in some distriots shortening
or extending the %imes for some motions, and there is & mass of
materlal which is pertinent to this issue. Has this not got

to go baok to the reporter for some further consideration in

E't,he light of this disoussion?

|
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766,

MR, MITCHELL: I think so. I think on this matter of
the motion for new trial on the ground of newly discovered
evidence I could not pass on i. intelligently. I do not
know now whether under the rules of the United States courts
the power ends with the term or not. |

MR. DODGE: Mr. Dobie says 1t does in his book at page

MR. DOBIE: I would not.be sure as to judgment., I am
quite sure 1t does not as to decree, A bill of review oan
be filed at any t ime, There is no limit on it whatever. 1Is
that your idea on 1it?

MR, SUNDERLAND: I oould not say whether there is that
dia%;ﬁotion between judgment and deoree,

| MR, DODGE: You say in your book it can be filed &t any
time, and that the court is reluctant to grant ite

- MR, DOBIE: I think on newly disoovered evidenoe you have
to get leave of the court, and Bubjeot to that I think it is
filable at any time.

MR. MITCHELL: Did ya:not agree that we were not going
té make ény distinotion between them with respeet to the time
for oonsidering? ' '

MR. DOBIE: I think we did.

MR, DODGE: We ought to make some Teference to bills of
review, which are not referred to here at ail, and whioh will

continue to exigte
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.the term unless 1t extends the term by ordexr?

MR, DOBIE: Yes, and we ought to make some reference here
with respect to our old friend, coram nobig. I would like to
get rid of thate

MRes DODGE: We drew a bill of review in my of fice whioh
I think must have been ten years after thebase.

MR. MITCHELL: Under the existing rule here, if a motion

of that kind is made and entertained, can the court act beyond

MR. DOBIE! I think that if the motlon is made after term
and the courtfakes cognizance of it, then 1% can aot indefinite-
1ys |

MR. MITCHELL: Even though he makes no order extending it?

MR. DOBIE: I think s0.

MR, MITCHELL: I should think that is logical.

MR. DOBIE: In other words, if you a0t du ring the term
and get it started, that is all right.

MR« DODGE: I thought we were not going to use the word
terme ‘

MR. MITCHELL: I am talking of the present rule.

MR. DOBIE: That is my understanding, that if you act
during the term you are all right.

MR, MITCHELL: I think we ought to pass up Rule 100, now,
with this disoussion. I feel we are somewhat in the air on
it, and on many of the things We can not reach an intelligent

decision.
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18 not a principle of equity whereby, independently of a motion

|

MR, DONWORTH: I would 1ike to ask Dean'cl&rk if there

for a new trial and finality of judgment and everything else,
a bill in equity may be brought to get a new trial in an action
%at law previougly disposed of, on the ground of newly discover-

ed evidence?

| about this in that there was no rule to limit that. Of course

MR« CLARK: Ag a matter of fact, I was & good deal worried

we have been more conservative than most of you, but I have
been ready at times to go quite a ways -~

MR, DONWORTH: I understand it is an equitable proposi-
tion that where a party by misfortune, and so forth, can bring
a sfrong cage in equity, equlty will give them a relief against
a judgment at law, |
MR. DOBIE: And during enforoement of the judgment. There
is no question about its  Wells Fargo against Taylor,
g MR. DONWORTH: And give him a new trial in equity of the
issue determired at law?

MR. DOBIE: I do not think the court of equity will ever
order a new trial in the law court, but I think the court in
equity has the clear power, am& it is frequently exercigsed, to
enjoin the plaintiff from interfering with the inequitable judg-
:?nent, and thet has been held, particularly in the Wells Fargo
%ase.

MR. DONWORTH: We do not have to go into those thinge in




180

“matters I think the first two we ought to cover.

too much detail because they are affected by the general |
principles of equity. The partiaﬁlar eoncern we have is
about the 1imitation@ |

MR. MITCHELL: We have to make some provigion for motion
for a new trial and matters of that kind; It is an important
part of @ractiee for the iousr courte

Mt CLARK: Do we necessarily have to cover the third

MR, MITOHELL:-’ What 1s the third one?

MR. CLARK: The third one ae it was lined up was the
correction of judgments by fraud, collusion, or whatever we
made it.

MR+ OLNEY: I do not think you have to do 1t. In other
words, this motion that is used is very largely a supplement
or & substitution for bills that would lie in equity undef the
former practice, but 1t is a most convenient way and a gimple
thing and worthwhile. I will just iread this. I have the
section he)‘re nows |

"The court may upon such temms as‘maj‘be Just relieve a
party or his legal representative from}juﬂgment, order, or
other ﬁreeeeding taken againet him through fraud, mistake, in-

advertance, misfortune, or excusable neglect, provided the

application waw made within a reasonable time, and in no case ‘

more than six mohths after such proceeding was taken, "

MR. MITCHELL: What is that you are reading from?
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MR. OLNEY: The oivil code of Californiay; and this is
one under which a great many cases have arisen,
35 MR. CLARK: What is the number of 1t?

MRs OLNEY: 47 3.

' MR. WICKERSHAM: Ig that & rule or a section of the code?

MR. OLNEY: A seotion of the code.

MR. WIOKERSHAM: 4737

MR. OLNEY: Seotion 473 of the California Code of Civil
Practice. |

MR. MITOHELL: That is by its terms limited to the aotion
in whioh judgment was iendered?

MR. OLNEY: Oh, yes.

MRs MITCHELL: 80 1t does not toush the power of another
court in another sult for equitable principles to tgke inde~
pendent action? |

MR« OLNEY: No, it does not refer to that at all.

MRs MITCHELL: It does not deny 1t or grant it, does it?
It leaves it open? A

MR. QLNEY: It does not touch it. In féat, I think if
you leave out the reference to the matter of clerical mistakes
and things of that gort, 1t goes without saying that it is
within the power of the ocourte

MR. DODGE: Ag to the ciroumstances under which & court
will restrain the enforcement of a judgment in equity, the oases

are cited in Doble on Federal Procedure, page 679. Have you
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ldeal with it or not. I said here that Mr. Kellogg was will-

loperates I thought it desirable to bring that statement into

R R

MR. DODGE: | Have you got to deal with anything mére’than
the correction of clerical errors and the motion for & new
trial? |
MR. DOBIE: I do not think we need to go into that phase
of it. That is independent bill in équity on the outside %o
restain a plaintiffe Maybe, as the Chairman says, we better
g0 on. o

MR. MITOHELL: I think we have done aa&uch.as we can with
that seotion. It has raiged a 1ot of questlons and we have
not settled them alle
MR. DOBIE: I suppose in any of these easeé the Reporter
will be glad to hear from us if We have anything to say beyopd
what we have been able to say here? |

MR, CLARK: I would be delighted.

MR MITCHELL: Rule 101.

RULE 101
DECLARATORY JUDGMENTS

MR. CLARK: On that I have done dittle more than call at-
tention to the recent statute. There have been some sugges-
tions that the proocedure could be pointed out more than is done

in either statute or rulse, I wae not sure whether we should

ing to supply an annotation suggesting how the procedure would

the rules but I did not know whether we w&éfed to define just




164

I ing the words of the statute.

how 1t worked further than I ha#e done heres

MR. DODGE: I suggest it is not advisable to re-enact a
part of the statute, whioh you do by the first four lines, but
simply ssy that in proceedings authorized by theA statute the
procedure shall be so and so. Is that not better?

‘MR, OLARK: I think so.

11

MR. MITCHELL: Yes, I do not see any advantage 1in repeat

MR. SUNDERLAND:  There should be no differﬁne-e between
the procedure for a declaratory ;)udgnen's and any other kind of
judgment.

MR: DODGE: Jyst say that, then.

MR. SUNDERLAND: Why not just say: “The same procedure
should be employed where the declaratory judgment is sought
as in other oases."

MR. CHERRY: There might be something on that in some
of the other practices.

| MR. CLARK: I went on to say that Profeséer Borchard
has given a memorandum which points out that that is done in
several of the States provisions for declaratory judgments for
prompt trials.

MR. BUNDERLAND: I think that is very goode

MR. DODGE: Yes, I should think mo, toos

MR. MITCHELL: It is intere)ating to note tho%:t in paragraph

3 of thet statute the oourts reoognize the faot that in cases
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Judgment should be in acoordance with these rules, and we

 may provide for advanoement on the oalendar or Shali_prcviae?

for trial by jury, such issues may be submitted to the jury
with proper instruetlons by the court whether a general verdiot
be required or mnot. |

MR, OLNEY: |May I ask to be exoused? I will be back
this evening. _

MR. MITCHELL: Very well. On Rule 101 we simply say that

the proceedings authorized by that procedure to obtain such

eliminate the sentence beginning "The court may give judgment“
down to the words "be reviewable as such',

MR DOBIE: What is that eliﬁinatien again? Beginning
With w-

MR, MITCHELL; We will eliminate this clause, "The court
may glve judgment declaring rights or other legal relations',
and so on, down to the words "and be reviewable as such", as
being merely a repetition of the words of the statute.

MR, GLABK;' Do you want to put anything in about advanc-
ing on the ocalendar?

MR MITCHELL: Do you meaﬁ in 1017

MR. DODGE: Do you say that is a common Staté practice?

MR. CHERRY: Yese Would this not be a plave to provide
for lecal rules in particular distriots? The calendar matter
is the place to provide for the distriot rules.

MR. CLARK: TVWould you say that the rules of distriot cour-
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I vanced so far as they can be.

MR. BUNDERLAND: I would say they should be advanced ag
far as praocticable to local rules with regard to calendars.

MR. CLARK: That does not help me-

MR. SUNDERLAND: It means they will do the best they
can under the lecal rules, and they wiil give the preferenoce
the& can. |

MR, CLARK:  Then it ought to be that they shall be ad-

MR. SUNDERLAND: 8o far as 9ossiéle under local rules
respect the calendars. '

MR, WIOKERSHRQ: Will you aooompligh anything like that?
You have some statutes that give the right of preference; in -
some States they say that oertain cases shall have the right of
preference on the calendar aver'ethﬁr oéntraversies of a cer-
tain kind. I have not got the exaot language of the statute
Is 1t not a good thing %o put that in? You say the court may
make rules; some will and wome will not; but if you provide
for @rierity and then leave the det&ails to the distriot courts
you have 1t coverede |

MR« SUNDERLAND: I think that ies true.

MR, EOQGE: After thepe rules are adopted, as a matter
of faot in meost disﬁfi@ts there will neﬁ be any rules, do you
think so? |

MR. ﬁICKEREﬁﬁka They will haye their lgeﬁl;zalsa.

MR. DODGE: Have they many local rules in equity in this
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country?
- MRe WICKERSHAM: Yes, we provide in a number of cases for
local rulese.

MR. DODGE: Are there now many local rules in equity?

MR. WICKERSHAM: Yes, | |

MRe DODGE: In equlty?

MRs WIOKERSHAM: Yess, Every distriot court has & book
of rules., We have in New York a book of rules for the dig-
trict court, and they have over in the Eastern Distriot a book
§°f ruless They have in Pennsylvaniae.

1 MR DODGE: Of course thoge are law ruleg, but have you
got equity rules? I do not think wehave in Massachusetts.
MRe WICKERSHAM: They have;laeal‘rules regarding the
digpatoh of business in those oourts, quite a number of ﬁhema
Some of them will be superseded by these rules and some will
not, and I think in a good many cases a8 Wwe have gone &long
here we have said that the matter ought to be dealt with by the
district court and we have left thate Then there are & number
of oages where we have not interfered with them at alig

MR. GLARK: What is the final judgment about the calendar?

MR. WICKFRSHAM: I move that some éxpregsien be inserted in
that rule to indicate that proceedings for declaratory judgments
shall have preference on the calendars I do not mean prefer-
ence over anything else, but preference over the ordinary ocases:

MR. MITCHELL: Would that be the suggestion, then, that
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i now in the different States, and the statutes of the United

we pass over 101 and go to 1037
RULE 102
JUDGMENT FOR DEFICIERCY IN FQREGi.OSURES, ETG,
MR. CLARK: 108 is the old equity rules I do not think
it is very necessary. I put 1t in more because it had been
the equity pgactioee

MR. WICKERSHAM: Well, we have a ﬁhole lot of statutes

S8tates that interfere with the entry of the defioiency judg-
ment and regulating the ocases when you can enter it. You
have to find that the price bid fcr the property was a fair
price, and so on, and so on; you know what all those provi-
siong are, I think that a general provision of this kind
will have to ocontain some reference, in the absence of some
statutory iimitation on it —— in almost every State they have
enaoted some kind of & law providing &gsinst the entry of a
defioiency judgment for mortgage foreoleauxeignless and to the
extent that it shall be found that the property was sold for &
falr price, and so on, and sé ons

MR. DOBIE: I think there has been a lot of that in
Florida.

MR. WICKERSHAM: There has been a lot of it all over the
countrys ,

MR. MITCHELL: Is the effeot of this rule to supersede

thé existing statute granting & sort of moratorium and providil
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that the deficiency judgment be rendered except as the court

h*ef the mortgage in Virginia for years and years, I understand

finds there was a difference between the debt and the actual
value of the property bought in by the mortgagee?

MR« DOBIE: In Virginia, if you mean by forecloéure of
the mortgage, it is much deader than tﬁé dodo, We do not have
the mortgage; we have the deed of trust, which permits the

trustee to sell without any action at alls I have not heard

that Florida will not permit the deed of trust, and the suit
there is an equity suit for whioh they have a distinet proced-
ure in equitye I understand --— this is purely from hearsay
and I am sorry Mr. Loftin has gone -~ they have had a terrific
amount of trouble there and the oourts have been unwilling to
give the defiolenoy judgment in some case Where the man ot a
boom price for the land, collected half of the ﬁurehase price,
which was much more than the iand was really worth, and when
the land was sold under the foreolosure proceeding it was ter
ribly difficult to get any of the deficiency judgments.

MR. DODGE: Isg there not a lot of substantive law mixed
up in this rule where it is & provision that one party shall
pay over money to another? What right have we got to make a
rule to say that the trustees should pay money to the benefio-
iary?

 MR. DONWORTH: Is there not an equity rule on this sub;)eeti-
MR, CHERRY: This is it. |
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igi it up under certain Qir@umstanees,te & sum that the court

MR, DOBIE: I think Mr. Dodgets point is right as to
whether we are trying to lay down rules on substantive law,

MR. DODGE: Look at that last sentence. |

MR. CHERRY: But no more than the oourt has said.

MR, CLARK: This rule is substantially a reenaotment of
Rule 93 with the addition of ,the words "enforoement of other
liens".

MR WIGKPIRSHAH: If you put in that rule you wiill have to
qualify it by reference to any statute of the 8tate, any ap-
plicable efatute, whieh affecta the deficiency, and say that
unless the statute of the State wﬁere the property ia situated
shall provide differently, and so on, and so on.

MR. CLARK: The rule was promulgaﬁed in April, 1864, and
it was not ohangeds It was intended to obviate the necessity |
for a sepérate action for defiocienoy judgment; Omaha Hotel
Company, 170 Us 8. 378, It seemed to me it was procedure well
covered by all our provisions.

MR; DODGE: I move that it be striocken out,

MR. DONWORTH: In the State of Washington we have one of
the recent statutes whioh the Chairman referred to. That was

one which provides when property is sold the plaintiff must

finds is just. I forget the language, but it is something 1like
that.  Pur gtate oourt has held it unconstitutional as to

existing mortgages and, 8o, reference to those State statutes
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substantix}e rights. It makes no attempt to éonfer upon the
plaintiff in a feﬁclosure sult substantive rights not already
possessed by him. It merely prévides a new remedy for sub-
stantive rights. It merely provides that you ocan get the
deficienoy judgment in the same proceedings |

MR, MITCHELL: Now we have them united and we are not in
‘tha.t difficulty, so we oan strike the rule outs

MRe DGBIE:‘) I +think that is the best thing'ta dos

MR. DONWORTH: I think what has been sald here is true,
but the question is whether by leaving out a rule as old as
this we give a basis for an argumént that we are departing from
the old idea.

MR. WICKERSHAM: I suggest that we act tentatively on it,
subject to further study, because that is hardly a question we
can solve offhands |

MR. CLARK: This is the only time I think 1t would be im-
portant: If we strike it out the defiolenoy judgment calls for
a jury trial —- :

MR. SUNDERLAND: This would not settle the question, rule
or no rule. | o

MR. MITOHELL: It would not be a jury trial as a matter of
right because here is a rule of court which says you oan get a
deficienoy without a triale

MR. DOBIE: That is my opinion. - When the courts have

taken cognizance of aa«equitahle'thing you can go ahead and do
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“abrings an aotion on an insurance policy; the ocourt will go on

the necessity for Rule 103 there will be no objeotion to re-

compléte justice between the parties.
MR, CLARK: That is my conolusion, but my question is,
will some judge be upset about our having stricken it out?
MR, DONWORTH: Because of the union of law and equity,
I would like to have 1t striocken out o;zly tentatively because
the distinction between law and equity 1s muoch more observed

than we have given consideration to here. Say, a plaintiff

after the fire and give him a money judgment without & jury
trial on the priaeipie just announo ed bepause, although the two
remedies are combined,I think there are issues in whioch they
would be tried by jurye

MR. WIGKERSKAK; It may safeguard the rule by some pro-
vigion -~ I am not sure, but it seems to me it has got to be
more carefully studied.

MR. DONWORTH: My thought would be to strike it out after

the first sentence in deference to the thought suggested by Mr

Dodge, as entirely unnecessary, leaving out all this about the
trueteéa, and so forthe.

MR. DOBIE: I think that is oovered by our rules.

MR. DONWORTH: All righte.

MRo MITGHELL: Any aotion taken is tentative anyway, and

1f anybody oomes baok at the next meeting with any views as to

congidering it.
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| anything more or adjourn noW.

Swf LS4 d

Now, we have reacﬁpbur ordinary adjournment time unless
you want to go én until six ofclooke
MR. OLARK: I might say on the next one, unless somebody
can do better, I do not know -~
MR. MITCHELL: The next what?
MR. CLARK: The next rule.

MRe MITCHELL: The question is whether we will take up

MR. CLARK: I just wanted to gee whether 103 is going
to provoke any disoussions I think we better not get into
104 vecause that will provoke disocussion.

MRs MITOHELL: There is a good deal that will be said
and it will take ten or fifieen minutes.

MR. WICKERSHAM: I move that we adjourn. We will get
through with the rest of these before five o'clook tomorrow.

MR. GﬁﬁRK: I should think so, but we can tell better at
ten o'cloock tonight. The most important left are from 104
on for about five g@@tions,'ahd if we get pass that we will
then have clear salling.

MR. DONWORTH: I will agk to be excused. I want to repeat
the remarks of Mr. Loftin, omitting the "shooking”. I have
not been shooked by anything here. I think it has been a
very satisfactory meeting in every ways The exchange of
views and the courtesy at all timeg has impressed me wonder-

fully. 1t has been a wery pleasing meeting to me and I hope




1756
we shell have a reasonable number more such meetings before
we finishe
MR, WICKERSHAM: I move we adjourn now until 8:00 o'clook,
MR. TOLMAN: I seoond that motione.
(The question was put and the motion prevéiled
without dissent.)
ﬁhereupen, at 5:30 o'clock p.m., the meeting

adjourned until 8:00 o'clock pem., this evening.)

Furs,
fols.
8:00
Pollle
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RULE 10%. . COSTS.

Mr. Mitcholl, We are down now to Rule 103, costs. I am
wondering whether we need to say anything about that, or jﬁst
let 1t »ide on the statute.

Mre. Sunderland. Is this within our jurisdiction?

Mr. Mitchell. Practice and procedure? I should think
1t was in the twi-light Zone .

Mre ﬁickeraham. It sheds a ray of light if some of the
litigants =

Mr. Sunderland. If we use costs for éoeial purposes,
so to speak, to penalize iawyars or parties for not doing what
they should, that would seem to be érocedure; but to put it in
as a matter outéide of the running of the mechanismj seems as
though 1t is not procedure.

Mre Mitchell. I think it is a serious question. We
certainly do not want to change the amounts, or the conditions
under which they should be imposed. So why not drop 1t?

Mr. Dodge. The difficulty is that the Federal rule
|makes different provisions for costs in law and in equity.

If we are consolldating the two, have we not got to say some=-
thing about 1t7? |

Mre Mitchell. "I imaging;we have.

Mre« Dodgee I think Dobie{on Federal Procedure indicates
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that ‘the rule hg§ a great deal to do with ites He says:

e St

\fg"Costs in suits in equity in the Federal court rest very
largely, subject to the provisions of the equity ruleigin the
sound discretion of the court."

That we have.left, and havse realiy brought the fixed
requirements of the atatﬁte as to law cases into harmony with
the equity.

Mr. Dobie. I belisve that 1s about as much as you can

provide. I do not think we ought to go beyond this.

Mr«Clarke MNr. Payne wrote in, or somebody -~ I have
forgotten now who it was -- and wanted a lot done, and
suggested his articles We read ﬁis artiocle, and we did not
get much beyond this. |

Mres Sunderland. Longsdorf, the author of the Federal
Cyclopedia, wrote to me, as I suppose he did to the rest of
you, about costs. He thought that ought to be stralghtened
oute¢ I do not see how we can do it.

Mr. Wickersham. How can we straighten it out? The
statute covers it.

Mr. Sunderlands I think that is a legislative matter. .

Mre Clarks It is twilight, anyway.

Mr« Mitchells It may not be as to equitable causes, if
the equity rules covered 1t before.

Mre Glark, No; the equity rules did not.

Mrs Mitchells I thought Mre. Dodge said they did.

Mres Clark. I know, but ==




Mrs Cherry., He was quoting from Doble on Federal
“Procedure,
Mrs Clark, I think I shall have to look up Siﬂ&kinsa
(Laughtors)
Mr« Wickersham. What does the author have to say ébcut
that? | |
ﬁ%; Dobles I do not think there are very elaborate
’:prcvisions in fhere. I think they are largely in the dis~
eretion of the court. I think this rule 1is aswisé?one as you

can adopt.

Mrs Dodges There are certain provisions in the esquity

rules for payment of costs under certain circumstances.

Mpe Wickersham. After all, praoticaily all this rule
says 1s that if you are entitled to costs;-you geotb them. Is
not that about all?

Mr. Clarke. About the only thing is something about
taxing costs. For instance, under Rule L0 on nominal parties,
which 183 one we left out, if the plaintiff shall require him t
appear; he shall be entitled to the costs of all proceedings
against him. I do not think there is any diraeﬁ provisions

Mr. Mitchelle There is a provision, for instanece,
which says that 1f you are vacating a decree on motion, the
motion shall not be granted except the defendant shall pay
all the costs of the plaintiff up tébbhat time, or such

part as may be deemed reasonable. There is a whole list of




?;theﬁ there =~ full complisnce with deeree before discharge of

attachment; costs of plaintiff to be paild before the court

will set aside a decree; pro confesso; terms as to costsg
further statement of pleading required; stenographer's fees
to be taxed as costs; question of competency of deposition
to be deaib with by court; provisions as to costs on con=-
tinuances; refereﬁoe to master; exceptions to master's
report,

Those are not statubtory. These rules take the place of
the equity rules. If we say nothing, we.leave only the
statutes relating to common law cases; wilth an absence of
anything on cases of equitable cognizance.

Mres Dodges Apparently, we have givén the court disere-
tion to disallow costs in an action at law where I supposed
the costs were‘fixed by statute.

ﬁ;s Sunderland. 7You refer to the last clause?

Mre Dodge, Yes.

Mr. Sunderlsnd. I do not belleve that was intended to
mean just that. You did not intend to confer discretion on
the court, did you? (Addressing Mps Clark.)

Mr. Doble. I have somse casés here where they did tax
them on the plaiﬁtiff:

"When he 1s defeated on the main issues, but wins on
some trivial issue; when he is pgullty ef_éome miéconﬁuct or
laches; when his claim appears to be excessive or of

guestionable equity; or when he greatly enhances the costs,




| oretion of the court except wherse specifically covered by

| by 1ntroduéing {rrelevant evidence, or by similar conduct.”

not to be any power on the part of the court as to not order=

1likely the court ought to have discretion about loading those

o

i
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Mr.“bodge, Costs in equity have always been in the dis-

rules, I think.,

Mre Sunderland., The last clause looks like conferring
a discretionary power upoﬁ the courte

Mr. Dodge. In actions at law.

My o Sunderland; (To Mre Clark:) Is that what you meant?

Mrs Clarks. Do you not think that is a good idea?

Mr. Sunderland. I thought what iﬁ meant was, unless
the coﬁrt, whén authorized to do so, shall, in its diseretion,
order othe rwlse.

Mre Dodgs.' You see, this 1s inconsistent with the last
statute quoted on the previous page. |

Mre Mitchell. Costs in actions at law, unless you get
into masters and examiners and on discovery and one thing and

another, are small and -fixed, and ought to be. There ought

ing ordinary costs. They do not amount to anything -- $20 for
the docket fee, the marshal's fees, and witness feese They
sre all fixed by law and handled as & matter of routine. In
law_actions, masters in discovery cases are pald substantial

fe%fs. They have the power to rule on e vidence. I think

OXle

Mre Dodgees Why not provide that costs, except where




= expenses incurred in securing the elimination of the irregular.

N avs Ta
Qi?éc?;{}

£1 xed b"y statute, shall be in the discration of the court:

“Mra Hitehell; That is fine. In that way you hit the
whole thing. Is not that 1t?

Mre Clarks, Torbe sure; that is it.

mr; %ﬂtchellu i-&o not see hcw you could say anyﬁhiﬂg
 .in two pages that would ccver it any better than th&tq |
Mro Clarkgr I de_net,'either. _’
Mr s w1cker$héﬁ‘ AﬁajorTplﬁah:jusf‘hands;me ﬁhe_case of
%: Barber Asphalt Company v. Standard 01l éd@paﬂ#{Z?SU;Sg,

576 . _. | : . _ L

| Mr. Tolman. For the third time. |
mf;Wickersham. That has.the mbat’cbﬁfortébié:suggéétion 
fAs the rule places the duty of conéensing and narrating |
the evidence primarily on t‘he appellant s Cand most o:t‘ i’:he
proceedings sinse ‘the appeal have been attributable to the
fallure to discharge that duty, the appellant should be
required, as one of the terms of the remisaien, to. pay into
the Gourt of Appeals five thousand dollars for the benefit of f

the appellee by way cf reimbursing it for ccunseli‘ees aﬁd

and objectionable atatement of thﬁ evidence° and aiso to pay,‘,
as one af sueh terms, the costs in this Gourb and thosa in |
the Court of Appeals up te the time our. mandate raaches that
rcourtﬁ . | |

That wculd leok as ﬁhough, in aquity cases at 1east,  ,i3

 fthe amount cf the costs was in ths discretion of the court.j '
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Mrs Clark, Here 16 S8imkins, if we may cite that in this

raéaresences (Page 236)

"T# has become the practical usage of the Federal courts
to conform %o State‘laws a8 to costs, when therse is no
express provision by Congress, or when no general rule of
court exists on the subject. = But Congressional enactments
prevail; and so State laws allowing extra fees to expert
witnesses do not governs, The lower courts may fix costs by
rule.”

Mres Wickersham. Are any common-law cases cited?

Mr. Clarks Williams v. Sawyer Brothers, 51 Federal (24),
100k, 81 A.L.R. 1527.

"In addition to the foregoing, certain Federal statutes
should be consulted on costs and attorney fees,”

(Laughters)

Mpre Doble., There are quite a number of those. I have
those in here.

Hr; Clark, What is the case of Williams v. Sawyer
Brothe rs?

Mrs Dobles I do not remember. I do not think I cited
more  than about 18,000 cases, and there are two or three of
them I have forgotten. (Laughters) I am afraild that 1s one
of them. i |

Mres Clark. How about "the lower courts may fix costs

by rule™?




TMr‘ Dobies I think they could do that clearly if there
“ié n§ F;deral statute or anything in the equity rules against
| it. I think the point brought up is whether you can go

beyond this, or do we have to watch;all the way through here,

and remember that this stuff applies both to equity and to
laws Is it not true in law cases -=- you gentlemen know that
better than I do --= generally, all over the country, that
usually the costs abide the result?

Mre Mitchell., Yes.

Mrs Dobies . I mean, there is not nearly the flexibility
in law that there 1s in squity. |
Mre Mitcéhells There are certain terms that can be

imposed

hbempomed in the granting by the court of a discretionary

motion. That 1s not fixed by statute. He can refuse, for

instance, to allow the plaintiff a nonsuit dufing the course
of the trial without prejudice unless he will pay the
defendant $50 or $100, or something like that.
MpasDodge e A very frequent illustration 1is whﬂré one of
the parﬁies wants a continuance, and has to pay the costs of -
" the other fellows |
Mrs Mitchell. He has to pay all his witness fees up
to date,
Mf‘ Cherrys ?hat sort of thing, I suppose, would not
be attempted to be covered; would it =« the terms of an

order?
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_ Mr. Mitchell. That ought to be caveredaby a provision
thab motionsof that kind showld be granted on terms and
conditions in the discretion of the court.

Mrs Dobie. I suppose this provision about his recovering
less than $500 éés put in there to keep him from trying to
"fudge" on the jurisdictional amount.

Mr. Olney. I should think if the jurisdiction of the
court depended upon a certain amount -~ a jurisdicticnal
amount =< 1if he recovered anything less than that, the
plaintiff ought to pay his own costs,

Mre Dobie. Well, they had this statute, You saw that
6ver there; did you not, Judge?

Mrs Cherry, Is it not another‘thing for the distriet
courts to do? How about aéding Mr« Dodge's suggestion as a
proviso? He says the statute already covers it,

M.es Dodges We have put in some requirements élready
for the payment of costs in certain cases, |

Mrs+ Cherry. Yes; bub, subjJect to that, leave it to thekg
district courts. I think there will be districts in which
they will want to approximete sthe local practice in the State
courts.

Mr. Dodge. "Except where provided by statute or these
rules?"

Mre Cherry. Yess

Mrs Mitchells "Federal statute."”
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Mr. élneg{" Mr. Dobie says that that section of the

i
I
! =
!
|

i;ééderal*eode, fixing $500, was adopted at a time when that
was the measure of Jurisdiction.

Mr« Dobies That was the Jjurisdictional amount, not
$3,000, at that “times ;

Mres Olneys The rule is quite common that where the
Jurisdiction depends upoﬁ the amount, if the plaintirff fails
to recover in that amount or more he bears his own costs.

For example, you can bring sult in the Superior Court in
California for any sum over $§QO§ That used to be the law.
It is not now, but that used to.be the rule, where otherwise
you brought it in the justice'!s courte Now, 1f you brought
a sult for $300 or more, and you recovered only $250, the
plaintiff bore the costs of the suit. The court was not
ousted of juriadiction, but the plaintiff bore the costs of
the sult. | |

Mro Clarks What 1s the matter with Mr. Mitchell's

suggestion?

Mre+ Mitchell, What was 1t? (Laughter.)

Iy

Mre Dodgafiad a suggestion.

Mre Clark. T guess it was Mra‘npdge:

"Except wher s required by Federal statutes, costs shall
be in the discretion of the eourtc“ |

Mre. Dodge. "Or = these rules.”

Mre Clarke. Yesy
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"™ I should say "fixed or regulated", because in some cases they

findings of fact upon conclusions of law in all cases? You

2041

Mr. Mitchell. Instead of "fixed by Federal statute",

regulate the right wlthout fixing the amount.

What 18 your pleasure about that? Do you not think
that coveras 1t®

Mre Clark. I second Mre Dodge's motion.

Mr.Dobie. It is all right with me.

Mre Mitchell. The proposal is to provide that except
as fixed or regulated by act of Congress or these rules,
the costs shall be in the discretion of the courte.

(No dissent was expressed.)

RULE 104 FINDINGS BY THE COURT.
Mre ﬁitehéll. We pass on bo Rule 10l
Mr. Olney. May I ask the Reporter why he changed the

rule of Federal procedure, the equity rule, which requlred

require them only in cases involving a constitubtional
question, or the constitutionality of a State or Federal
statute. ' ‘

Mrs Clarke Yes. Of course the equity rules specified

particularly the sults to be heard before three judges; and I

thought 1%t clear that the court was fairly likely to insist
upon findings on questions of constitutionality and those

sufficlently important where findings should be had.
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'cf difference between squlty and law cases? I felt doubtful;
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It would seem to me unfortunate to require findings in
all cases. Suppose this is just a sult to recover a liquidated

sum, Ho finding is really necessary in a case of that kind,

Therefore it seemed to me a little difficult to require findings

in all cases -- a 1little waste of time, and really a hardship
on the Judge to do 1it.

Was it desirable, then, to differentiate, to make a line

and, as you have seen, I have trieé to avoid making distinc-
tions turn on that. I think that 1s one way of perpetuating a
distinction. If you have another form of division that ias
Just as good, T should prefer to use it; and I wondered if, in
general, giving the court some lee-room, with é right in the
parties to bring up the point, was not a better way to do it.

Mre Oineyq You are changing the present equity ruls,
which 18 not limited by any means to suits before three
judgess

Mrs Clarke. That 13 true.. We have power to do that; have
we not?

Mre« Olney. I may say here that theoretically, of
course, there is nothing much better than the.judge making
careful findihga of fact covering the case; so that the case
as he sees it on the facts 1s right theres Then he, in the
first place, applies the law to those facts, and then the

appellate court can do likewise 1f hils conclusions in regard

to the law are incorrects
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That was and sti1ll is the system in California. It
. does not work nearly as well as the theory of the thing would
seem to requirs, and 1t really results inrthis in practice:
| The court makes up its mind how 1t is:going to decide the
| case, ennounces that to the counsel, and then tells the
prevailing counsel to draw the findings, and those findings
| avre drawn so as to sustain that Judgment, and largely drawn
| regardless of reference to anything elses

It has resulted also in this: Here i1s the more un-
fortunate side of it, It ﬁas resulted in a good many reversals
because of a fallure to find on some fact that the court
desmed was important, was an ultimate fact. Here is a judg-
ment, we will say, for the plaintiff, and thej would find some
particular fact that was essential for his recovery which had
been overlooked, elther by the Judge or by the counsel on the
other side in drafting the findings. Back the case goes for
retriale

Although I an aecustomeé to the other thing -- to the
requirement of spec;fic findings, and if it could be done in
the theory of the law 1£ would be a splendid thing -~ I am |

‘not at all certaln but that this change 1s, after all, in the

H

|
H
i
i

%1ong run, in the interest of the administration of Justice.
Mr. Mitchell., It is a great relief to an ap pellate

court to have a finding made.
}

|
|

Mrs Olneye. It is a gfeat help to an appellate court,




and soﬁééimes a distinct embarrassment. |

ipéan go back to my own experience on ;hé bench. I
remember one case that came up where the court made some
findinga.and then held that every allqgatian of the complaint
was true. It just was not true. Somé of the allegations

were opposed to the evidence, and there was not any evidence

at all to sustain other allegations, and you just had to

(“wiggle around to get around this finding. It was jJjust con-

trary to the real fact of the case.

Sometimes the findings, if they are not drawn with
intellectual honesty == that l1s what 1t comes down to, and
frequently they are not =~- can be quite‘embarréssing when
an appellate courtd ﬁéaswhere Justice lies in the case, and
wants to correct 1it.

Mrs Mitchell, We have had that procedure up in
Minnesota, and the court quite often makes findings of its
own without asking lawyers for them; but whe# 1t asks for

them, and you submit them, I think in a large number of

“cases you find the court modifying them, checking them over

quite carefully. If they do not accord with his own views,
the court will interfere. He will not blindly accept a set
of findings that are handed %o him. They are not rubber
stamps up that waye

Mrs Wickersham. I think the prinecipal trouble with

findings arises out of the right to except for refusals to
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1t 18 a good thing.
- sxceptiona,

-, ass1gn error on them witheut exceptione We abolish exceptions_

»'did we nobt?

& finding in order to attack it on appeal under that system,

“counsel wonld be astute to prepars findmngs that would bother
‘a judge very mnch, and finally he would get 1mpatient and .
—refuse a lot of them, and then they would go up to the

| appellate court and reVQrse the judgment on refuaal of the

icgurt,tc_find'sqme fact Whigh‘the geurt,deemed«materialc,

‘ letters from Fsdeval judges on this question. Sdﬁé 6f'thém;.‘

I suppess, would object to being 1eaée& with the Job of

rpower hare to insist on a jury trial 1n a law case if bhey

?ind@ We got away frd& that in Wew York recently, and I think
Mr. Mitehells We do not make any provision here for

Mr. Wickersham. I was just wondering whethsr we Wculd

Mre Mitchelle You do_not hsvévto file-an‘exception to

The court just makes its findings, and §ou take‘an»appeaig,'
and assign as error finding{go'gﬁd 80, on'ﬁﬁa gr@#nd th&t:it
has no substantial evidén@e to:support‘iti | | |

My Wickarsham._ There was a greét abuéé ﬁhéﬁﬁeoun3§1wft:
had a right to requeét findings, and to except to the refuaal ;

to find as requestsd.z Then, 1n a eertain class 0f caSea, S

ﬁfa-ﬁitehéllw«- i aﬁisﬁrpriSQGVﬁhét-wé have‘not anj,'

making finéings' but ﬁhey have been givan a discretionary
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wan§ to. ThgyAqén say, "I do not want %o be bother ed with
fiﬂﬁings. I am going SQ call in & jury"; and in equity cases
they are already subject to a rule that they ha ve to make
fiﬁéings in every case.

Mr. Dodges This would relleve them of that.

Mrs Mitchells I think 1t would.

Mrs Dodge. This leaves it up to the distriect judge.

Mre Mitchell. Except in certain specified constitution-~
al céses; and the.Supreme Court, I know, is very much inclined
to insist on 1t. They do not want to review cases on general
findingss and, as you know, they have sent case af ter case
back for specific findings. The appellate courts all want
them. It will relieve them of a large load.

Rather than go back on the equity rule, rather than take
a backward step there, I believe that we ought not to make any
distinetion between the nature of the action, whether it ls
equitable or legal. The system of trial by the court without
a jury ought to be the same in both. I am in favor of taking
the equity rule and applying it to law cases tried by the
court., If the court shrinks from the job of making the
findings, he may call in a jury under his discretionary
powers.

M.e Sunderland. Would 1t do to provide that the general
findings should be sufficient unless notice of appeal were

filed, in which case speclal findings should be made?

Mr. Mitchell, I do not think it would be practicable whey
B i i i
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the court;ﬁakes its declsion, and paséesven to other work,
and then in the course of three or four waeks the lawyers
serveé notice of appeal, and then the judge has.to take up the
thing again.

My« Sunderland. It would mean the lawyers would have to
make up the»findings, |

Mre Mitchells And the case would not be fresh in his
mind.

Mrs Sunderland, It would relieve them of making find-
ings in probably 80 per cent of the cases,

Mr, Clark. I was a little worried about that feature.

tered a summary

I supposed that even where the court

Judgment it would have to make a finding if we put In that
requirement.

M r. Sunderland. It 13 made solely for appeal. If we
could limit 1t to cases where there 1s an appeal, there are
comparatively few cases appealed.

Mrs Lemann. Even from the lawyer's standpoint I should
think it would be easler to make findings -~ assuming they
had them ~- to draft them when you have the thing right Eeforé
you, than to wait three or four weeks or maybe longer for the
statute, and then go and dig out those reasons that you had in
your mind right at the time.

I see that this rule, 70~1/2, was only promulgated in

1930, That 1s nearly five years ago, long after the equity
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ifules Hnd been established. That indicates that the Supreme

“Court has quite recently considered the matter, and it is

hardly conceivable to me that they would take it back this
soon.. J

Myes Mitchells Noj; they will not allow you to go back in
equlity, and they‘will say that the system ought to be the
same in both types of causes now,

Mre. Lemann. I think you have answered its Where
there is no jury, as a matter of fact, I think the lawyers
wlll draft them as they have 15 the past; and even in the
gsummary judgment cases I should think the task there would be
gsomewhat simpler than it would in the ordinary ones.

Mre Wickersham,. I was just wondefing, in the cass of

summary judgment, what the need is of special finding. The

finding is really that the plaintiff has not shown cause of

actlion, or, on the affidavits submitted; it 1is apparent that
there 18 not any real 1ssue. So I do not see what the find-
ing would do there; You are not finding faocts} you are
simply finding a conclusion,

Mr+ Lemann. You would find the facts to be as ths
plaintir? elaiméd them to be, I suppose, or the defendant.

Mre Sunderland. The point would be mentioned in the
motion expressly, as to the ground, as to in what respect
there was faillure.

MreWickersham. That 1s a statement of the reasons
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Efoﬁ:a conclusion rather than a statement of facts,

4 Mr. Sunderland. And there is no record. Thers would
simply be the pleadings.

Mr« Cherry. Is 1%t not your theory that you do not have

an issue of fact, and you do not have a trial? Why should you

_haVerfindiags in summary judgment?

Mps Sunderland. Sup?ase»the defenddnt got a summary

';judgment-againét thé plaintiffﬂbeaause thefplaintiff has not

‘ any O&SSb The findings would be that ‘only certain faets

exiated; and they would name all the facts except the ona that

'3-7was missing, and because of that missing one. the judgmsnt

~ f.wou1d go for the defendant¢

Mr.« Dobis; It is really 8 finding of 1aw, easentially.

Mre Smderlanég - They would find that that —mi;ssing one |

was not prove§.~

Mr* Dobie. Is 1% noﬁ rea1ly a finéing of law in a suit,?

/ for example, that the saienter was nat there? Is it not a :

rfinding of 1aw that one fact was absenb which is nacessary to

constitute a cause of action?
M?,,Olney,; Ybu mean that the fact does not exist?
Mr;'Dobieai- Yes. il " ‘ IO U,
 rfer¢ Olney. ?hat is hardly 8 finéing of lan/

hI:Mr. Wickersham.i Suppose the defendant aomes in ané

I3 says "I have;j general release executed, and here 18 a eopy

‘of 1t.: Whatever tha cause of action might have been, 1% has
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beenf§aieased." That 1is a finding of fact on the releases

Mr+ Sunderland. The really typical case would be where
there 18 no defenses

Mr. Wickersham. Or that the plaintiff's facts do not

conatitute a cause of achlione

Mrs Sunderland. Or the plaintiff gets a judgment

| agalnst the defendant bedause the defendant has no defense at

nalle That would be the ordinsry cases

Mres Wickersham. Yes,

Mr. Sunderland. What would the Finding be there? He
does not show anything.

Mre Wickershawm, A good many cases have eoﬁe up on
motion of the defendant, really, practicallyj on demurrer.

Mr, Sunderland. Yes3 but I think 80 per cent of them
will be caseskwhere the plaintiff gets a summary jJjudgment
against the defendaﬁt because the defendant has no defense
at alle

Mrs Lemann, What do you mean by that == has pleaded no
defense?

Mr, Sunderland. Has no factse.

Mr. Lemamn. He has set up something in his answer, has

he not? -= because otherwise there would be a default.

Mr. Wickershem. Hig answer 1s inadequate to show a
defense. |

Mre Cherry. There it 1s equivalent to a motion that
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~and the court finds that the pléintiff has not any case or -

| when netice of appeal 1s filed. Wa do have a pﬁacticerbf'«

rfinding aome time after the juﬁgment, and there 15 quitP an E

i
o
o ik

Bt

1t is a shamg i3 1t not? This broadens the base, buit the
result is the samej 1s 1t not?

Mr. Glark. But the judgment 1s going to be entered on
the face of the plaintiff's compleint; and would you not have
%o go ahead there and make a finding?

Mr. Sunderland. A,finding that 1t does not constitute a.
cause of action? | |

MI'. Clark. ges;

Mr. Wickersham. It would be a great répeﬁition;_wguld‘

it not?  You have the complaint, and you have the aﬁswer,

that the defendant has not any defense, and thaﬁ is,ﬁhﬂtg

CMr. Glark; In my own State, findings are made dnly

extensive system. The appallan% presents a draft finding, and -

the other fellow pr&sents a eounter finding, and the ccurt

may wmake his oans it can be done; but what I was trying %o

do wasrtclget something similar, only move 1t up,.ané move it

up throqgh tha prer§s_of_th$ parti65>gradtigallyﬂéerVing noti

on the ,,’Judge befo're' 'hef rena,‘efed his decision. That 18 what

this motien weuld mean. e | e
MrarWiekerhsam. | I wculd not eomplicate the aummary

judgmen% preeedure with a requirement ta make finéinga;

ﬂri'Clarklt~ Than you have to accept 1t ir you make

ce -
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:'this rule generals have you not?

It 18 not tried at all. In summary Jjudgments you have to take

|
|

Mres Dodges Wo: it 18 not an action triable by a jury.

every fact in the plaintiff's affidavits, so fa as contradicte¢é
by the defendant, as truej you have to take every allegation
made by the éarandant as true; and, as Mr.Wickersham says,
,why repeat all those facts again in a finding? It is Just
} an obvious record for the appellate court. This, however,
'does not apply to that at all,

Mre Cherry. May I ask theiﬁeporter a question? In the
Wseventh line is the statement that ==

% "In all other cases a general finding shall be suffie
Ieient."

Then what 18 the effect of the next sentence? =--

"A party may file his motion requesting such special

findings at any time prior to the entry of the judgment, and

unless he shall do so, he shall not be entitled to assign
error for the fallure to make such special findings."
1 Reading a little further:
"Such special findings may be made by the court either as
a part of a memerandum of decision or opinion, or as a
separate document” -« |

And so forth., In other words, 1f the party requests

special findings, they must be made,
Mr. Clark. Noj the test is back in line )i, where the
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 court fihds that the adequate presentation of the case for

- purposes of review so requires; and the motion is simply a

warning to the cowrt that the parties insist on it, and they
can asslgn error if, having had that warning, the court is
not correct when he holds that it is not necessary for
appeal.

Mr. Cherry, I just thought that with the sentence that
follows that, i1t might not be ¢lear that that was the meaning,
becsuse 1t says they "may be made"” "either" "or", which might
have the meaning that they must be made one way or the other
if made, or.something like thats I wanted to make merely
a verbal suggestion, I thought there was a possibility of
interpretation in the way I have suggested.

Mres Wickersham. Yes; especilally in view of the state-
ment in the preceding secﬁion that we

"A party may file his motion requesting such special
findings at any time prior to the entry of the judgment, and
unless he shall do so, he shall not be entitled to assign
error for the failure to make such special findings.”

MpeClark. I think that can be improved. I think I
would change that in this way:

"3Shall not be entitled to assign error in the court's
finding that no special finding is necesaary for the
adequate presentation of the case for purposes of review."

Mr. Mitchell. Of course that is all unnecessary if you
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ffa?e going tq'adopt ny suggestione. I would suggest that we

-88Y3

"In all actions tried without a jury, the court shall
find the facts specially, and stateiaeparataly his conclusions
of law thereon, 1513 findings and conclusions shall be entered
in the record, and; if an appeal is taken, shall be 1n§1uded
by the clerk in ths record which 1s certified to the appellate
court."

I would say:

"Tn all actions tried without a jury excepting summary
judgment proceedings”.

MresDodges Those are not tried.

Mre. Mitchell., If they are not, all right.

Mre Sunderlands They never ares. They go right out.

Mres Cherrye If you put in a separate sentence ==

"Ho findings shall be necessary where summary judgment
is entered" ==

You beg the questions You would not be saying it is or
it 1s ﬁth

Mre Mitchell, Summary judgments are a new thing, and
they might say, "This 1s a sort ofqa trial."

Mr. Lemann. We have spent 15 minutes talking about 1%,
and know less than many of the people around here. I move
that the Reporter be requested to redraft the rule as
suggested by the Chairman.

Mro. Tolman. To bring up the matter, I move that we
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accept the recommendation of the Chairman.

Mre Lemann., I second the motion. |

Mrs Doble. Do T understand that you want to require
special findings in every one of these cases?

Mrs Mitchelil, Every case tried by the court without a
jury, excepting summary judgment proceedings.

Mr. Dodges Should we put in the words which are in
the equity rule, ﬁincluding»thésevrequi?ed to be heard
before three judges?”

Mr. Mitchelly There is no harm in putting them in. I
doubt if 1t is necessary, but I should not object to it.

Mps Dodges If we leave out that phrase, they may think
we want to change that.

Mre Clarke. The three-judge cases are governed by a
later rule, and would be subject to these ruless

Mr. Olney. The reason, I think, for putting it in, is
that it 1s in that class of dases more particularly than in
others that the Supreme Court wanted specific findings of
fact down the 1line on all those questionse

Mre Mitchells I have no objeetlon to adding those wcrﬁs{

Mrs Olney. They are later covered by the other rule, |
Mr, Clark says. _

Mre Wickersham. How have you got that:

"In all actions tried without a jury excepting summary

judgment proceedings”? - |
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M?g Mitehell. (readings)
‘5The gourt shall find the facts specially and state
separately 1ts 3onclusiéns of law therson,”
The rest of 1t is Just as equity Rule 70-1/2 is =
"And ita findings and congiusions shall be entered of
record." - | :

Mr. Dodges Is that a subétitute'for,all;of this rule

3_ down Ho6 the refersnce to Rules 106 and 1079

Mre Mitchell. I ﬁhink we ga farther, down to the words

~"gpecisl findings", because we have abolished goneral find-

| ings; have we not? 'So we,would strike out down tc‘thaiwérdﬁ K

"special findings", and then commence & new qentence°::
"Special findings shall have the same force as special a3
verdicts or answers to special 1nterrogatories by a jury.

Mrs Dodges ”hewe you are making & trsmendous change in

the scope of the law on Questions ef’appeal in aquity cases, |

which alwaysitaok.ﬁp questions éf4facﬁg

- Mrs Mitchell;r,Perhags we dugh%’not'to go 80 fQSt'on o

  -that§ ALl T had in mind was thatgeneral findings are not
' ?;'necessarily mentﬁoned hsre; What I propose is in 1ieu °f
| ‘€' ;Ru1s 10l down to the words "apecial finﬁingﬂ | NOW: let us_-“
:take up the effeet of . the special findings as a sePﬂrate

7» 'peroaition. :*

| ,,M Dodgeg You have a double question there,f'Dd we

‘want to narrow tha scopa af the present appeal in equity, ori
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‘ijuryawaivad actlon at law, because we cannot harmonize the

o

% for the distinetions

e T Yot avi
SO

do we want to enlargs the scope of the present appeal in a

two without doing one or the other?

Mr. Lemann. We do not have necessarily to harmonize the
two there, do we? -- because, just as we are required to draw
a distinction between acﬁions fundamentally at law and actions
in equity for thé purpose éf requiring these compulsory jury
provisions, we might be justified, I think, in preserving
that distinction on appeal, becauss that 1s an inherent dis-
tinction that we cannot goet away from.

Mre Clark. You can got away from its It is gotten
away from in several States. Of course you do not absolutely
need to:gst away from it. They have not done it in New York;
but, as i indicated before, 1t seems to me one reason which
helps the court to talk about inherent fundamental disting~
tions, 1s that they try to preserve a differense in the scope
of reviews I think that difference a good deal of the time
is & difference in wgrds, largely. I do not believe it goes
to substance éxcept when the court feels like making it go %o
substaﬁée.

My Lemann, I think that is so. I do not see any
necessity for a distinction. We have none in my practlce,
you know. All the facts go up on appeal in cases of law and
equity, tried by a jury or tried by a judge. I did not mean

to say that there was, in the nature of things, a necesslty
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“ sonstitutional questions where there is a claim of taking

TN

Mr. Mitchell.e I am wondering about cases involving

without due process. It 1s a rate case, for instance, and
the Supreme Court has to go back to the ultimate facts to
make up its mind ébcut confiscation, These’cases will come up
mainly from State courts now under that new statute, and the
court is going to be hampered more than it was before by the
general rule that it camnot disturb-the findings of a State
court,

Mre Dodge. How do they deal with them in the Code
States?

Mre Mitchell. There 1s no difference at all in the ones
with which I am famillar.

Mra. Glark,. It varies somewhat. In at least quite a few
States there 1is no dlfferencse. _

Mr. Dodgee The facts go up in law as well as in equity?

Mre Glark. It 1s the other way asround. In qﬁlte a few'
States, including my own, the facts go up in equlty the same
a8 at law.

Mrs Sunderland. In mine there are findings at law,
but no findings in equity. The whoie testimony goes up in
equity; but at law they make findingse.

Mre Lemanns That preserves tha‘digtinction, although
they are supposed to have a uniform system.

Mre. Clarke You do not have to preserve the diatinction,§
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'*_}of the States do nat take that view. Galifornia is unusuaf; f1

g:but they do.

'fdisagree with you. ;; ;j[

7Ty My
iiess

Mro Lemann. I meant, they justify it,

Mrs Clark., How do you mean "jJustify"?

Mrs Lemann, I mean, there is no inconsistency.

Mre Olney. In Californie, a finding by a judge -- it
does not make any difference wheﬁher it is a 1ﬁw case'orvah

equity case == in a case that is tried without a jury h&s '

,exaotly the same effect as the finding of the jury would haveu.

Mr;_Dodgeg - That means that it,is eonclugiva 1f.there%a
any evidence to support 1t |

Mr#'olneyo It is conclusive if there 1s substantial

o _evidence there sufficient to support it.

ﬁra Sunderland,’ In,your,State, in,oﬁher wo?ds, th3ra:i§,/
no review of the facts in any kind of a eaSe,‘eithérjlaw or
equity?

Mre Olneys Either law or equity, 1 you meén by ﬁhﬁﬁ |

that the’courﬁveaanot‘disturb=the finding;- It cannot, The

upper court eannat say "The finding is not justified" providedi

there 15 evidence the 3 that is sufficient in the minﬂ af a

.reasonahle man to sustain that ftnding.

Mr. Sunderland. _ That is a very unuaual conéition.f ﬁééﬁ"

in that respeet.v

» Erafelarka No, it is not so unnsual, I think.I
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M. Sunderland. I have checked those cases.

Mrs Clark. So have L.

Mr. Olney. I think the thing works fairly well.

Mrs Clark. I think 1% works very well.

Mrs Dodge. .lt eerzainly is contrary to thelpravailing
view in this counbry; is it not?

Mr, Lemenn. Mr.s Sunderland says "yes", Mr.Dodge says
o,

Mr. Olney. Thoy both say it works well.

Mr« Sunderland. In most States 18 there a review in
equity?

Mr. Clark. I think in most States there is, but that is
bécauae you have a different attitude on the union of law aéﬁ
equity. I do not think that 1s a fair way to settle it.

Mres Sunderlands I am talking about the existing
practices I think the existing practice generally is that
there ia a review on the facts in equity.

Mrs Clarks I think it is a very poor way, and I think
the ma jority of the more progressive States have it.the other
waye

Mrs Dodges How about the cases suggested by the
Chairman -- rate cases? Where no preliminary injunction is
asked for, are you going to let one jJuige finally decide the
facts?

Mre Clarks. Almost all of those are practically conclu-
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E~§iohs from the facts anyhow.

| value, etc,

| comes up to the Supreme Court, it is an equlty case; an

| injunction case; and so, under the equitable system, they

the question of the weight of évidence. They do not say that

LS S Y

Mre Dodge, There are fundamental findings of fact as to |
Mre Clark, If value 18 not a conclusion, I do not know

where you get a éonclusiona

Mrs Mitchell, As matters stand, in a rate case which

have the power to re-examine the facts. They go right into

| the findings of the master or the trial court have some

substantial evidence to support them, They make a radical
investigation of the facts. In different‘typss of cases I can
see where it 1s quite an upheaval to change that.

Mr. Olney. This is just a question on the spur of the

| moment; but how would it do to make the findings of fact
| conclusive =~ that 1s the general expression -- except in thos/

| cases where, as 1t 1s put here, a constitutional question is

involved, or the constitutionality of a State or Federal
statute or State enactment?
Mre« Clarke I think that would work all right.

Mrs Dodges. I think that 1s a very good tentative sugges—

| tion.

Mr. Olney. It 1s thrown out for considerations I Just

thought of it this minute.
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- waived cases, that the finding is the same as that of the

TRV
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Mre. Clark. The Federal statutes now provide, in jury-

jurys Let us see what that statute says.

Mre. Olneye. That is so generally in this country.

Mr. Dodge. Are there many States in this country where
there 18 now an appeal on questions of fact in a jury-walved
case, Mr. Sunderland?

Mr Sunderland. I do not think there are very many. We
have it in my State by express court rule,

Mr» Lemann, In Louisiana you can appeal to the supreme
court from a jury finding; but that is a novelty in this
coﬁntrye

Mr. Sunderland. But in England there has been a steady
progress within the past thirty years toward a review on the
facts in law cases where 5uries are not employed; and they have
got it to the point now where there is a full and complete
review on the facts, and the courts even say that there 18 no
presumption in favor of the trial judge's finding. They have
gone as far as that.

Mrs Dodges Is that in Midhigan?

Mrs Sunderland. Noj in England; and several of the
English dominions take the same view., There are Australian
cases to the same effecte.

Mrs Dodges  There is no presumption in favor of the

finding of the judge who saw the Witnesses?

Mre Sunderland. Noj that the appellate court must take




[ FRY O]
é;i‘?iﬁ% LI

S

o

decision should be, subject only to this -- that in judging
the weight of testimony in respect to matters where the

presence of the judge would be of materilal importance, they

that is %o say, on the credibility of the witness; but in

.s, balaneing testimony where credibility is not involved they

will nct even allow a presumpbtion in favor of the Hrial
judge's finding,

I simply mention that as indicating a very strong
tendancy which has been developing there agasinst this thing

that we are suggesting pubtting in.

discourage the trial judge from making a special effort to
8ift out the cése thoroughly. He says, "What 1s the use?
Those fellows up in the court of appesals arse golng to upset
it 8l1l1l"; and he makes a perfunetbry finding.

Mre Olney. He is nggu%;tter than & master in the

appellate court. That is about the position he occuples.

ought to attach to the decision of the trial jJjudge, but the
burden ought ©to be on him who attacks 1t,

Mr. Lemann. - A presumption ought to attach; but,
query: Should 1t be fiﬁal? Well, almost final,rI suppasé,

as final as a jury, which means that 1f 1t is arbitrary, and

?he recordand declde, on their own view of 1t, what the final

PR SR

will teke bthe dscision of the judge as having special weight -

Mrs Wickersham. Is it a good tendeney? That tends to

Mprs Wickersham. No3 I think a presumption of finality

L
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,éh@re i8 nothing at all to support 1%, you can set it aside,
|_JOtherwise, 1t is binding.
’ Mr. Dodge. It imposes a great burden on the appellate
courts to have these blg records ef evidence go up and have
them pass on quaestions of fact.

Mres Wickersham.. But»the Supreme Court of the United
States does go right into the body of the record. They do

ageribe a preferential welght to the finding of the trial

court,

Mre Olney. Going back again to the experience that you
have had, 1f you adopt any rule which does not limit the
review of the rinding to the question of the sufficiency of
the ovidence, so that it 1s permitted to an appellant to bring
up an argument before the appellate court that really the
welght of evidence 1is against the finding, you are simply

going to flood the appellate courts with appeals.

Mr. Sunderland. That is the rule now on the equity

aides
Mr+ Olney. It may be on the equity side, but you are

going to have a large number of law cases,

st s

Mre Mitchells Why do we need to say anything about the

L T—
i N

effect of equity findings? The only object of saying any-

thing about them is to affect the extent of review by an

T —

appellate court; and we are going into a fileld there where

we probably have not any business. If we just provide for

? findings, I assume the appellate courts will say, "Well, this
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bellieve we can.

o
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is a case of equitable cognizance, and we may reexamine the
facts™; and 1if it is a law case they will say, "This ig a law
cass, and we are bound by the rule that we can only éxamine th
sufficlency of the facts to support the findings." I think
we ought to say nothing about the effect of special findings.

Mrs Olneys. If you do that you are going to tend to
preserve the distinction between law and esquity, when the
real distinetion should be between cases tried by a jury and
cases tried by a judge. |

Mre. Mitchell. I appreciate that; but it is a distinc-
tion that 1s raised in the appellate courts with respect to
their powers of review; and under a statute which gives us the
right to prescribe practice in the district courts, hew can
we state that a circult court of appeals can go this far and
no farther in reviewing one of these proceedings? I do not

Mrs D odges We are going to leave a very wide field of
litigation. There is goilng to be great uncertainty about it

until, five years from now, the Supreme Court gets a case and

settles 1%, because we are amalgamating law and equity, and

yet we are leaving ungoverned by any rule a situation where law

and equity are entirely distinct now in the Federal courts, I
think we ought to say something about it, if we have any
authority to do it -~ that 1s, the Supreme Court ought to in

this rule -« because case after.éasa will now come up, and the

)




fappellate court will not know whether it is bound to pass on
| questions of fact or not untll somebody gets‘ane of those

| cages up vy certiorari to Washington. It will not be

| very well on that, I think -- jury walver. We have gone as far
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settled until that is done., Is not thgt 805 Mre Clark?
Mr. Clark, Yes; I feel that very strongly indeed. Hers
18 one of the two places to make the union of law and equity

effective, The other place 1s in thé Jury, and we have done

a8 we can, because there the Constitution comes inj; but we
have a pretty simple and effective system. The other place 1s
to do away with the differences on appeal; and, as I say, it
seems to me In the States that have it, of which New York is a
notable one, so far as the typical code State is eoncerned,'
that has done more to keep law and equity separate th#n almost
even the jury 1tself. |
Mr. Mitchell. Is this a matter about which we caﬁ ask the
instructions of the Supreme Court? They have invited us
now informally to submit %o tham.the problems on which we are
stumped. Why cen we not adopt this motion of Major Tolman's
gnd Mr. Lemannis, and substitute what they have stated in liew
of the rule, down to the words "spesiél findings"? Then, on
the question of the effect of the épecial findings, have>the
Reporter prepare a note stating that under the present system
there 18 a general review in equity cases and a limited review

in law cases, and the proﬁégm with which we are confronted is,

first, whether we have any authority to say what the appellate
- !
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i courts may dos  That is point 1. Second, if we have, shall

~

- we preserve the distinction between equitable causes and law

causes as to the extent bf review, and get his reasons against

that or for 1t; or shall we unify them snd give only a limited

-equal review in both cases? We do not draw any rule there

on the effect of sﬁecial fihdings. We just raise the point of

i the three alternatives, and we ask for the instruction of the

Court, and they will solve it for us,.
Mr. Lemann. May I ask this questions
There is a statute, T suppose, that gives the oircult
courta of éppeal the right to fix their rules, The Supreme
Court, of course, has jurisdiction to fix its own rules, I
suppose, on appeals going to it; and in so far as this govers
appeals going to it wé'might eke out from that some authority
on this point. That made me wonder to what extent, 1f any,
the Supreme Court has any pbwer over the appellate rules
generally, even where the appeals do not go to it, but go to
the circult cowrts of appeal first.
, , cases '
Mre Mitchell, In equityéit has general power to establi
rules. |
Mpe Lemamn. T meant at law. In equity, clearly, it
has « |
Mr. Mitchell. We are not affecting the law situation.
Mre. Lemann. You will bé by this. You see, here you are

up against that proposition. The point has been made that

h .
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- you cannot pregefibs the effsct of TLindings in an action at

" law, jury-waived.

Mr. Mitchelle We would not be changing 1t.

Mps Lomann. Not if you adopt tﬂis perticular rule; bub
if you adopted the method that would assimilate the law
gituation to the equity situation, you woulde

Mr. Mitchella No; we would be assimilating the equlty

" to the law,

Mrs Lemanan. That 18 what thls propaéal would bes The
other way would be theoretically opens

Mre Mitchell, That would be enlarging'the copmon=1aw
reviews Do you not think that is a way of getting it? How
can we declde thet question?

Mrs Dodge. I think 1t would be very advisable, in your
suggested memorandum to the cours, to inelude Judge. Olney's
very interesting suggestlon that we adopt this rule here, but
make an exception of any case invelving a coﬁstihutional
question. That may be a possible way out af it.

Mr. Olney. Farticularly where it 1s merely a
sonstitutional question.

Mr. Mitchell. 1In cases where the constitutional
question depends on the factss |

Mre Olney. Yeso

Mr. Lemann; Why should that necéssarily go? Put it

up to them.




39

- will not give up its right to review the facts., 1In fact,

constitutional point may turn upon the faet, they always have

e Vare
U0

Mre Dodge, Rate cases are cases where a court, I know,

they have expressly sald in a rate case, "In this kind of a
case, unlike others, we shall not glve the usual weight to a
master'a repors, but will go right into the facts ourselves.”
They have differentiated between rate cases and others,

Mre Lemanﬁ, 0f course in every fact question where the

2 right to exsmine the facts; have they not?

Mre Dodge. No.

Mre Mitchallg I imagline they will tell us to leave the
effect of the findings alons, and let that be settled other-
wise; 1t 1s not within our province. However, why is not that
a good way to dispose of 167

Mrs Dodges I think theClourt would welcome a limitation
of appeal on facts in the ordinary equity case; do not you?

Mr. Giarkg Sﬁppese I prepare a memorandum primarily
for the committee. I should be glad, of course, to go further)
although I must say that my views on the matter are pretty
strong. Unless I had some obligation to be impartial, I
should not want to be very impartial. (Laughters)

Mre« Dodges  You want to limit the review?

Mres Clarks. I do, very decidedly.

Nra Lémann. You particularly want to make it the same?

Mre Clark. I want to make 1t the same.
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Mr. Lemann. That is your paramount desire?

Mr e Clarke Yess and I do not believe there is much
chance ef making it the same if you de not 1limit the
review, Also, independently, it is & good thing to limit
the review as much as you can. I do not bellieve you will tie
the Court very much when it wants to review a case.,

Mr. Lemenn, The door 1s always open to say, "We have
got to look at the facts to see if the judge was arbitrary.”
If you carry that out, you have to look at them anyway, all the
time.

Mrs Clark. That 1s one way to open the door. The other
way 1s %o éay, "Phis 18 not a fact; 1t is a conclusion"; but
it does hold them back somewhat. I do not believe you are
going to throw the facts open 1in all cases anyway. Under
our system, with the jury trial sticking uwp, I do not believe
you are going to get a complete review like the English system,
anyhow.

Mys Lemann . Of course you may find a considerable
number of lawyers who fesl that in cerbtain districts you are
up agalnst one men's finding on the facts. Of course hereto-|
fore you could have a Jury; you had twelve men on the facts,
and if you had an equilty case you had the judgment of three
mors men on the facts., This pins you down to one man's
Judgment on the facts unless you can show that he was

arbitrary,
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| not a proceeding in error.

Mr s Glaf§¢ One thing more on the English practice:
The English practice, of course, is not primarily a review
anyhow. The English practice ia that the appellate court
is supposed %o look at the whole case and enter the judgment
that should be entered.

Mre. Sunderland. In other words, it is a re-hsaring, and

Mre Clarke Yess

Mre Wickersham. What 1s the rule on an appeal to the
House of Lords? -- because that 1s the analogy to the Supreme
Court here. We have a much broader rule in New York, say,
for example, of a review of facts in the Appellate Division,
than there is in the Court of Appeals. The Appellate Division
can take addltional facts, appoint a referee to take evidence,
and it does not infrequently take additional evidence to&hat
furnished in the resord, and finally make a decree. The
Court of “ppeals cannot do that.

Mr. Sunderland. I think the House of Lords review is
exactly the same as that of the court of appeals. They
review the facts.

Mre« Lemann. In England, which I have always had an
idea was a model for everybthing that was fine and good and
prograssive; a presumption of correctness does not even
attach to the trial judge's finding. |

Mre Sunderlande Their rule provides that an appeal




“ghall be a rehearings

Mre Wickersham. The new English rule?

Mo Sunderlaﬁd. It has been a rule for many years,

Mres Wickersham. Does that cove% appeals to the House of
Lords?

Mr.Sunder;.andg, - Yes; I think so.

Mre Mitchelle Is that only in equity cases?

Mre Clark, Nc;xthat 1s general.

Mr. Lemann.r When I first came to the bar we had a Judge
in the First District of Loulsiana that I think it would have
been terrible to have find all your facts. As I sald to Nr.
Dodge, I have often been told by Jjudges, "You let me find the
faets, and I will let you find the law."

| Mr. Mitchells That 18 1like the Irishman wﬁc was asked
by the judge 1f he had a lawyer =-- that old story.

Mrs, Lemamn. What is that?

Mr. Mitchell. ?he Irishmen said, "No, your Honor; I am
saving my money for'wifnesses;" (Laughters)

Mpas Dobilee Mrs Sunderland, I wondered if, in the
English system, there is any difference between the review by
the House of Lords and by the Court of Appeals, due to the
fact that the Court ‘of Appeals of course 1s a part of the
Supreme Court of Judicature, and there, of course, you are not
really appealing to another court; you are just going to

another branch of the same courts
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Mr. Wickersham, That is the theory of the Appellate
Division in New York.

Mrs Clark., T feel quite confident that the Houss of
Lords takes the same view. ‘

Mrs Dodgea. The appeal you refer to there is just like
our appeal 1nladmira1§y, which is8 retrial by the court of
appeals.

(At ;his point Mr. Wickersham related an incildent coming
within his observation in England, where, in the court of
appeals, the question apgarsntiy turned on the translation of
8 French words the court below took a certain view of 1t whioch
was quobted by counsel, and the officlal presiding sent for a
reference book or dictionary, and the case was declded on
the definition there given.)

Mre Mitchelle. The court of appeals there has éower to
take additional evidences

Mrs Wickersham. Yes ~- well, that i1s the case with our
Appellate Division, |

Mrs Sunderland. dJudge Olney seems to be entirely
satisfied with the rule in California that makes the £indings
of fact in an equity case conclusive on the supreme court; bub
I have talked t#ﬁalifornia lawyers who were very bitter about
that. 'i‘hewis_aid they were &bsolutely‘ nelpless in the hands of
a hostile trial Judge; he céuld/make findings that would beat

them every time, and there was no redress.
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Mf. Lemann. With a Jjury, you always had a chance to
g&% éf them; but now, because you are'going to waive a jury,
the situation is different. Of course that was optional with
yous You did not have to walve a jupy, did you? If you did
not want %o waivé it you could get twelve men to pass on yourE
facts, If you had a tyrant for a judge, you could ssy, "I
will take my chance with a jury". On the other hand, if you
had an equiby aéae, you sald, "I will take my chance with the
appellate court.” You were handicapped -~ you always are,
of eourse ~- with the trisl Judge against you.

Now, il we are going to have the same rule, and that
rule is to apply when you walve a jury, you still could be
protected by not walving the jury in law cases; but in equity
cases you have no option of a jury, and you are going to be
foreed Ho take the findings of the trial judge, which I think
may be a pretty serious matter,

Mpe Sunderland. I am inclined to think there will be a
tremendous 1ot'of opposition to ity

Mrs Olney. If you have a hostile or dishonest jJudge,
he can sew you up on the findings so that 1t is almost

inescapable.

Mre Mitchell. How can he do it with spscial findings
any worse than if there is a general Iinding? Is not that
worse?

Mre Olneys That 1s worse. It is more difficult to




L5

Tq}finding. I refer to cases where there are special findings.

'S 78 Y.
X705

‘overturn a judgment which is based upon a verdict or a general

. general finding.

EY

Mre Mitchell. Then the special=finding requirement does

.not give the judge any more power to’ sew up a man than a

Hre Olney. It would in equlty cases.

- Mrs Mitchell. 'Under the equity rule he 1is ~bliged to
make them anyway ncw.r |

Mrs Olney. We are really speaking of the effect of hils
making them. If this rule hefa, for example, st111 permits
an examination into the facts by the appellate court to see
whether or not the cause has been declided in accordance with
the welght of evidence as contrasted with the sufficiency of
the evidencs, then of course the rule I have suggested here
will give the trial court much greater power in dgtermining
the causes |

Mprs Sunderland. And, as a matter of fact, the Federal
Judiciary now have a great éeal more power than the State
judiciary. They have plenty of power as 1t 1s.

Mr. Olney. They do not in that respect. The trcuble»ia,

gentlemen, it comes down largely to a practical question as

to how you are going to come out in a large number of cases,
and what would best facilitate the adminis ratlon of jJustice
in the large. I have suffered at the hands of judges when I

have been just outraged all the way through at what they did
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‘u"x, done, where injustice is finally mmumfundmdy will be completely

' do in the way of findings., Nevertheleas, when you take the

i~éffaetive adminis tration of justice, I think 1t can better be

outweighed by reducing the number of appeals and the clogging .

accomplished by forgetting the extreme cases of Judges who
will deliberately make findings for the purpose of sewing up
one side or the other, ignoring that, and giving the trial

Judge that responsibility; and the cases of injustice that are
‘ perpetrated,

of justice.

When I was on the Supreme Court bench of California, I
should guess that in close to 50 per cent of the cases the
real, fundamental cause of complaint was a question of fact;
and in a very surprisingly large proportion of the cases, al—
though the rule was thoroughly well established that a finding
could be reviewed’only on the question of sufficiency, the
real argument right down the line was the welght of the evi-
dence. If they can consider that‘weight, you are going to
have all kinds of appealssy |

Mres underland. Ofgcoubse the suggestion here is only to
sontinue what we already have -~ not to introduce a more
libersl rule, ?ut to hold what we haves

Mrs« Olney. Bﬁt walt a minute. The minute yoﬁ do thet,
you stlll preseéve this old distinction between law and equity;
end why that distiﬂe%ion should be preserved, I cannot see.

There is just as much reason for making final or otherwise |
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- facts as there is 4in an squity case,
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;the conclusions of a judge who decides a law case on the

His function 18 the sams

in both cases. He decides the factss There is no ground
whateverAfer the distinection.

Mre Mitohell. Doos not this added dlscussion satisfy
you further with the'auggéstion'that we refer the matter of

the effect of the findings on appeal to the court for

"instructions?

I will therefore submit for a vote the motion which has
been made, which has nothing to do with the effect of the
findingss: It merely substitutes the general requirement for
findings and conclusions in all cases for thaﬁ part of Rule
10}y down to "special findings" in the fifth line from the
bottom.

Are you ?eady to vote on that question -« the requlirement
for making special findings, without regard to the effect of
them, now? We are not touching that.

Mre. Olney. Are you going on to consider the question
of effect?

Mrs Mitchell, When we dispose of the first question.

Mr« Dobile. I should like %o ask the Chairman a quesw
tion there, and be guided by his opinidén. Do you think there
will probably be any more cases in which we will do that? I
rather hate to go to theClourt with just one case. Do you

think#hey are friendly to that procedure, and will be glad to
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make suggestions to you?

Mr. Mitchell, Oh, yesl! This is a knotty problem. They
have lots of things in their heads about it. I do not think
any decision we make 1s going to cut ény figure one way or the
other, really. I think they will have notions of their own

about it. It is a difficult question. It is appropriate

"l that we should ask for instructions on it.

Mval>0b190. Under those circumstances I am very willing
to support your motlon.

Mr. Mitchells This motion éoes not have to do with that,
yet. I had not reached the effect of the findingss It is a
motion, in effect, to require the trial judge to make special
findings in cases tried without a jury, except in summary
Judgment proceedings.

Mrs Olney. I second the motion.

Mpe Dodgee As in equity Rule 70-¥4., It substitutes
that fcr-all‘ths first part here; does it not?

Mre Mitchell, It is, in substance, equity Rule 70-1/2,
but 1t 1s not worded just in that way. We read 1t out pretty
carefully at the time, We can go back and locate that and -
read the motion again if you want it.r

(The question being put, the motion was unanimeus;y
carried.)

Mrs Mitchells The next question is whether we will

prepare this memorandum with these alternate views and all the
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gifficulties involved, and ask instructions from the Court as
to ﬁﬁaa&m& we shall mme any provision as to the effect of the
findings on appeal, and what provision we shall make.
Mre. Lemenn. I should like to see, as a part of that
ﬁmavumuaasw a statement of the practice in the Code States,
perhaps naming them, also. I think the Court ought to have
1%, |
Mr. Mitchells Yess we ought to give them a full
amwoamﬁnsﬁ of the law and the practice everywhere.
Mrs Dodgee This wuo4»mwos here making 1t reversible
error to fail to make the partiocular finding of fact that 1s
requested goes oub?
Mr. Mitchelle That im all stricken out. We are not
‘mwwospsm stqaam‘ao go and make requests and take exceptions
to the failure to find. That 1s all out.
Now we have the second proposition, What is your pleasure
about asking the instructions of the Court along those lines?

Mpe Tolman. I move that we doe

My« Lemann. I second the motione.

Mrs Mitchell. Is there any further discussion?

(The question being putb, the motion was unanimously
carried.)

Mre«Clarks T want to raise a couple of questions along
that line. I put in a final line about trying to give some

forece to the findings of a mastere Perhaps 1if we are going
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| to tackle thls, we can leave out the master now.

Mr. Olnsey. I think he ought to be left out. I wanted
to make sure about that. I do not think the findinga of a
master; unless tﬁey are approved by Hhe court, ought to be
conclusive on the court.

Mre Clarke Sti1ll, you ses, thlis is limited:

"And, Whén judgment 1is entered upon his report, with
like effect."”

Mrs Olnevy. Oh, well, that is all right.

Mr. Clark. Do we want that in or not?

Mrs Olney. Yeay if the Court adopts them, they are;its
findings thens

‘Mre. Mitchelle I would leave out the words "with like
effect", and say: | |
| ") master reporting on the facts under Rule 96 shall make
special findings in like manner" .

T would leave out "general or" because we have stricken
out general findings == |

"Mre Clark. Yes; "general or" should go oute

Mre Mitcheli. “Genéral or" ahould go out, and the
words "with like effect".

My+Clark. Should not the words "with lite effect" stay
ia, éftar the court has accepted his report?

Mre olﬁey. Can you not put it in this way, and thi s

will cover the case = that -«
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"The apecial findings of a master, to the extent to which

they are adopted by the court or approved by the court, shall |

é bs deemed the findings of the court”?

Mrs Clark. A1l »ights that would do i%.

ﬁr. Olneys That is really what they aré¢

Mr. Dodges One obther quéstidn ha?e:, Have we done
aﬁay anywhere with the technicalities surrounding the righ%'
bf appsal in a jury@waived case? |

MreClark. I think sos I hsve covered one single

f7aystem of appeal in all, and I do no% know whether further
}  protesﬁations'are necesséry or not, I want to ask;ﬁhat‘qusSw,

"gition.  I have provided an‘affirmative system. I hope we do :

not need to napative anything. else, but parhaps ws can test
that a little more as we go along.

Now, two things more:  The fitét is fhisi Ybu ought te

'.fput oppcsite uy statute here, 28 UaoaCe 875, also 28 U SsCQ : f
| 773; That 1s quoteé oppcsife an aarlier rule. I am 8 1ittle

puzzlsd as to#hether they mean. the same ﬁhing, I suppose ﬁhey f

ought to be construed tegether¢ j
VMrs‘Mitchellgu Where is it? Tl

- Mr, Glarkg VI‘ﬁave fbfgétten,>bﬁ§vi know we dié ﬁa§é:iﬁ }?
éarlier« g 7‘ S _ j: . e B
| t:mr;_ﬂammqné;;‘iﬁ,is.ﬁnderﬁﬁﬁle‘86¢

~Mre Clarks Note this: = Is there any difference? I am|

‘not quite SQre::i,[‘
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- "Sgction 773« Issues of fact in civil cases in any dis-
fiéiiet‘éﬁﬁrﬁ may be tried and determined by the court, without
| the intervention of a Jury, whenever the parties, or their
attorneys of record, file with the clérk a8 stipulation in
writing waiving a jury. The finding of the court upon the

facts, whioh may be elther general or special, shall have the

H“,_same effect as the verdict of a jury."

Now, let me see: Was not that amended? That was
amended.

Mr . Dobie. It was amended by putting in a provision
for stipulation in open court. Did not you do thaﬁ, General?

Mrs Mitchelle Yes; for the convenience of the lawyersa
we allowed them ¢to waive a jury orally. If 1t 1s entered
in the récard somewhere, that is enough.

Mr.Clarks That was amended May 29, 1930; but this is what
I want you to note:

"The finding of the court upon the facts, which may be

either general or speciasl, shall have the same effect as the
verdict of a jury."
| ~ That was in the old rule, and it was in it when 1t was
| amended in 19%30. By the way, you will see that provides for
elther a general or & special finding.

Now let us look at the last phrase here in section
875

nAnd'when the finding 1s special the review may extend
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% to the determination of the sufficiency of the facts found to

f support the judgment.”

Do those mean the same thing?
Mr.Sunderland. They certainly could be interpreted to meen
the same thing.

Mr.Clark. I suppése they should be interpreted to mean

| the same thing.

Mre« Mitchells I should think so, because when you are
reviewing the verdict of a jury, the only question is whether
theré are sufficlent facts found to uphold the verdict.

Hr; Clark. The argument could be made, as to section
875, that 1t went farther ﬁhan a review,

Mps Sunderland, "Sufficiency" certainly does not mean
"weight"e |

Mre Clark. Then I guess that is all right.

Mre Mitchell, I think they mean about the same thing.

Mrs Clarke The next Qlestion is, what my dutlies are as
to the memorandum. When will £his go to the Court? Will
it go after our next meeting, or what?

Mr; Mit&hell; These rules have to go to the Court for
consideration hefore we hand them out to the bar, as soon as
they are fit to be exhibited. We could, of course, ask their
instructions in:advanca of submlitting the rules to them; but
my notion 18 that it is just as well -~ we shall have to |

make some changes in the rules, probably, after they have
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' v_é_and he could direct &ttention to them specially, 80 that they

' ready to hand them the rules, and then they can gét,the drift

3‘findings, otc.?

:fvcommittee, and at the next meeﬁing'the-caﬁmittee'will pass on | |

'é_it?

e this very wmportant questian up with s multitude of . detail
feoncerning the rnles, I was wondering, this being an. impartan

matter, if we eould not get this out separately; '

',particularly 1mportanﬁ"? There will be perhaps five or six,_

_objection to 1tq,

‘think the Gourt wauld prefer te have five er six of them put

[
b, W
ey
e
FEV

el
gl

looked at them anyway; we may have to =« and would it not bs

Just as well to awailt submitting that memorandum until we are |
of all the relevant things here, like thls provision for
Hre Clark. Then I will prepare the_memoran&um for the

ﬁr§ Mitchells Yess

Mr. Dodges The d1ffioulty sbout that is that we put

 Mre Lemanns Weuld it not bs possible for the Chalrman,

in transmitting this, to say, "The following things are A

wculd not get 1est 1n the shuffleg
MP1~MitGh611ﬁ We can put up thié’particular question :

beforehand, 1f you want to. I do not think there is any
Mr Lemanngv Ybu hévevsomé more; I thihkgflﬁd ybﬁ net«"4 -

up to them at onee?

Mr. Mitoholl, If we have five or sixe
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;“Dé you not think so, Mr. Clark? Have there not bsen two or

| decided on the others. We did raise certain‘questidns, I
E,hope the mattef of a permanent committes will be submitted to

-E we will see the memorandum, and we will then have pretty wall

;‘rwe will put 1% up then, or wait and give them the whole rules ,

“along with it. Of oeurse I can informally tell the Chief

‘Justice what is troubling us about this thing, write-him‘&

'y been heard in open court.

:'Reporter make the letterav,r’

o

I
T
-

)
e

-
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Mr. Lemann., We have more than one, I am pretty sure.

three others saved for the Court? 7

Mrs Clark. I do not know whether we so specifically

them in some fashlon and at some time,
Mr. Mitchell. Suppose we let the question of when WG'

will put it up to the Gourt await our naxt meeting, and then

in mind the various things on which we haiVQ passed ghe buck"
Mra Lemann. - We can gee how many thsre are.~ e :

B Mrs Mi%chellg We can see how many thare are, and whather.

1etter about it ané téil him we are going to submit a msmaran—
dum of it, and they can be thinking about ita 

«Mroclarkq‘ T hope they Will not decide it until we have f
Mr.Mitehella Then perhaps we had better not say any~‘
thing until that time, |

Mr: Olney. I should be quite willing to have the4:1:'

Mre Glark. | Here is a case where my o rule for filing >
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a motibn with a brief statement of.reasons is inadequate-
(Laughter. )

Mr. Mitchell, Let us let the guestlion of submlssion

pest until our next meeting, as to when we will do 1t.
RULE 105. APPEAL

Mr. Mitchell.: Then we pass on to Rule 108.

Mr. Clark. FRule 105 1s either important or not, as you
look at it, depending on whether or not we try to clean up
things a little.

Rule 105 -- the original rule, not the alternative one -+
is where I have attempted to leave out certaln of the "moss",
1f I wmay use that word,Mr. Lemann.

My, Lemann. I approved it, I think -- the word; not
the rest of it.

Mr..clark. The alternative Rule 105 1s sinply declara-~
tory; and contains all the "moss".

Now, notice Rule 1053

Miyithin the time provided by law" -----

Which is generally ©0 daya; and in the casge of injunctlox
it 1s 30 days ===-

"a party aggrieved by an order or a judgment may perfect

an appeal btherefrom by filing with the clerk of the district

court a nobtlice of appeal which ghall contain his assignments

of errorg" -—weww=
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And, by the way, I think a sound argument could be made
foriéboli%imn of assignments of ervors; but I have not tackled
that . I should be glad to be directed to tackle ita This;
1 thought, perhaps got Into what the upper court wanted.

"And such bond approved by the court as is required by
law."

You will notlce there that there is no petition for
allowance of an appeal, which 18 one matter that has caused
a great deal of diffioulty, It has worked out that it is
practically a formalibty. OSome judges have declined to allow
an appeal, and have been mandamused to allow it. It seems
to be the view of the c¢ireult courta that the appeal should
be allowed, but you have to get a judge and have it formally
alloweds

Mre Wickersham. What is the use of that?

Mre Clark. I do not see a bit of use for it.

Mr «Wickersham. There is no use for it at all.

MresDoble. Y, u are talking sbout’ a petition for appeal?

Mr‘WickePshaﬁ. Why should we not just talke an appeal?

Mres Dodges There is no use for it at all, unless there
are some cases, civil proceedings, where, as in some ﬁanku
ruptey proceedings, you have to get the consent of the
courts Are there any such?

Mras Olney. Yes; in bankruptey proceedings.

Mre« Dodge. Qutside of bankruptey, I mean,
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;MreWiékérsham, There are some proceedings in the State §
pré;tice'where the granting of appeal 1s in the discretion of |
either the court ad quo or the court ad quemi but it is
usually where cases are not those in which there is an appeal

by right. The great mass of cases are appealable by right;

and where they are appealable by right 1t seems to me it is

~| @1l nonsense to have a petition for appeal and an allowance

by a judges It ought to be a notlce of appeals In those
cases which involve an opportunity to review which is dise
cretionary with the court, then‘of course you must have the
petition.,

Mys Dodgee I do not think there are any such civil
cases in the Federal courts; are there?

MrsWickersham. I do not recall any. There might be
in bankruptcye |

Mr e Dobie.‘ In bankruptoy proceedings proper there is the
so-called supervisory powers

MpsWickersham. But we are not dealing with thate

Mre Doble, No.

Mr. Wickersham. Nor with admiralty; but in the
ofdinary common law andequlty case ==

Mr. Lemenn. You can always go up, but I think it 18 a
question of how you go upe |

"Mre. Wickersham. Of course in the Supreme Court, the

questio: is whether or not there 1s a Federal qﬁestion of whicl
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L.$he Qourt will take cognizance.

\;ﬁé ciﬂr. Clark,. Now I go ons =-

e

Mrs Tolman. Dean Clark, did you intend to have all
intérleeut§ry motions appealable by ﬁhis?

Mr.Clark. Xoa |

Mr. Tolman. It is broad enough to do so.

Mre Clark. Why is it?

Mr. Tolman. The language is:

"aggrieved by an order or a judgment”.

Mr. Olneys. It should be "by a final order."

Mr. Mitchell. I was going to suggest that the phrase --

"a party aggrieved by an order or a judgment may perfect

an appeal® --

May, without our knowing it, enlarge the right of aﬁpeal;
end I think we ought to say -~

"within the %ime provided byilaw for taking an appeal."

Mre Olney; Yes.

Mre. Clark. All rights.

Mr;5M1tchell, In the first place, a party entitled by
law to appeal may perfect his appeal by filing.

Mre Clarke. I think Mr. Dodge wants to say something
theree This 1is the question of whefher I was providing for
appeals from interlocutory orders. I had not intended to do
it here.

Mr. Dodge. Oh, no; I would not suggest anything of that

sort«
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;;ff Hﬁ} Clark. Your suggestion is more limited, I Know.
;%%iﬂ. Mrs Dodges That discretionary power of the court, which

is so valuable with us, I am going to pu%'in a memorandum to
you later. |
Mre Wickersham. We cannot enlarge ﬁhs scope of the
right,of appeaia That is deéeﬁdeﬁyon»theﬁstatuta.
Mr¢ Mi£chsll; It 1is éleérly outside of our function,
'_Mrg_W1ckershams‘ Eésar | »
Mr. Clarkg If we put‘in Ha partyrsﬁtitled'bd appéal?;_ 
ﬁe do not need %to say anything aboub "final order”@'
Mrs Tolmansr No. |
Mra=01arko All right;_
Now T go on, “in the next sentenee. | |
"The clerk shall mail copies of ‘the notiee of appaal“ "_ﬁ;
Ivguess probably we go back torgerving,thoseg |
Mre Wickersham. I would dé'it by a notiqé,
Mrgimiteheilg Do yau-meanvnotice dﬁ the.1awy§r?_>,...f':‘

Mrngickgrsham; Yes; énd filed W1th bha»eaurt¢,;l

‘MrslGlaﬁkg ‘"Sueh party shall serve"? |
o Mf; Mitchelle It ought to be served on the opposing
lparty and immsdiataly filed, and ih 18 not perfected until 1%;
ris fi;edqy Tha+ is the proper practiceq

Mre Olark. ALl right. ofjcqur_ss, you have o have the

fs'court issue a citation, etc¢4'

"Shall serve capias of the notice of appeal and bond" ;a;f

Do you want a copy of the bond? |
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'“a,maka any objection he can go there and find it. I do not

ﬁg¢ Wickersham. Yes.

Mre Sunderland. A copy of the bond?

Mr. Clark. T dild not think it was very necessary, but
I thought I would raise the question here.

Mr. Lemanns The bond 18 on file in court; is it not?

Mre Doble. He knows there is a bond, and if he wants to

see any sense in making him file a copy of the bond.

Mr. Wickersham. You do not perfect the appeal until ﬁﬁe
notice hag been served and 1s on-file together with the bond,
where bond 1s required.

Mre Mitchell, The bond has to be approved by the courts

Mr. Lemann. That 18 really the only thing that gives an
concern to the court ﬁow -- that 18, fixing the bond. You
sti1ll have to go and do that. |

| Mr. Clark., I did not quiﬁe see how to get away from
having the bond approveé by the court.

Mre Lemann. In some oasés does he not fix it? I think
he does in a éupersedeasa

Mps Clarke That 1s it; he does in a supersedeas bond.

Mr. Lemann. He haé to fix it there.

Mr. Olney. That is not the appeal bonds - That 1s the
stay bond. | |

Mr. Wickersham. The bond has to be approved by the

court anyhow; does it not?

J
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© bond, the sufficiency of the surebty.

| needed to perfect an appeal without a supersedeas, thg clerk

%_ean do it.

Z,U;S‘Ga 869, near the top of tha page, "bond in error and on

éﬁappeals?

E'it, in a-supersedaas.

‘_ito be allowed. You ought not o have to have two bonﬁs;

‘ irsomebody erronaously geﬁs a verdict against him for %h,OOO,

| as the thing stands now he cannot appeal‘ |

My. Lemann. TIn some cases the clerk approves the formal .

Mrs Wickersham. IFf 1t 18 only for the nominal amount
Mrs Clark. Turn bagk to page 2 of thefeomments, 28

Mrs Dodges Are weutgiking‘about the supersedeas bond‘
here?

Mr¢VW1ck§rsham. :He;_that isisepérétetr

Mre Dodgeg" Haé he a 8§paraﬁe.ru1Q on'that?i

Mraclarkﬁ;iﬁagi'have not s | :

Mre Lemanns That.is why Irbrougﬁt 1% u§@14‘

Mre WickarShaﬁs’ In the first place, the court has to

fix the amount of the bond, and in the seeond place perfect

Mr‘ Mitcheiln' Thé:ofdinéfy éppeél bohd'that’is not

superaedeaa ought tc be in a fixed amoun%ag The suparsedaaa 1s

a different thing, but if you have both; a single bond ought

er Dadgaa Gan we do anything about. that greaﬁ hardship

of the supersedeas boné, Which sometimes deprives 8 poar fellow‘

cf any right of appeal? If 3 man is worth only %5,000, ané
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ﬁfe Wickershame. But i8 not that the case in the S8tate

- practice, too? He cannot get a stay unless he can securs

the payment of the judgment on appeal, He is going to be
wipad out and ruined, and he eannot!appaala

Mrs. Dodge. I do ﬁot know whether we can change it or
nots There was a casge of an outrageous Judgment by Judge
Anderson in our district court five or six years ago which
would have ruined five bank presidents and eminent men in
Boston, Judge George Anderson found a judgment of
$6,000,000 against them. It was upset by the court of
appeals; but the position of appedling from that Judgment
put those men in a terrible situation, and if Sherman

Wespte
Whitwell had not agreed with me that each one of them could

| assign all of his property to a trustee 1t would have ruined

high officials of the 0ld Colony Trust Company and other
benks in Boston. -

Mrs Wickersham. What suit was that?

Mre Dodges That was that oil refining case -= a
perfectly outrageous Judgment -- New England 011 Refining
Company. You will find it in the Federal Reporter.

Mrs Wickersham. There was the famous case where Judge
Lendis imposed a sentence of $29,000,000 on the Standard 01l
Company of Indiana.

Mrs Dodges That case called very dramatiéally to my

attention the fact that the court Qﬁght to have the same power
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f%o allow an appeal without requiring a super§edeas bond for

“?%ﬁe full amount.

Mre Wickersham. Of course the court ought to have and

has jurisdiction. I remember an appeal in a railroad
foreclosure Qase}where I got a supersedeas on a bond of $50,000,
and it involved several millions,

Mr DedgeQ I think you will find many Federesl cases
where the court has said, "Unforbtunately, we have ho di s~
cretion whatever in the matter.”

Mr. Wickersham. That is not general, I thinke I have
known several cases where Federal Judges allowed a supersedeas
on a reasonable bond, in view of all the circumstances,

Mr. Dodgew The sltuation in which we were placed in
that New England 01l Refining case made it quite ilmportant
for us to examine the law as it was at that time, and we
found that there was nothing, apparently, that could be done,
If that could be modified in some way by a rule so as to
give discretion %o the court; it would be a very valuable
resuls.

Mr. Wickersham. What 1s the statute as to supersedeas?

Mr. Dodgesq It says‘"for dameges and costs”,

Mrs GClark, In Rule 112, which 1s the rule governing
executions,; I did not try to change the law atb aile
Execution issues unless a stay has been‘granteds

Mra Wickersham, There 18 a difference, I think, between

the rules at common law and 1n equity cases,
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g aﬂwm&mamsm. T think there i3 a general Federal statute

g

' Gh” supersedeas.

Mre Clark. There is a lj2-day stay to give time to file
in the clerk's office a petition for a new trial. This
statute 1s the supersedeas bond == 28 U.5.0. 869.

Mrs Wickersham. @Wm case you spoke of, Mre Dodge,
was 8 aosaowawmﬁ case; was 1t not?

Mre Dodges It was in a receivership case. A petition
was filed by somebody asking the note-holders' conmittee,
which I represented, to mmwoﬁw on certain facts, and we prow
ceeded to file reports and gilve information about the facts;
and all of a sudden uﬁamn Anderson took the bit in his teeth
and converted 1t into an mow»oﬁ of fraud against the bond-
holders' ooiﬁw«wmw and entered a judgment for $6,000,000.

Mr. Wickersham. That was as in a common=1aw CAR86 ==
an action of tort.

Mr. Dodge. He treated that report in a receivership
procesding as an action for fraud, and naturally it was ﬁwmmw«
by the circult court of appseals.

Mr. Wickersham. Was that one of Anderson's cases?

Mr. Dodges. dJudge Anderson was the Jjudges

Mre Clark. Sectlon mqr 13 the section wlith regard to
supersedeasg. ‘

Mr. Mitchell. What does it say?

Mras Clarke (readings)
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"87h.  Supersedeas. In any case where a writ of

" ‘error may be a supersedeas, the defendant may obtain such

supersedeas by serving the writ of error, by lodging 8 copy
thereof for the adverse party in the clerk's office where the

record remsains, within 60 days, Sundays exclusive, after the

rendering of the judgment complained of, and giving the

security required by law on the issuing of the citation.
Mr, Wickersham. "Security required by law" -- what?
Mrs Clark. "Required by law."

Mre Dobie. That is in Section 869, and it does not

specify that 1t has to be for the amount of the judgment.

Mpre«Wickersham. That is what I wanted to know.
Mrs Doble. It says ~=
. "Shall % s % take good and sufficient security # * % and,
1if he (the appellant) fail to make hls plea good,shall answer
all damageé and costs." |

But iﬁ does not specify the amount. .

Mr« Wickersham, But it does not say the bond must be
in the amount of the judgment?

Mrs Dobie. ©Noj it says he must give a bond #ith "geo&
and sufficient security"s It i1s only for costs where it is
not & supersedeas, but where it is a supersedeas he must give
"good and sufficlent security" and the appellant "if he failﬂ
to make his plea good, shall answer all damages and costs."

I do not think it specifically says 1t has %o be for the
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amount of the judgment.

Mre. Wickersham. That was my impression, that there was g
discretion in the court to fix the amount of the bond.

Mre Doble. Was 1t your impression that there was some
Federal sﬁatute that specifically sald the bond had to be
in the amownt of the judgment?

Mrs Dodges As construed by the courss.

Mrs Wickersham. That is in common-law actions.

Mr o ﬁoége. I am not sure. I think, if it is of any
importaneé, that we éught to haﬁe a memorandum on it.

Mr« Wickersham. Yes; I think we ought to know that.,
Mrs Dodgee If there is anything we can do, we should
do 1it. |

Mr «Wicker shan. | I recall two or three cases where the
court fixed the bond.on gsupersedeas ét an amount much less
than the amount involved in the judgment.

Mre Clark. Here is a case where the amount of the bond
to be required by the Federal court on supersedeas is to be
determined by 1t in its sound discretion under the laws and
rules of the Supreme Court. Here 1s another, howevers This
is an old case in the Federal Cases:

"The practice of requiring a bond in double the amount
of the agreed costs will not be deparﬁed frém exceopt under
special circumstances rendering 1t unnecessary."

Mrs Dodge. Here is a statement that ==
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3uch indemnity, where the judgment or decree is for the
recovery of money not otherwise secured, must be for the
whole amount of the judgment or decres, including Just
damages for delay, and costs and interest on the appeals”

Mres Dobles That 18 the United States Supreme Cowrd
rules

Mr .« Wickéraham. To what effect 1s that?

Mre Dobis, It says specifically, this United States
Supreme Court rule:

"guch indemnity, where the judgment or decrees 1s for
the recovery of money not otherwlse secured, must be for the
whole amount of ﬁhe judgment or decres, including just
damages for delay, and costs an& interest on the appeal."

Mre Wickersham. That would fit. 1In the cazmes I
recall, the judgment was secured in a measure by a
mortgaze on the property.

Mre Dobie, I do not know that that has besn changeds
Have you a copy around anywhere of Martin's Supreme Court
Rules? TYes; it is in the Supreme Court rules.

‘ Mres Mitchells Eo‘you mean it regulates appeals to the
Supreme Court? When you say "Supreme Court rules", you mean
that relates to appeals to the Supreme Court?

Mre. Doble. Yes.

Mrs Clark. It is in the C« C.Ae rules, tooe Here 1s

the rule of the Fourth Circult, for example, which is just
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the same statement, as a matter of facts

"Rule 13, 1. Supersedeas bonds in the district courts
must be taken, with good and sufficient security, that the
appellant or petitioner shall prosecu?e his appeal to effect,
and anawer all daﬁages and costas, if he fall to make his -
plea good. Such indemnity, where the judgment or decree is
for the recaﬁery of money not otherwise secured, must be for
the whole amount of fhe judgment or decree, including Fust
damages for delay, and costs and interest on the_appeai."

Mr. Dobie. That 18 an exact reproduction of the Supremse
Court rule.

Mr.Clark., There is something more where 1t is real
property, etc. ﬁow, let us see.

Mrs Dodges I would suggest that we get a memorandumvon
that, and, if it is within our capacity, that we put this
matter in the discretion of the courts

Mr. Clarke. In the rules of the Third Circuit there is a
rule that looks to be just about the same. |

Mr«Dobie. I think quite generally the circult courts
of appeal have adopted the Supreme Court rule.

Mrs Clarke I am a little in doubt about what you ‘wan'b
on the memorandum, Have you not got before you almost all
we can tell you? Here ére the statutes.

Mr.vﬁitéhello The statutes do not’épecify the amount.

Mrs Doble. The statutes do not specify the amount.

It is the Supreme Court rules Do you think it is all
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right for us to suggest to the Supreme Court that they change
their rule$? We can take 1t up with them, I guess.,

Mrs Clark, How would you suggest that they change 1t?

Mr. Mitchell. Their rule relates only to appeals to
their own court.

Mrs Doble. Yes; and practically all the circult courts
of appeal ha&é the same rules

Mre Clarks If you are golng to suggest a new rule,
what would you suggest? |

Mr. Mitchell. Put 1t in the disoretion of the courts

Mrs Wickersham. Here 18 a Suprems Court rule also
which draws a distinetlon: |

"Suech indemnity, where the judgment or decree is for
the recovery of money not otherwise secured, must be for the
whole amount of the judgment or decres, including‘just
damages for delay, and costs and interest on the appeal: but
in all sults where the property in controversy necessarily
follows the event of the suit, a8 in real actions, replevin,
and fm suits on moftgagaa, or where the propsrty is in the

custody of the marshal under admiralty process; as in ¥iam

‘case of capture or seizure, or where the proceeds thereof, or

a bond for the value thereof, 1s in the custody or control

of the court, indemnity 1s only required in an amount suffie

cient to secure the sum recovered for the use and detention

of the property, and the costs of the sult, and Just damages
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for delay, and costs and interest on the appeale"

Mp. Dodges You see, 1t 18 entirely a district court
matter with us, because it 1s the bond ﬁhich you file to pre=-
vent the process of the district court in the way of execution
being 1ssued; so 1t 1s well within tﬁe scope of the rule-
making power if 1t is a‘rule propéaitiono

Mre. Wickeyshams This is the rule of the Supreme Court
that 1 was reading from.

My Mitdhelle‘ I think it 1s clearly wiﬁhin the power
of the court in making these rules,

Mre Clarks The rule in the Third Circult, which I have
just been looking at, is exactly the same as that, including
the provision as to mortgages, e tce Let me see if I can
find the rule in the First Circult. |

Mr» Lemann. I think you will find that practically all
the Cs Ce A+ rules are cgpied from the Supreme Court rules,
where apprepriatga

Mrs Wickershame. MraDsdge's case was simply a judgment

for a sum of money.

Mre Dodge, It was in a recelvershlp case in equity;
yese
Mre Clark. -The First Circuit has the same rules What
could jou suggest by way of change? This 1s not a double
indemnity bonds
Mre Dodges Put 1t in the discretion of the court -=

the amount of the bond to be fixed in the dlscretion of the
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| ‘court, so that if a man had only $1,000, and had a verdict of
| $5,000 against him, he could stay the loss of his $1,000 by

putting up a bond for $1,000.

Mre Mitchell, That makes it necessary for everybody to
run up to the judge before taking an appeal and find out what
the bond would be.

Mre Dodge, Only to supersede. They have ten days in
which to supersede the issue of execution and stay the Jjudg-

ment.

Mrs Lemann. I doubt whethar you can get up & workable
rule that will relieve the judge of fixing a supersedeas bond;
but, really, what Mrs Dodge wants to do is to substitute a
more liberal formula. He héé one bad case which leads him to

desire that, very properly; but I question whethsr, a8 & gener

al proposition, it is fair, when the plaintiff has gotten a
Judgment, td permit a defendant to stay 1t merely because the
defendant has not got that much money. That is really the
effect to which he proposes ﬁo go. I doubt whether that is
propers There may be hardship cases now and then. You
cannot avoid those altogether.

Mr. Wickersham. That is the rule in our State, For

instance, you have a money judgmente You can only stay

executlon by gilving a bond with sufficient sureties for the
payment of the entire amount of the judgment, with cosits,

interest and costs, in the event of affirmance.
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Mr. Lemann. I think that 1s the general rulse.

Mr. Wickersham. But where, as is the case here, you
have property involved, or there is a mortgage, or where there
is property which is subject to the judgment, the amount of
the bond can be fixed by the court in its discretion.

Mre. Dodge. Suppose you just took the rule as 1t 1s
here, and added the words "unless the court shall fix some
other amount”. It applies harshly only where the ﬁan has
not as much money or property as the amount of the verdict.
Then he cannot apped .

Mr. Mitchell. There 1s some hardship; but just think
what 1t means to allow psople to take appeals by giving a
meagre bond, at little expense!  You are just encoﬁraging
appeals fof purposes of delay.

Mr. Dodge. In our 8tate . courts no bond is required to
stay the execution. It seems very clear to me that a fellow
ought to be able to stay the seizing of all his property by
putting up all his property, even if the judgment is for a
somewhat larger amount.r

M,.s Ioble. How about a rule that would enact this rule,
but give power to the Judge, in hls dlscretion, to fix a
different amount 1if the peculiar circumstances of the case
seemed %o requiﬁe 1t?

Mr. Dodge; That is what I had in mind.

Mre Cherrye Mr. Dodgé, what facilities would the
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_L.trial court, the IFederal district court, have to determine
. AN
that he was pubtting up all his property?

Mne Dodgee The clerk?

Mr. Cherry., The clerk or the Judge, sither gnes

Mr. Dodge. Oh, you would have to satisfy the judge.
AYou would have to have a Qery strong case == elther a tre-
mendous verdict for an amount which obviously'é man probably

a“aould not put up, or else he would have to make a showing of

that.

Mr. Gherrﬁ. It seems to me 1t would be a very diffi-
cult thing for a judge to satisfy himself about that. If they

go and execute, he does not know how much they take. You are

agsuming that he will put up a bqnd for that amount. Will
he disclose that, or can he really be m‘adg to disclose that
effectively?

Mr. Dodge. If he wants to appeal to the discretion of
the court, he has to satlsfy the court. There would have been
no difficulty along that line in the case of which I speak.

Mr.'Wickershém. I do not remember what bond the Standard
011 Company of Indiana gave in the $29,000,000 case. They got
a stay. That was a criminal ocase. i

Mr. Olney. Is not the case you state unique?

Mr, Dodges I do not knows It was a very large jJudgment
against an individual.

Mr. Lemann. If the judge who gave that judgment had

the power you propose to give him, he might not have exercised
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;,Eit inufavor of the defendants.

Mr. Olney.‘ The reason why I am asking 1s that I never
heard of such a case before. I never heard ofan instance
where a men was under circumstances of hardship in giving a
bond. It 1s sometimes embarrassing and difficult and all that
sort of thing.

Mr.fbdge; I think perhaps I overestimate this, because
all my cases are imaginary except that very real case where
the difficulty was so tremendous. Here were men, one of whom
was perhaps worth half a millioﬁ dollars, president of the
Liberty Trust Company. He had this judgment of 6,000,000
agalnst him, and he was in a very difflcult plight: If it
had not been for a concesslon made by opposing counsel, there
would have been a seizure of all his property, and he would
have been ruined then and there; but 1t 1s such a rare case,
as Judgé Oiney says, that I am willing to withdraw the sugges-
tion, and trust that no such case will ever arilse again.

Mpre. Wickersham. It is an appalling case.

Mr, Clark., Of course it is now sovered by the Supreme
Court and C.C.A. rules.

Mr. Mitchell. We are not interested in the Supreme
Court rule, That only affects apéeals to the Supreme Court.

Mr. Dodgee. That is covered by the statute, ié it not,
unless that is changed? |

Mre. Mitchells  The Supreme Court rule might affect a
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directféppeal from the dlstrict court; yes. I did not think
about‘éhat.

‘Mr. Clark., The statute is just generalsy

Mr. Mitchell. You ought to provide, then, that the bond
is required by law.

Mr. Olney. How does that happen to get in the C. C. A.

:“z_ rules? Is that supersedeas on golng from there, or going

from the district court to the clroult court?

Mr. Clark, Noj; it says "in the district courts", the
district courts shall take such bonds as so and 80¢ That is
the provision i read Jous.

Mr. Wickersham. But 1s not that the provision in the
CeCeAs rules? |

Mr., Mitchell. It 1s In the C.C.A. rules, because after
the case reaches there they have power to set aside a stay
or grant one; 8o they hit the thing in advance by sayling,
"If you get your bond in the district court for so much, we
will let it stay."

Mr. Dobie. Could not the appellate judges also take the
bond and éllow the appeal?  Is not that generally permitted?
In most cases cannot this bond in the perfecting of the
appeal be taken, the granting of the appeal? Can it notkall
be done by the judgé of the appellate court rather than the
lower court?

Mr. Clark. T do not know. Can 1t? I did not suppose
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it could.

Mr. Wickershane I think you may go to the judge of the |

appellate court for your supersedeas.

Mrs Mitchells In the Supreme‘Coﬁrt, under the old praca%
tice, before certiorari was provided fbr, you could get your
appeal allowed either in one court or in the other. You eoulﬁg
get 1t allowed by the circuit court of appeais, or by a dis=

trict court, or by the Supreme Court; but I think as far as

-certiorari cases are concerned, that 1s all out of the way

anyway. ‘
Mrs Doble. I think in these cases it 1s provided that it

may be done elther by a judge of the distriet court or a

judge of the Supreme Court -~ that 1s, in appeals to the
Supreme Gourﬁ%

Mre Clark. Is that in the Supreme Court rules?

Mr. Dodge. Supreme Court Rule 36.

Mr. Clarks As long as they have not got any allowance,
but just a notifie, we do not need to worry about thate

Now, we have the provision for service of the coples of
the notice == leave out "bond" -- upon theppposing parties;
or theilr attorneys, and filing it in court at once -=

"And no other or further ciltation or service of the
appeal shall be requlred: Provided, however, that the
record as required under Rules 106~108 below shall be filed

with the reviewing court and the case there docketed within



30 {or lj0) days after filing of the notice of appeal, unless
within that period the district court for cause shown en-
larges such btime."

On the question of btime, which is now governed by the
C.C.A.,r@leé, ﬁhieh vary a good deal, 30 or li0 days seemed %o
be a fair average of the rules of the various circuits.

<Mr;§ﬁckerahamg We cannot change that.

ﬁr. Sunderland. You think we cannot?

Mr+ Wickersham. I do not believe we can. The rules of
the appellaée courts settle thats The Supreme Qourt ruls
would sebttle 1t as.to appeals to the Supreme Court. The
C.C.A. rules would settle it as to appeals from the distriect
courts to the C.C.A.

Mr. Mitchgll. Is 1t not a statutory requlrement as to
the filing of the record in the appellate court?

Mr. Clark. Nog I do not think so. I mean, this is a
question of time,

Mr. Mitchell. I know; but does not the statute say
when the record shall be filed in the appellate court? Is
that all a matter of rule?

Here 1s the suggestion of John J. Parker, senior circuit
judge. He makes short shrift of 1%t: | |

Yrhe sub jeet of praeeduée on appesl 1s one which should,
of ecourse, be covered by the rules.”

However, his suggestions relate to proceedings in the
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@istriét court. We are rather leaving things up in the air

Mre. Clark. I do not think the statutes provide 1t.

It 1s covered by the rules in each gircuit, and also in the
Supreme Courte. |

Mre Mitchell. You have not any express provision here
for the granting of a stay of execution by the district court
to allaﬁ motion for a new trial or apﬁeal. There is a statute
which says that the court shall allow a stay of }j2 days. For
what purpose? Not for taking an appeal, but for filing a
motion for a new'trialg You know, when lawyers want to pget a
stay to perfect an appeal, they ask for a stay of Li2 days to
perfect a motion for a new trial. That is a 1ittle Dit |
foolish. Then all you say in your rules 1s something about
"funless the court shall grant a stay".

Mr. Clark. That is Rule 112. I tried just to refer it
back éo those statutes. I do not make any independent
provision on that subject. I say that the writ of executiqn
shall issue unless the court shall have granted a stay, or
supersedeas bond shall have been flled.

Mr. Mitchells I think we ought to have an express

pfovision in the {ules that the court may grant a stay for a
certain length of time to allow a motion for new trial or for
appeal. The statute does not say anybhing about appeal to
start withj and, even though the rule covers it, it makes 1%

necessary for the lawyer not to look at our rules, but to
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run back to the statute. Wherever we have a simple thing like
that, and can set it up in the rule, he déés\not have to make
cross references all the time to the laws It‘ié a little
awkward to refer him back to the Unitgﬁ States Code any more
than we can help. |

Mr. Wickersham., - If 1t is a motion for a new trial, of

course it is all within the jJjurisdiction of the district

Mre Mitchelle They can grant a stay of execution to givse
a man time to make appeals

Mre Wickersham. Yes; but in case of notice for new trigl
there probably would have been no judgment. |

Mre Mitchell, In the United States court a judgment is
entered right away, the moment there is a verdict. |

Mres Wickersham. Yes; that is so inthe United States
courd.

Mre. Clark. Here 1s Section 865:

"Printed transcript of record on appeal to circult court
of appeals. -~ 1In any cause or proceeding wherein the final
Judgment or decree 1s sought to be_reviewed on appeal to, or
by writ of error from, a United Stateé circuit court of
appeals the appellant or plaintiff in error shall cause to be
printed under such rules as the lower court shall prescribe,
and shall file in the office of the clerk of such circuit

court of appeals at least twenty days before the case is
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v“, of the clerk of the lowéﬁ‘court and under the seal théreof,

'énd ghall furnish three coples of such printed transeript

alll

called for argument therein, at lesst twenty-five printed
transeripts of the record of the lower court, and of such
part or abstract of the proofs as the rules of such circult
court of appeals may require, and in such form as the Supreme
Court of the United States shall by rule prescribs, one of

which printed transcripts shall be certified under the hand

to the adverse party at least twenty days bef@re such argument,
Either the court below or the circult court of appeals may
order any original document 6r oﬁhef*evidance to be sent up
in addition to theprinted coples of the record or in lieu of
printed copies of a part thersof; and\né written or type-~
written transcript of the record shall be required."

Mrs Mitchell. I did noﬁ catch the drift of the first
part of thates Does that maks some provision for docketing
your appeal in the court of appeals?

Mr. Clark. Ro; thls is Jjust the filing of a transcripte
Printed transeripts of the record must be filed at least
twenty days before the case is called for argument therein.

Mr. Mitchell. Then th%mattsr of docketing in the court
of appeals is a matter of rule up there; is 1t? |

Mrs Clark. So far as I know; yes, and all of them have
provisions on the subject,

Mr. Mitchell. Why do we say anything about docketing,
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S then -- to make it uniform throughout the country?

| reason you just spoke of, sbout chasing the lawyers around,

| I think there 1s a good deal to be said for including in here
| all we can, 8o as'not to}chase the lawyers around; but you

| will notice that at the beginning of this section on appeal

% we chase them back to the statutes, "within the time providéd

| by law."

| matter 1s one that we can touch. That 1is the point; but

| thing we can touch, it is a simple matter to include it in_the

| lower court. Flling this Transcript is done in the reviewing

| there, when 1t has{bo be filed in the appellate court w-

2112

Mr. Clarks. Partly to make it uniform, and partly for the

Mre. Mitchell. That 1s a subject we cannot touch. This

instead of doimg it in the rules, we are referring the lawyer
to the statute., Of cuourse where 1t is a thing we cannot

touch, we have to refer him to the statute. Where 1t 1s a

rules, and save referring him to a statute.

MrsDobie, A lot of this sbtuff has to be done in the

courts Do you think there might be some question raised to
the effect that we have nothing to do with what is to be done
up the:e?

Mre Mitchells I rather think so.

Mre Doble. That that is their business and not ours?

“Mr. Mitchell. There is no question about 1ty |

Mrs Dobie. That we can premeribe what 1s to be done in

the lower court to perfect the appeal, but when it is up
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, Mr. Mitchell. It 1s a matter to be settled by their
rules.

Mr. Dobies Yes; I think there is a good deal in that.
In other words, we cannot touch what 18 ©to be done in the
upper courts

Mr. Dodge. Was that a statute you were reading?

Mrs Olarks, Yes; 28 U.S.C., 865.

Mr. Dodge, What section of the Judicial Code is 1t in?

| Mr.Clark. It has not a Judicial Code number. It is the
act of Fsbruary 13, 191l. |

Mrs Dodges What section?

Mre Clark., Section 865, 36 Stat. 901,

How would 1t do to stop after the word "required"?
That would make it even neater in length ~=- a nice little
appeal section.

MreWickersham., If you would put in parentheses after
that "see U.S«Cs, section so and so", that would be a help
to the bars |

Mre Clark. Or you could put in "sse.the circuilt court
of appeals fules of the various ec¢ircuits”,.

‘Mrs Wickersham. Yes3 you could do that,

Mre Mitchelle. I suggest that we strike oub this provie
glon about docketing the case in the oircuit qéuft of appeals,

Mre Clarke. And stop with the word "required".

Mr. Doblie. Did we not change that provision as to
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f notice, and cut out the malled stuff?

Mr. Clark. Yes.

Mr. Mitchell. Do we leave this_proviso in or out,
before we pass on to anything else == the proviso which
attempts to state when we shall do things in the circult court
of appeals?

Mr.Ioble., I move that that go out, Mpr. Chairmen,

Mr. Sunderland. I support it.

(The question being put, the motion was unanimously

agreed %o.)

Mr.Clark. In answer to your question, we were going to
dhange that to "notice", something like this:

"Such party shall serve copies of the notice of appeal
upon the opposing parties or their éttorneys and file it in
court at once, and no othegrfurther citétidn or service of
the appeal shall be requireds”

Mre HMitchell. It does not have to be filed at once.

It has to be fiied within the time fixed for taking sppeals.

Mr . Ciérk,iﬁll right; "filed in court within the time"--

Mr+ Mitchells It has to be served and filed within thé:
time for taking appeals.

Mr. Dobie. That will be redrafted,

Mr. Mitchells  Yes,

I think we have disposed of Rule 105, then; have we not?

If thers is no further objection, we will ¢ all that finished
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for tonight. Are you ready to adjourn now?

Mre Glark. Does that finish Rule 105%

Mr. Mitchell. That finishes Rule 105.

Mrﬁibbieg It leaves us 15 rules,:

Mre, Clark, This is fine. I am not sure but that Rule
106 is about the only big rule left, except provisional
remedies.

(Thereupon, at 10:15 o'clock p@ﬁg, an adjournment was
taken until tomorrow, Wednesday, November 20, 1935, at 9:30

o'clock ayms)
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