
and net v@rz:-& 

Dean Czislt~k, Yes* 

Mr, Olxley. 2Jow, we have M SmpezCmt t o  do. 3Ck 

i s  Upertan2; t o  prrt it 80 that 118 sinaL1 kaaw wber;e be %st ew8, 

-%O and %ha% he skou.ou18 net h&vs Co fioxtti o f  his horn@ 3tatls.t;o 3e- 

XPI thepe ~nythf.ng: in E31f a IS, Mr , Pl.n~k'2 ' 

F im% on@ &&ti aat the dkt@~na.t;iv@ PU%&? 

Mr. K%tahell. Tf@ Pave not. go are $vs* kall?l.ng ~ n d  

m~klr,g ~sug~sseiona r 

?JP* Uoble. YOU ean jv-8% laavo akeoluta zull fomalty an6 

nothing else, OP g~avitdra tk~t p r r  QBTI S q l l ~ w  % h ~  pracftioe 3n 

the Btrxte pule, or rtdopC thnr rule, I%~E~PB here. Now, X thlnlr, 

Haj. ~o3n?l~n% et~gge~tflan i s  tk%; he d~ca~r ~ 3 %  ~mt? $0 puYE int;c 
* 

the mtltss anfihlng eo that ws w22X adopt 81 Skate graoCfoe 

w253 violate mq*~ PZZ~B; but 1% follow ow? mLe 1% i s  



I!&. M/lit a b l l .  . W ~ l . 1 ,  will yau make, a mat ion? 

W. Dobte. A l l  right, f s i 2 1  lnake one* 

Mrr C h e ~ ~ y .  E bunwro&&@rin;? sbaul; the aChecs~ &free%? 

f 9 ~ .  O1aay. Do I udorstm& % h t  if se Lay the 

mle ars t o  srrv9ae, er  cf 8e~v lae ,  a& p~uvl&&t a~1 t(~i 

aZtem4j3,tiv@ that; aervise, may ba mdar in thrs mtamer gr~viCL~& 

by Stab@ Ilaai- 

Xpdrl Dab%& (Xn8e~p~gosl~). That i s  it. 

We lilQrgw, 2 h k  53a it;--tbe fl~stoilPi~matlvcs o f  Dem 

~Zal.Zr% &afcrf4 

Mr. Q b ~ g r  XL atsema .L;o ~rnb that f e  qullttl rilgkk. 

? z $ ~ 4  I& DZd one @lee &st th@ Idea fwln sub- 

pa~gg~blpb. 25 that a aorpxmtt $ern m1$11% be3 sue% La ar Pltate4 In 

wrhzch it; .was: not B Q Q A ~  B U ~ ~ ~ B B E S ~  by E ~ B P T T ~ I ~ ~  the 

If khera i a  suah a eaa.i;en$ian* I thiizk i t  BI~~uLCP. 

bo ~eeasitrs groetsearflP 

NIPc I;~rn&an. Ye@, mwglw agent o~ off'loer. 

2 % ~ ~  Xo~gen. Well, i f  yo~a 100k a$ the h.@adl$ryg o f  thss, 

x U e ,  %hi% %a dealing @nLg w i t h  %SIW@F o f  B ~ F V P C ~  %a& not 

j w r D l g & f  sbfsm 

P4Pr L e m m +  S do not i;h2nb: kh@ ~ant&ntPon ~~~ou%d bbp, 



@ent;@s.ns@, rsutcse~Olon 25, aQ t b  Gap OS t b  page, we puti 

%R %the woytlrs, 9tMeh i e  subfeet $0 auX% as suahR--tthcve L a ,  

Bbx*. D~s&@r How &@Be t h %  leave rtemlas an a ~M.$ZWP*. 

@h%pLg, whisrc ca g&~@e~rs2 lSp  camat bar arwil in t&=% nams, 

duld W ~ ~ T B  ord&m~tlg s e ~ t r i c e  aust Be xaada? 

ma@ar.%;a$n+ 3: G&e P$ %ha% wh@re, by locaX law, aazqvias 

W. Db&ge. %%xy sh~saltl not a& .pzravide %hat a parB~tr- 

ship be, suet3 Lla? thpt fim nsme ira the F~~darsrl  ctowtr, 

~luaaging the 'b&w OP 14e8~&eh~~@tts ma obhor State~rr9 



au@ an a i a e o ~ p o ~ a % s d  rabar organitaatio~$ aad there arts B 

zlae ex%enB the JurirarPloCf on thg, ~ o u ~ b  over 81% tZle drrd%-. 

6bv~ax~ghXy 8erelogarG cher~s. 

Brr EEIifehefS. I%o%, i P  that, ides 5% fa3.lowaA, l: think 

it; rrhauXd. some up in ~e121i~~tfion ~:i%k RuXe 259 OR the ~ 1 ~ g 8 t l 0 ~ 1  

De&g@. W e X l ,  we aan take thu'r; up tlllrder %h@.later 

I)san CLa3.k. Ye$, T think %?-a% La 2% @@ma@* 





wop& 9 m t h ~ d , ~ ~  It ~ B c m  t o  me b a t t e r  k a  use some o t h . 8 ~  

~ ~ p r e ~ ~ i w f i ~  

t h a t  the alternative method of seroiga be aaeineilt;o aotions 

g~pjihm, No# t h e  mfithods umd in actions at la* 

+bet the-pc some StuZ;@gj 6hnf; mafitf a c i i f f@~eno@ between a@- 

t inns  a t  law and s:xl tu in  equ i t y .  

- - 
i:!r. Dobie. I:'@ are f o :  lowing the l a w  practise, undsr 

a mot2 on f o r  a ruZo that  i t  vrould bct b a t t e r  f;n have f-b appear 

c~nstpuod- to supsrscds oa? alter t b a  action of Cong~ess gov@~* 

ing venue and the p l n r c  OF B B F V ~ C B  o f  defendants." I am 

gat %sf ied  with that  l a s t  part .  

KP. Do'sls. Do, no t  ' h.e la8 t r  s t o p  w P t h  "v@~u@~" 

llpr ];litcheXZ. Do you wont t o  vote on that, o r  j?ls% 

make ft as a suggast%on t o  %ha R @ J G F ~ Q P *  

Deua. Clark+ E take i 8  that kha2; mould be *u f f%~i@nth  



1 . You a m  hand i t  Ca tbs, Xaporter, lcf&j+ 

5% xman* 

N a j *  ToXEtmr 

. Dean Clerk. I jus t  uvan% t o  clear up @one3 poin%s in 

gubdivision 2 3 ~ -  qaestloa8 rs to an adult  pereon, eta. .r have 

31.13% quotad the g q a i t ; ~  provision, Do you p r s f s ~  express- 

Lon there, Had@quata aga and disaret%onPu ph'l?.a% i~ khe fix%@ 

1,fy o m  idea is %ha%, w i t h  a l l  the provisiloncr as t o  

S t a t e  practicrj md service, we do not n ~ e d  a separa%s p ~ o -  

we do no% need me inSanB pravss ion. 

'Those R P ~ I  tho t w o  q~xestions on that., 

~ltahelli Y ~ U F  first q~estfon is* Xqui.l;g Rule 

13 uatas tl?B s w  phrase that you de, %iduZt person who i s  a 

m mber of arp reelden% in the f~unl%yd? Bad we bsl;t;er not fox- 
\ 

low the Equi'tg rule? 

Dean C l n r k d  Yes, that i n  ~~t I a;n doiw. 

?Jr, Dobfs. AFB you tlalk9ng about; an inaane person or 

S do not think it is quite neces* 

be Nio~$m~ M r a y  I ask 2 f  thelre i u  any defAnition ~f 

((adult perrsonl', boaauee f Ghlnk f lsuitnbL~ age and dlscretionH 



~ T P *  Do'bSeh X thk& u&dulLn vouhdC m e a n &  a minor, 

1 7: a I 610 z ~ o t  Xmoq* T h a t  would ra  ise the 

c~uerstion whathsr is 20 yaars and 6 mantha b l d  or 21 yeam. 

3 1 ~ ~  Cherry* EQ OD@ knows in T$imesoi;a at w h a t  aQ;B a 

pepsam is an adul%, 

Elr. Lemann. "SraltabPe discretlanrR lE&&t &o@a that 

~ @ & k X ?  80mo persons do n ~ f ;  ~ R V S  s31~ffi0L8x;."i;dL~cret2on at 

~dvnnced age. (Laugl-x:ft er, ) I 

MP* DobfLe* I T ~ F J  abor1-k 18 years o l d t  o r  some%hinz 1X$ge 

Mr, Lamamr We syeoify tho ags--.16 sr sonathlng l ike  

Deun Clg~k .  Judge T b e h o r  111 E~u'ew'Yo~k: saye the  ~ u l o  
- .  

ha# b ~ n n  9n ef fec t  f o r  1QO years, an&. no qu?lostion has arilaen 

says th l s  sxpr~ssfon haa bren i n  e f f e c t  s3.nce l B 4 2 ~ l l . m ~ m t 1 0 ~  0% 

a r  resident In ths, familyefl 

L?P, l~ljlargan~ IAaybe they born  i ~ t i a t  i t  moans, than. 

(Zaughtisr. ) 

Wr.  it oha%X* ' Evlr;.entlg i.t means s orne oePsol o f  rnatx~~* 

%&~JTI not nacesscnrlly one wl?o has re~lched h2s uuzjor;l'cy+ 
'I 4 

hip, Iil6lpg&nr I alvz&ya used t a  think o f  a Saandlnavian 

~lsmant g9rl who w a ~ l  not of#%ui2;abls d l ~ ~ ~ s t 5 0 n ~ l ~  ~altha)u~$ 



of "suf table age ," (Laughter. ) We a nurnbar of oases 

where they elt-her t h r e w  the paper in the waste-basket OF Ghres 

1Ct in t he  f I ra ,  md we got  a &efdcult judgna~nt againat them, 

He??, Uobis. There i s  somepthlng La what Profr Cherry 

auggssts. In Vi~gSnia, f op  %asdmoel if o. pesson 3.2 18 years 

aZd he e m  wdka a V E L ~ % &  %~lL%l* 
wi-e;kz %1mt 

P ~ o f  Sunde~Jara&r I th9xkk. t h a ~ / ~ a n ~ u a ~  B~uiZ;ab20 ag? 

and discretionJ8, you woula never g e t  into Grouble, beaause 

nobldy would ever have sarvIba made upon a person wbo oould 

hapdly be ehom 8 n ~ o  have auikablss agB and dlsoret2on. I do not 

thfnl: P;he~e 3.8 any queat?.onr if' you have a defiaite age, &t 

Dean Clark, 5 have been tald t o  pee the w o ~ d a  "apgar- 

@ni;lg of sultabls age and di~creelon.~ Zn New Jersey thsre 

$8 a rule-have you got the  New Jersey rmles, I&. Wiakersham? 

NLPc W11ckarsham. No) T ma jz lq t  looking at tha language 

of the Haw Yo%k mX@d-- 

We LS ( Inksrpas ing) r have Che l&nguagrs of the 

Equi'cg rule, and we hnve &m a l t e ~ n a t i v e  msLhod o f  u s 3 . q  the 

Seate pract;ia@. Xa it neoeseary fop us t o  s t o p  ve.py 10% 

on thier? I make st mation that we go on anrZ leave it as 2t i s  

NIL?. NlfLchaL1, You make a motilon Lhat we, oanP%m %he 

atcioption of the Eguiky rule? 

I&. ZlofGine I ~ctoowz& the rrao-blbn* 

( A  vote m8 th@~&up~n %&ken, and 
motlan wsrs ~n~nZ1Z10~aXy ~ a o p t s d . )  



Doan Clark. Nawr, a h %  about the prrovl~lon as to in- 

fancy? Is it newsaa ry l  

I think it 3,235 bccause o%hs%*wirra you 

oould serve a summons on a baby two y e a ~ s  old. 

Dobie. I th ink i t  is$ because some a f  the State8 

ktrPe vepy ~aal..nfcal about that* 1 had a oaae about; sel l ing the 

sstats of an insane persong an8 the insane parson would get 

ou% of it #3O**nnd I spent $408 worth of time on it. In o w  

S t a t e  thare i s  a vei-y rigid requirementl and se'lling real es- 

t a t e  of an fnfank In Vi~gZnia i~ even more hideous, and T am 

inel inad t o  think that  1s a good thing t o  put in. 

I&* LI.E.Zftah~Z1. IS it not t r u e  that if you do not put 

i t  in, i t  mea na that you acin leave it with any person, which 

would autlmrixe on its face servieo on a baby? 

Dean Cla~'k* Y~sp but it amotmt~~ t o  that  anyway, Sup- 

poare service i s  mads on an, lneane person, and there f e  nokhfng 

t o  show that he is inplana~ i s  the  servrice rea l ly  invalid? If 

he PppeaPn to contest t h e  service, he know8 that he has go% a 

su9%@ and you can lwve a guaraitan a~ppo2nt;sd. IYhenever the airse 

1s going t o  arise,  t k i s  w : l . l l  take, aare of it, and whnrhenetrer tke 

6 a a ~  is not sho7:a-q thii w'll not take sap@ o f  i t 3 thehare i s  no* 

any way t o  take oars of i t ; ,  beaauee the g%aln%iff h u w 8  %he 

facts, and i f  hs does not rapgear he ie not disclosing them. 

B E *  MSt~hellr Do YOU not think it i s  neccssapy to 



Dean Cla~k. I do not th inl~ i t  is neceasaryr 

Xr. J;oPtin. In order to brfng the ma&ter t o  a he&&, 

( A  v o t e  was taken tznd the mo'c2on wqs 
unanimouelg adopked. ) 

Dean C l a ~ l c .  1 might ask FdIaaaj,, T o w n  tlafs queationt 

Do you want t o  br-tng up your sup;ga;sstion af serv lae  by rsgia- 

Lsred mail? 

MP, Toaman, PIs19, S suppdse I ought to, because it i s  

raelle by some of the aomi t tese ,  and tlr,at was p~oba'ulg my 

speolal function, 'co a l l  a-ttention t o  those ~cugg@sdione. A 

eruggestlon has been m:lde, coming from IYyomlng o r  Idraho, that 

thore m.ight also bg, authorized ctervice o f  procoss by regis tar&& 

m & l . l r  NOW# o f  ~ O U P B ~ ,  that oan bu worked ou%, so tPlaG you 

Aaar 
attempt t u  get  pepsonax sorvica,  an6 if you g e t  It, you can 

A 
acsnd your Etumrnons by ssgisterecl m&l.l, T l t r e  was a lettek, Z 

think, f%om Hew IJaxico-- 
( Snt eppoa %a) , 

Dean ~larkk Nississippi, was it not? 

I7Wsr* Tolman. Ywr, MIasiaeZppi, and. also from the Fax? 
- 

Vest, in which tihey aay *here a r e  a very la~lge  nmbcs~ of Be- 

fesn&aantel and .ithe die3-tancos are ~ r e s l ~ t ,  and th@ cos t  of sepwice 

3,s enornous, rtnd t?:nt it ~ o u L d  be, c;relZ t a  author%,@ seroiae by 

3 a ~ i ~ t o r o C t  mail. 



Zr. Tolam. Raws it B B ~ B  t o  me that lf T could nslke 

n au&pst;ibn that, gsr$srps, would t a k e  oognizancsl o f  all the 

subject, there mfg15.t; be an alternatfve, pro.visfon that the Dls- 

t r l a t  cawti  m i g h t  make u rule can~etrning the cl~autnatanoegVq- 

4or vPhicXl an alter~6ltivt3 method a$? sssviae bg r@gZ?;ls~ered m a i l  

night be made; 

Edp, M%t~h~l%r Make order pemit t inp~ LO, do you mew? 

In origimwl prooeser Et i s  t o o  unos~tal~* Hail gaea astray* 

$ 8 ~ ~  MitcheT1, Th@ m a a i l  man bring8 the mail atit% takes sr 
I 

rtlctslgt, end any bellboy oan algn the ~ e q e i p t *  

Ppaf. S ~ d o ~ l a n d ~  X think: the Porrt; O f f  toe Delp.~*rtmdnt has 

ra pule lpy whlcb you aan d l r e o t  be29vsl~y t o  the acidrclae@e only. 

- &1pEils. Doblec But in apa+&a$~tant &BUD@@ grid pZaa~s of that 

kfna thay do net do ZG at! a l l .  And S have an ieaa tha6 Judge 

~ a z . k t s ~ '  wnB Judge Ghesastnutt and a number of %hem a re againat 

bhl@, They shly or2ginwl service o f  s t m ~ ~ e  must be by the 

marsherk, sad J am ZnoXineif ta thLnk Ghat i t  isrou&d bbe dange~oua, 
. I 

t o  exGsnd tt'c, any Pwthalr, . 

L s m k  Tkam 2s' olily o n c d i f  f %culty &out i t i 
/ 

Tf there 3.a ang qua~tion a&% wbethm %he requirement; of pep; 



lJFiir, Olney. In chose S%ai;sr~, piuch a8 New I $ @ ~ f c 0 ~  Utah 

and Iqevade, they alps very apt t o  have Zoca3 ~t;atutcs tkat pro- 

vide Par thaL particular coat sncy, by r e a ~ o n  of their ob- 

jeacrtion k b  %ha% wd th&.t bePw so,  in overg caee whereve~ 

that ex%sts, they a@.%% :nseFve 9n tho manner provided by the Skate 

Taw* I d.oubt tbs nooe8sity here of m y  ~ P O V ~ ~ ~ O D ~  

~css*n Z am not suTe ebout tha ~a tSonaZ th2ng to 

Bo abouO thfsr But there, 28 a goad deal t o  be naZd in Ewvn~ 

o f  Zk; 

?driIr, Qlneg, I think t h a t  Ss truap but we axss, going t o  

have so much d i f f i o u l t y ,  and alp@ going Lo pPoposa go may 

novel %hinge, eo that 1 thlnk we isan Zenve. thr+t: out;, leave 

Dean Cla~kr 1 thank t h n r e ,  2s a good. deal in what you 

SaTr 

MP* ?~%t~he21~ NOW, ave are BOV+XI eo Rule 1.4. 

Dean Clark. Rule 3.4 w i l l  have t o  ba rs~fllt%sa, and 

I f  i s  goiag Bo be greatly ckmnged, becraurje o f  that ctiffo~ences 

T ~ I P ~  Mitc*hs l l r  Suppose we pas8 9% than? 



. i a  view af ahat has been don# itn the prevf oucr sclo%lon, in re- 

gwa t o  the aommenaement of an acQfaa. 

Dean Dki~k* w k  is ~Q%XI% bMpr Dlnety Ev@Py- 

thing will slppelar in XU%& LO$ but; %f' ws iie@i&@ tlat 1% needa 

Co be arcrparats, 8uXe 14 w i Z l  be quiba different from w h G  it 

is now. Thirj feakurg haer t o  be q\z i te  ahaagm!%. 

In R&L@ 16, 1 am not sure. Re h b a v f 3  dlsrcus@ed it. Ie 

the asxac* 8a7, OF &%I@ haw? Do YOU mean the sxaa& day? P 

*hi& that J,a 811'; that ahould be roquirc8. I think the ward 

*tlmen ethould be "&aycH 

Dam ~Sapk .  RelX, vra, thought; the how ahould go 1~1. 

But mybe you arat'r*igh% about thatq maybis "dayw fa&ould gs b. 

In oasee involving Ghs gusetian o f  liens, it, mfg$it; be a p o r t -  

Ny., D ~ b l a ) ~  T thlnk so, and 2n-a That  

old ruLs about the %law rsoogn9aiag no gai*+& of a &@y has gone 

t a  pieass. Jt mi@% also mem the k ~ w .  

NP* MiZ;abelPI Zt &Lao nLght aria@ fn ooruleo&lon with 

hour sf the day? If f(; 'beacmes msrtepia2, c c u r t  may in* 

quire fnko Zb 8 but I d~ not think--we proposl sr %a empower the 





%ha*. I l;hink it 18 &he @ustorn Co shorn the glacret OS service 

w i t h  son& degree o f  pa~hie~la~ityr X n  our Skate v(s usually 

ame the caoan%y. Bu% Chis i e  to show %%%at Ese eerved %f@r You 

wasbnt to show, of tsower~r~ bhat it; was served vtflt;h%n Bhe, loaa-kion 

w b r t f  the law pemn3trr s e ~ ~ l a e ~  AnB I hkloa suggw%@dc o@v@r 

%ha%, tu inubuslen after &he taroras "1@b P o ~ & b  in f spea l f io  

mamer bhe exaat clay o f  s e r v i ~ ~ , ~  tbtbse wo~db-~ubfdf~ib CO 

"a &@sfgnation o f  the @i.t;'y 02 c~u%r anat& Beate wbrGin bhe 

B B T V ~ G B  wag nader" E t h i n &  .t;Imro should ba aoms Ldsa sf 

where 1% was. O f  aawse i f  it; i s  h2s gZaoe sf abode that 

migh9; be more de f l n f t e ;  but f f  it: is ssrvea on the garson 

himself, i t seems to me thai; tho rekurn sliould ahow at Lea80 

thc c i t y  or county ?nd the irlta$e u;hsra nervfce 5ns mBe*  

sLctkepsham+ Would not kho ward "placen cover A t ?  

Mr. Wiakereberm. Vf~225d not that cover %hat--nplaoe 

T t  dtepeads on whaC you maiin by trerviae, 

Ththie langu&ge &k% ba a2aarer. 

~ W B  ~lark* Well, Zt mSgh% be a i t y ,  t o m  or tom- 





it&. &emam. I 40 not t h i n k  t ha% ils asoessa %?ye 

turn of  servZce fs f  and as 14x14~ as the, EguiCp male doss no* 

spealfy what$ the, reb;urn oalZe for, 2t iscsre~~ t o  mca bhetC a vePy I 

gonopal rata\.t;armen% arr t a %he gianner i~ aufficlsnt, 

Dobier The Zewy@a~, wrs m a t ~ a t  pnooeetl laervars. 

Mr. N i t ~ k ~ e 3 5 2 ~  1 B U ~ ~ ~ B L  the uae o f  tbs wo~d. "%ai@ 

I 

NF* Olncag. %ate"& betes~. %bxmer, placle and 1 

(A  vo%e m s  taken, an6 the m o t i o ~ ~  
I 

I 

was unc4nlmoua 3.y aBop@@&. ) 
I 
I 

Denn Clalhf. \1%t, it* you wan% t a  do with sub-&ag9 1 

rertura, the  c,nu;libn~+ of clayso and fwther and ather smoxlscaa, 

~ n 4  au on. X t  BB~QBB t~ me that those are approg~iate P;o t;he 

01d. hsxietirig praat;%oe, an6 x~o t  t;o the ene provia&& fn thee@ 

ru2est wbepe, aerviaca may bs m~d@ by any tZl~iXIE&l?@~t@d person* 



X ao net qu.luits, ssst the nesd of  a ~ e t u ~ n  by 8uoh gersan, T h a t  

i s  app? aprlata t~ theoff %csS&L tigmOkas ~ P Q ~ Z  af  servI@@, 110% 

a return. Ie it; a@% aaffiafsa& ffor thls lim%te& pw?gosel Ed 

in, aalng rroaedh%w f QP t he attorneg for thegXaln(;Vf & and 

Paason for  the Bwthqr ax&& a0hw summons* Bnd 1% %er appro& 

prislte $O the idea u f  $ hs vmlt or sunmnoaa, and clb stirs -w2t. 

Prof, 9unB~~n?ZsrllJBir I trh2nI-c that 28 inoonsSs%~nt wZth 

Mpr C h e ~ ~ s i  Pea, 2% is incaanaistsmtalth $hat4 

lurpr Wi@ksrsb&m, unless flu XfLmfP, thLa t o  the 

MP* ~htsoqp-, -8, thab %a w h a t  I hrad 29 m5sB-a re- 

$w?n by the marerbl &ad p ~ o a f  by %he otlheher gea?son$ an8 1x39 

xrul~ BIB be +biad OP r e t m  I woula rsuppese weuld b@ wile& J,M@P- 

your. ~ g t u y n  f 6 ~  sew p~tarkiazllar &@Pendant agaiwitb wha - 

you ore aak- r&r an bt.rj.tloetSen, ~ . n e  ae y ~ u  sas%umz &S, even 



you seme thmla2; and you make ou2: a .return in TOW offiae awd 

Dry to scrvs the oDk*a~ dctfmdmhsr 

&o servlae o f  aummonts against a defend~zxb wairtsl when you rare 

aekiry; f o r  ro l i e f  t ant: the e r yan are asrv%w on all. mwtlt, 

of d a f  endmLa d, 

&be l ) ~ f i ~ e ~ t b r  It not the a t ~ ~ l m  in f r i j ~ ; ~ @ ? p  w hero 

swmronw 3 . a t e ~  an, 

IbW, Wiaksrsham* xour armone is issued out o f  the ~ o w t  

&;tn8 sarvetl on %he & e f @ ~ B ~ m t ?  

HF, Doxd,w~~th. B@. 

Tti~kereham, You are etgtdcaklag of the ~ ~ 4 e r k i  eiewhl 

Bnr* Dunwa~Ch. No, the StaQcl p~aret%ata(, ig Warhia@Qttr 

MP+ WEcke~skmm, Weal, it; i s  sdt~vsd by tibe m~&har%~ 

XFr ~ i t a h d & r ~  Zn ~banelsota go% &a not h v &  bf;o m&k& UI&% . 

8 ~ 0 ' b h ~ ~  dlXkBR%On@ w 

@P, ym$ks;srriaU* t MP, Wawar$h i s  ta;tkfgg abauti gas 

$h&t the smons  &a ilaarue& by the eowk raM dl6rvad by 

m,rsha2, apd o i  crclurse, the a y l ~ 4 b Z  mkm bl& rst~t~n* 

Fdr* Chc)rm+ I% 6 ~ m f $ X & & e 3  -%= *a.-t&& one made out 
: $j.. ' - . - *  

." , , 
3 ' % , * .  3 -  .%. - %*..%> 

:I + r. 



by .%ha lawyer, and X Br, not raes %he reagua for anoth~r re* 

turn* 
O-WL 

Byr I)onwortb, WefgZ1, i t  2s clone unaer Stater Law1 
f i  

As I 861idp if YOU wan* CO $a% ~ p e o i i a l  rsllief against Borne ds- 

fendan6 jjyo sr rertwn a&ninsat bb~ee daf endants, wd then 

atr ~ I J ' E I L ~ T  O O ~ V B ~ ~ B W ~  YOU p t  out w MBW @-@a81 in YOUP ~ f f l ~ ~  

and I B ~ &  5% %O @b &@ftS~Ea&%%t~* 

Ch&rryc We 880 not 86% oue axlo'khw? aummontr. You 

pendent an the faat tha t  the summone i e  iseued by the o o u ~ t ,  

The I w v g g ~  does the vbale thlnegg he iseucaa a @u@~@stslQn of 

O l ~ e y r  

of the court? 

Ts not yom amon8 ~ P J U @ &  I X ~ I B F  the, @eal 

It should be 8one. Pow whole point ~oglear $0 thia--whether 

tk@ papep %hat cowtitrr-tete the s-ens aes4rs t;o be re2;3~~1,eth 

That i s  yow whoa@ ari~ioiam-*the requlr@man% o f  the, return 

of the pager t o  %he lawgar u&o sfgn~d* 

CherPy.. Ud&rss  %ti %a rfp;nea by the marahl-I do 



no$ sets wby you s&naoO make a number eP 1?6~~3?~hl  8s t~ the one 

p&paFe 

s f  the wort% B~etwafl.H X suggs)ate gou aodLd uee saPfidatrit erf 

B ~ P V ~ O B  I" 

BP* ChbPq* g p ~ f i ~ f  ~f BBIFVIOB~F~ pfo~f m u l d b ~  by the 

mrsM3t, whera he rsrawma %%a 

Dam Clark. %@XX, gsu do net wcmG $o have any etmmanrs 

go baok Wctl fo~trb. T h a t  i s  %h@ .einLhtae, Z t&ixe~* il;& 

%I?+ O ~ P L ? ~ .  Weal, i f  It $8 soroe& by @hs marshal, 5 

n ~ e  w q  ~,e@a $ 0 ~  it; + 

Hp, MiboheZ1. WsrLZ, l e t  ue sere if X am cleap i t r  

Now, tm4er thZe nra(r t  gee ti; would gemnit; m teunnnarus to be lasueil 

Ohere arlr s aroetral Cl~ianBanCs and you bvr)  ssrvieie on aara or two 

of kMm. Now, if you have, ir s u l ~  -tWnt rcsguireol the e m o n a ,  6P 

arffldravit OF proof e f  S@PV%C~@, t a  bo P i l e d  w i t l t l n  7 dtqs in 

tihe clerkis of f l a%,  and. then you f h d  -Lha% you clan rer'tre bntp 

of the o % ~ @ F  didPslndantrs in 10 d~ig's, aBd tha a rsWl or acmebody 

.araxrts to make servloe on kh@ d@Ian6im%, he b s  t~ fiaxd o f  

Ghs wiginal docwneni;, t;o t3alire i.t: along and mk:e ee~triles* He 

ca2usblgs oarries t& o r i g h ~ l ,  w Z t b  hUib 
Nlrc C h e r r y .  Doe@ h61 have to 610 sot 
882. Mi%@h@Zlr Unde~ the 9%a-be hw~, ha has t o  exhibit 

&I Chem* NO# he juek givere him a oogy* 
1 



quernae? Wlthauf~ -king erlsy ~azgmextt s e a m ,  yea regu2~e 

a spec&f$dd pla@es where rrummcrn~ has k b  be b=~Lndioa%at~&~ Now, pas&- 

Ink that,. I %hi& %he Patw Line8 bere Berva no pmps~rs cat 

&la r 

tfThe ~r ig f i~a? .  swmxene, togethar with lsuch pet- sn- 

&opsa& upbn $,& or :!Ctaobed it, a h a l l  be Fcsturnad t@ tks c o u ~ t  

&a promghXy aae pass%bls, ma sot l a e r ~  7 day8 after %he, 

~OSVIQQ 

X0lnlnk thoner worde shauld bo XePt out, azld leave i$ tie 

.tihe ola ~qui lbs  rule.  

rlghk tt) aay Chat i% shoal8 aolge barrk Q% 'the rm8 t h e  the coa- 

pLafnt i s  fSleBP If' g m  fix& %he 0oapEaZnC an8 ray t&&% i~;skauZd 

be den@ in $0 & q s ,  Che &r@twn shauad Be l a  thenc 



t 
W, Mitchsfl. Under TOW rules $hat; you arc) p~~ak8&g  

here, you are go- te require the s m s m  or p r o ~ f  a f  ~ a ~ v i c ~  

f %Sad, u a B i 3 .  sbm aaeion by %he g o w t  would be ~ ~ c s ~ & k ~ ~ d r  &d 

un&r s w  practiorr fn o w  SCabe, and svepy ot;hes B%4%63 tbaQ I 

know aBo#O, &&ff Jrltoul'bg i s  %Plat when ym go and P i l e  Onp@rs 
T 

A n a iranrsuSD you have, to 

Por coetag and the adv&age $a, that, a P b e ~  h4avIw p~oof $$Xed, 

&emota in %be dotie 8 % a t c ~ ~ ~  rhms the e 
\ 

h~ hhoLd:: the grapersr in f i l er ,  K ~ P  &oee net have $0 dig x%p 

any otbm rnoxtey munt the . t %EM . a r ~ i v ~ ~  arhm hat bar9 t Q 
,, , 

proof bnvs *o Be prap+zlg filed, c~slperlling %be praz?*y 

t e  glaq~ their cars@ 0s the grow?% PQQDP~ par 3fhe O O Q ~ ~ ~  

x t  seams %a qa, that t he~e i s  @ma, idea &boa% glPaoi, wheaa, 5% 

r:houl& be g ~ ~ r n p b 8 ~  reqnbed~-&n& 'd do bhinlr: JPW PinB, ttb@t Zaw- 
@ode 

gere %n ax% ~k~a/Mates a?je(rt very stwisuelg. 60 having I 

I 

t o  P1Z@ their gagape rtght an& subjeaetr themmekvel; kc @a*t@r 
I 
I 

23% 8tatresigau 89 nee e v b ~  get; inko o o w t  and de nee gar 
I 



- (The~etupon, &t Z % t l B  ofaloe% ram*, the Advleory Csmc 

m i t t @ @  took a .Peearsar unt;il %1#?50 ofa2oak &.a,, t o  ewll up~n 

the Chiaf Juettlacl o f  tha Urri%ed ~ib&%@@.) 



( Tha Ad t t&so~y  Comnlt%ee m e t  after the Peeees at; 11:30 

o f ~ l o ~ k  8.21,) 

Rlr. ?ililitchell. J~~dge Oheg i l r ~  Zntorested agaia.'fi in $hie 

'mest ion the.% has arigen uxifi@r 3uLel5, as to r~peclffyhg tho 

Olnetq, Yes, J u B g e  Donworth wi!s talkim eta me about 

it, m c i  hs suggeerts this, and I thlnk %bere, i s  a good deal o f  

f o ~ a l s  in it: If you rsimplg. say "the pLacsG, thcn youp 
dLGm 

L 

may become vary important i n  ln~ttsrs of -b%Cls, such as  fore- 

alo~lwt3, where you ta ke judgimnk by d @ f a ~ ~ l k ,  or possibly In 

~ ~ u i t s  t o  q u i e t l  t i t l o .  Now, unless t h e ~ e  i s  somath%a@; fairly 

~ePZnit8 about 14;, those titlee vrLT1 be pans ed on, by searchsrs 

of records snlpZoyod. by the t i t l e  insu~cance companies, and people 

of tht: aqrt;, an8 they may possibly re jec t  a t i t l e ,  or c;usat$on 

it, o r  posaibly the khina; may be quasttoneid lhter, if it gives 

an oppartunflty fa r  west.ionr It asem:: to me thaG the whale thlw 
oan be s s t t l o t i ,  i f ,  instcsad of sayfng you ~t:hp:l.y say 

" oloun%y, H WowI the d ~ ~ n t y  w i l l  %ndiccate, at one@ the d i s t r i c t  

9n whPhichS kt i s  se?ved.,+ And thst 2s a!.l. t h a t  is raquirad. xf 

you. say %30unkyfl, 15, rsmavea any poss l .bf l i tg  of anythiag mope 

exact befng ~ e q u i r e d ,  

18F$e 

sad nathing m o p s  exact  should be neegg- 

Well, S. am curious about; %his : I flnd 



t h a t  i;k~e ~ ~ ; u i t y  rules do not speo i fy  w h a t  m w k s r  op glace of 

p e ,  doice sbnl3. obtaent zmStcr t h e  2qt~if;g sy$%om a l l  that: i g  PB- 

qv.il~ad i s  an af f i7davit  09' aexavioe$ i t  Goes not soy Gplaceu, 

p~w&-y o r  data," o r  ggq.t;hiiw; an?: vakfg i s  it necessary f o r  us 

then t o  go i n t o  pnvtlauluz% ~ n d  s t a t e  Z;he@unty or pxace? 

iZip* ;rrOl.noy, I am sure thnt lies not; given r i s e  .to any 

f rouble; beoeuse fn the ::.Efidavlt o f  se rv ice  t h o  lawgsrs have 

klav~  c ~ u s a d  no t rouble ,  an6 hnvcs Cad@ ~ u l s s .  I know tbts, 

mado by a.ny o t b o r  person, an8 hc s h ~ l l  make u f f i G n v i t  of ssp- 

provision, never preaorfbed before, prescribing t h a  speo i f  $6 

placa 

Zr, l+l,!itohell, Then yowjr motion would be t o  str ike that; 

out ax~d just say " p r o o f  o f  s o r v l o e H ?  , 

 IF f D &t X~~=TOP -b &3.. 'Jou see, i~here you have amat tc r  02 
' 

a f t l a  and Gor-'aultecl jv.dgment;, 11; i s  ;.;olng t o  bc back on tho 

t a b l o  years i n t e r ;  am: !:,years l a t e r  your kStTc, depends upon 



t k C  irs, graof o f  jus?iadlo%lon d~psncIr9 upon the r~Lurn8 arrtl 

you have sgat l f ic  paaotr In %here Jtbu are g o h g  Ca f ind that 

Bdr. OXney, They m y  net be uprret;, bztt thers mere quema- 

t f  on 08 them w i l l  be la very nssrioua wmatt@r. 

Dtson CLa~kh tV@11, the way t h e  dPecuerrlon i e ,  gaflng, I 

dim inollned to thilmb: we ought t c  Leavet Wvlsr 15 out a5to&s%hsr 

ZesPt--%hat hs, w i l l  kave t o  be reUafts21, klnd I think Ghe 

&eafL~aan @a2118 o J ~  i$ + 

Dean ~Xark. All 1-ighe. But my present imp~eeaion %a 

st= t M t  thers is nq enough in the zruh w@ have just been conside~t.- 
P 

& 
I ng, Rule 15 8 and a t  the end o f  Ral@ 18 I wiZl guZj tho aw- 

v h e  from ~ q u i t y  Rule 18, but ahangs that in t;he l a t t e r  aasla- 

%ha% l e r ,  service 'by a geraon not the ma~shs%-@-bhbz% the pereon 

lservlng Chs groosaa shall make affl8av5t t;hereof ." 

Ch~hmr Walk, I think: Cllak l e  often d.~atr. S do 



not  t h i n k  Lbsy meant t o  s?qgest &baa a ~ e q u f s % l e *  

- - r r  Iditchell. WeL1, it i s  always done in an a f f  $davit 

a P  servioe--t;ha$ Zit was served bg cro-and-elo, by dslivering a 

aopy theceof* 

Mr, 2i~rgmr Tie cannot very w e l l  do thalat. 

Deiasn C l a ~ ~ ~ r  TPfi:;.t 6.0 you wan%? You wosald have $ 0  seleve 

the  ~~ummons over agaln. 

hkdr* E$organr Mailes an afT3.davl.t %hen i% $8 not attach@&c 

QOlnciiy. In  regard t o  7th~ x-eturn of summons, the P ~ B -  

t u r n  05: Burrnone i s  1Lmpori;an-L o r  i s  m t e ~ i a l  only $&-a capre of 

6Xefa~l.i;~ 

1 5 1 ~ ~  Glnoy. In 90 oaaes out; o f  100, 26 2s nqt ma30tiial 

8.t al l ,  and thz r a  i s  no neoossitg for  retupnlng it.. It is om 

when you want t o  tetk6 %de fau l t  that it f a  necessary t o  roturn 

the summons, M'hy, %hen, ~cqu2rc  that any return be made ox* 

eege v&icre there 123 a defauX-i;P 

EBr. C ~ I @ P P ~ ~  1My understanding from Lh.e Reporter i a  t b %  

he progasas Co leave out  Bula 3.6, and simply add t o  Rule 12 

a provision far  :?roof o-f asrpifi.cc. 

e * nr. OZnsy, A 1 1  right, 

D a ~ n  Clark. Yea$ arnof of se~vice fo r  a pBrson not a 

marahalj proof of* s e ~ v f c s  by aZf i dav i t .  
I * 

PJF. F:it~helL, 'bt raises  t h o  q~xcskion o f  rrmg objoat- 



ton thnt 1 d l s c u ~ s s d  before1 2% raises fhe guestfon about any 

r u l e  requiring you ta  Ylle papsrs ln cour' and inour cos ts  bs- 

fo re  there l a  nome accasion ks take oourt actlsno 

I ~ P .  Tf9~'$zsralzej,m* Ye8 * 

lilyIr. OLney, I Ohought wcj bad passed on the& tS;r 

1 4 ~ ~  ]:organ*, y ~ s ,  I thought we, had gassed on that, an8 

~ r o ~  aoquiesaed on the he,Orday ruler 

P L h  Well, I ob je& t a  %hati. f think n r u x e  

thrt  roqul res  t l : ~  papers t o  be E I l e d  before %he trferl term, or 

before the court is asked t o  t &@ any aation, all.  that i s  

needed1 ft can be kapt; o f f  t h e  f f l e s  as long as tha lawrge~ 

wants it;, and he can aaae money end' postage, and a l o t  of troub 

Hr. I V i o k e ~ ~ h m r  Well, that would ~ o d i f g  Rule LB* 

Dsm CLark. T h a t  is corsectt and th9n you do go a 

&TP PJ%eksralmm, Yen 

D@an CTarlc,  I w i l l  say "chls : O f  coursa, the is XQglfl 

PsaBon l w  the rules now, ?2y o~iglnak plan waa that a l l  thirya~s 

~lhoula 60 twough the cl&r*ta off ice .  rind f o r  t ~ t  reaeroa, nos 

I have nG faeling either way. I think it w9L1 be strax~ge to 

many, oven of the Coda S%atan, that reqxzfra tha  summons t o  

out o f  the couz?t after t h e  f i l i n g  oP a cls9mt 

?;IP~ Wltcksrehanam. B u t  it w911 be u s h - p l e ~  praotice, for 

thola, and $here w l l l  be l eas  objection than if ~rou made i t  



mope complioat edr 

Dean Cf w k .  :,';eLl,~kmt is ~ i m g l s  t o  one r a m  does not 

very skrange, and- therefore Se agalnat it. 

the d%ffe~snk VIQVJP~~ of? $.t, 

Dean Clarlc, Bow about t he8  suggost-lon, Olneg? 

Eould it s u i t  you, 3LIclg@;e Olloey, i f  you wanted do make saw 
I 

mentllon of the other fellow's coraplaint, if you Introduced the 

other f e l . 2 ~ ~ ~ 8  nomglaint? 

MP* l&lemarnn& You w i J Z  h--va t o  40 tha.t;a xtP;hink ft w i l l  

aan take them oue and tka t  $8 al l .  - was just v~onrlering, if ' I 

you are go9ng t o  redre?if t t h i s&  Dean CZark--you s a i d  you mr8'P~ 

going t o  follow Equity Rule 15, so ae t o  prov9da, as 1 under- 

~tand it, %hat Z f  the paper cannot be+ seryed by the  marshal, 
. !  

in the  place of serving grocees you make an aff  idatritr Sug;xme . 

$bay a r e  served by the marshal? 
cL 

Dean Clarlx* You would not say mythllyq about it. 

Mr. Lemamr You wozlLd not say anythflag about it. The 

Marshal always makers the return, EIUPB& bzrE; there :?;us$ be 

Mr. Donworthe Ie not that Bk duty anyv~kow? 

MiCcrhell. TPlepg~ %@ a Pedarai. statuka, and we w i l l  



say nokhing about it, because tlw si;ae?~te 8l;f ll stands. 

l5pL ~ n o ~ ~ r t h ~  On t b l s  ciusetion the Chai~rmn has rail~led 

a'bout the f9.ling of the cnmplaj.nt, J ayn~pathlza en t i r e ly  w l t h  

the Chaiman's viaw G h a t  t-he papere need not ba f l l s d  until 

tllclre 1.8 ~ccaginn f a r  it. I do not; h!..va be:cors me the exact 

statnt OPT pravf sl.ons of the S t a t e  af Na~lhSngtong but . in grao- 

t - i co  we do not F-1Lc thorn .7n.t;91 there i t  occaailon f o r  itr Under 

x;2l a of court, -bhe JuQe ma,: osaar  any. plaadfngs that ape not 

in the ease tha t  a re  not f i l ed ,  

f i l e 3  enstante?, uad $3 bo th  par t l ea  are before the  cour t  the$ 

if only one party f s beforo the court, 

oamxnica.te t o  him anci enbal~  t h o  coup% order that t h  papers 

idea 8% aIX-=an;: our idea, %!:a% parhags this 20 day8 WkQ 

s l l  right. 

Can !Y not Zoa-ve .t-b-at to the BralP;&a@ 

' l ook  i n t ; ~  k b  Ewt;her an6 Re@ if Chey can find any sgeoial 

reason i o - ~  insesting on 20 days. 

yf3. D~nwo~Che I move thot the c*ctlon %&el3 approving 

Rule 16 .be subject t o  -tho unt;arstnndlng- tf& the Chairman has 

?sl~t PJlitcheZX. Za the~e,  any seclond t o  that; motion9 



NP* 13,likchell. The motion i s  that *the, action taken ap- 

proving 8ule  16, reilu%riw, ppapo~~ Lo be f i Z s d  within E20 clays 

afi;er s@rvloe: of oomplain'b, be open l o r  rsodn~idezlatian by 

tkte drsfeing ~ o m l t t c s e ,  with a view to suhstl%t1%2% Borne learr 

Blr* FgiOuhelP. No; aboliah 2% enti~erLy~ exaetgt when 

pmpess m a  :1.2od with the ooouz*t. 

? J P ~  Lemann* If ; ~ R P % ? ~ B B  AO n o t  se t t l e  a cese in 80 days, 

1 think %hey ou@~t Lb 80 in$o oour t ,  

( A  vote ova8 thereupon taken, and the 
m t l o n  was a.c%opt@&.) 

&Wb Rl.$~h@$l .  T P ~ P @  W@P$ t h ~ e e  goes, 

Hz?. OZnay. L e t  urs hays a undsrstanaiag as t o  ovhak 

%bP; vote W ~ B  OR& 

%. bfitahell. Ea~ybe we Y B C ~  betdep settle i t  ourscslvs~~, 

%hen, 

Dean OXsr~k. I would be osry glaaaed. 1 think 16 l a  is 

f b 5 ~ e  be sr rule l;ht reqc!ires Yae, gnr$y to f i X o  the pagers if 

C ~ ~ P Q  5 8  any oocaa5xm lox* tlte c t o u ~ t  t;o a c t  on then, a d  E;Sa.&t 



tihem be no raewirsmenZi foor 1"1Jfw &has in a&van~e of  Wxa1;. 

T h ~ r e  nag bs .~LCuaC%onrr, e i  c@upeeo r~"k@rtl the7 Emvs t o  be, fiZe4, 

I )* 

i~ ehae our a~p~avaX  of thZs r\alps be apem kta r@aansl&sr&llan, i 'i 

!&* S,&x-tl.&nn. W%%P the sfF@lc.i: o f  vote ~ 3 %  %Chlsr BB '' 

Bs that; efisr~, i s  no 8pe~Xal P3mnl%fneianr 
I 

B~tfrr &iL@h@S1. Tk&% 28 r l & k L .  , 

ns% 
D s r m  G J P P ~ ~  Da yo&ltnl: eo %~p~@&ar you ogr3;rzlcsn, 



$7 amber af clap. Qmbore, 28 a 8~14g~~01011 of a P B ~ U ~ T O M R B %  in 

hexbe that they neea not be f ' l l e d  unt3.l th.@ ~ o u ~ t ;  nsetda to .take, 

4lkesh3tlon on them$ and there is SuBgs Donwo~thfs euggestian that 

the, Re-arter amry out hla o m  suggestionl f o r  a m l e  pravldfng 

%h&k %ha Judge may ordtsr the fllfng instanter6 It tssensr to me 

Dean C X @ F ~ ~  1% aeeraa bs me that,Lfnere are two iliSf'gsr- 

en% v-ews here, and I do 1b0t &e8 how 1 can reaollaiPa them by 

%kink%% &bout Chem Purthsr* And 1 wonder if you w21J indie 

cat@ jug% what YOUP da@i~?e)  f s l  

Mpr Wiokershm, i: move .that 2% Es the &ens@. af the 

meeting In l ine  w l e h  what %he CChlmn has suggested* That fa, 

that  the ru le  ahall not require  the  filing of pleadiwa, or 

the rcs tu~n of the sum&onn, whnihere, the s m a m  hae been slerved 

by a porson not the marsherX, extrspt when I P ;  is necssrsary far 

the rrowt t o  t &e a Q m ~  a ~ t  ion gn reaga~a to st 

F ~ P *  D~onworkh. ChaZmn, I d id  not know that we 

wer8 t ralring ~ p e  o i f  10 all* ion at th is  P; %me. What; 1 t hou:;k% the 

m oWon meax~t was tkmi: the, Repal.tar would look up tho ~i ta tu tee  

and. tW Q O ~ B  ru le s  o f  %ha differen% Statee, and. after examin- 

% rn~kika an extraot, or a rule o f  wkat he th2nke will bs the 

be t t e r  plpclotice &Long; that Z i ~ l e $  an!: then we, W O ~ I C Z  have this  

rule nnb h9a ~ i s n r  excsgeais before. us, and then qe aoulCZ take 

Dean C l a ~ l ~ r  W e 3 4  an tht may I shly %hat T have already 



sas , 

If you .sti&ZI, dPaw up %w;~o IZUZBG* an alte.mative f o m ,  one Li l re  

th fs  w i t h  a few a~tkra t lons ,  an6 ohe substan%ially with the 

Mow Y O T L ~  p~~vgteJonf bcscauss t l z a t  %a tha  thing you have im mfna 

Dean Clark, V e q  19k?;81y, if' New York has a pule wksi.?&eh 

Zu&;e Donwo~th speaks ofc we w 5 l Z  pu2; tkwt An. But there are 

t : ;o d i f f a r s n t  poiat@ of ~ S e ~ ~ - * a & i e t h ~ ~  you wsin-k eo draw a P U ~ Q  

I lks  thzs, or whether go11 want only t o  exppass tan opfnfon now* 

1 ~ v i l l  do whatever you rjay. 

I.&, Uodga , m how rcnesy . Btato~l is 9% poasilble to hold 

the s u i t  l o p  a year? 

a 
2s sP;atute ~ s q u l r i n g  t h e m  t o  be f iLed, except vvherril you t & o  

A 
B ~ A S  p p ~ o ~ s d u ~ e .  And *ha, matf;er Ls handle&, inmy expw;porfenos, 

Dean ClePkr ThslC would do, I;irr DLneg, becauss there, clrs 

u21;8 sr mm$;?sp of S t a t e s  vJhere 2 t  i a  required 'by l aw.  

lape jgit~he3,l. T1mt 2s w1wre $ha summons is not issutsd 



i nd  nokhing hagpene for failure t o  ffXa, and them pleadin@; t&eg 

pl::cei 90 that it 8ems t o  me that there i s  on& eonc~5deraCion 

that  vpe ought to have in mind, bosiaes MPr DeQgBs nbtion abozlt 

earqirgthe papma in your hip-gsdkctC, ran& that i s  whether 1% is 

goa8 g o l i q  t o  encumber o w  publie rscora wikh lawsuits that 

are brouight an8 settled. Now, I know that iln CUB@ State@ there 

is a large g r o p o ~ t i o n  o f  actions tha t  do not g e t  any fkutb~ 

khan the pleadings. They are settled an8 dlsrn%88sdt and ff 

those were atidea Oo yow ju8i~i lal  sea t l s t i c r s ,  and,. you hrd the%* 

clll3.G loml number of papers Ca f ile, you would have a etflll  

greater qu8g.t;ion o f  what we are g o i w  t o  do w i t h  a l l  thft- p a p 6 ~ ~ .  , 

I Mr. Dodger Well, 2a there not a right a f  thircl part iek 1 
&en --.; t o  know whether Chere 2s an~r ~ftl~a$io&'ptonding ,with re- 
1 

gar& -80 a partlcylar piece o f  property, and w i t h  r Co the 
I 

eokvetncy o f  the 

H o ~ g a *  I do not b o w  whether $ht;htsrs i s  OP n&wikh 

i.. 

. . ;  

MP, L b m n .  01 a0ur94, you allow 80 days t o  s ettle, .an& 
- I . .  

if they da net sett le  qiLtblb.$#& days i t  may be pcsndilyq+for a y&l 
. ' - <* 

: QP two gears. . . '  
I 

"re  organ. L O ~ S  o f  t ~ s  o w  pracotice we  not , .' 

. I  

sslGt&e un$%l the aetlre was appl~~aohlng fo+ t r i a l ,  r .  I 

t i 
, l r  + 8 . . 

I 

..' /' 
$ -. , 



g a r I , e t m a ~ .  %.t; $8 9tT3 'p  lLuL YOU WOXCL& l l ~ k ~ e  

t o  Ti?..; the papers very o F t m  in your p~adtiodr yfoioa get  the 

papem is the oourt, !do you not? 
I 

t 
Mr. $8organ. ~ i e ,  get the papers in the oaetrt when we get 

a nskiae 08, a %~Aalg e h t  otouXd be tllB t g m ~  for E f l l n g  the 

pap%PI 0 

HP* ~~rnmn. m d  %hat wou3.d be, 'ch@ t i m e  that you . . vmwould 

. :  , . 

MP, Lemannc So that you get  thcpapers ~ ~ ~ Q G O U P ~  when ' 

you s e C t l e l  

%. Mo~gan. Nos 'RB neV@f get %he gPlpers iln$o oourt .when 

Y J ~  ~set%Teg the, @lqXy k b e  we put the paper8 in the o o w t  was ' 

when the, deftsnaant m s  no% @empeten$. Vdt get the agprovaZ 6f 

$be court.  We get B ~ ~ X e a e 6  aptr. dirrmiasal, acad 6he lae*ss would 

knock out %he lassuit, smd we gat DO gag era at alX. 

%?+ E ~ ~ Q M .  T sugpoable Dean CXarlr would like3 t o  htwer a : .  

numlse~ of s t a t i s t i ~ a .  Wauld you prefer the f i2lrq3 ,of' casee l  

%pbr. Wiakeriehm* M r .  Chaimnan, ape wego ing  inlso e ~ u r t l  . 

isPlaL w U 1  mlvcs Lhis quor9tionk 

( 'Phere~pon~ at %%sf38 o*6lsclrc Chdt ~divierorg Gumdttes 
/ 

! 

%oak a reoelils, Zw @rdw t o  be ppreaent at Che opening o f  C o w t . )  

L 
- - 



I t 

A 6 I : 1 
1 -  
\ $1 " I  i' 

I ,  
sz ! ,y 8 988 , ' i! 

1,' 

!. I 

I 
I 

' 4lFTER RECESS, 
- i . 0 

(The ~ & ~ f a c r ) P y  ~ a m i ~ e e e  ~s&@~QmblsrB nt 1$$.11*1 oral*& 
; , >.; 1 ,- 

I 
+*a* ) ' 3 / +  

,: { 

grestbDC rng&bp i r  t o  r eguerit the Committee k o present; 
'x' - ; 

the ai&de&$~ve ~ z l e s  and exaeg8aig~ and i C  seem t o  me that 
t $ .  

d l  a 

, efts laye. So f;bt I ~ugg4384, if. we have the:.plame ,vfleuo:, > i :  
'tk. lliightl$dopb t hat i.ssoiu%ion rnithout fwth8r dia cuss ion 'and ,- 

' f ,;/ , 
1 .  : q/*'i 

7 ','* / : 
, 7 j <  
! ; 1 (& vote waarae taken atld the mot% on, I$&@. 

r ( , A +  

1 -dz:.;laaboualy adogCs8,) = + *  ;/ Mr. lit ohell. The next %a Rule 17, Dean Clark*. I . . '  I .. , 

L ,  < .  
. %  < 

'\HF, ~ o f C i & r  I d i d  want; t o  aak Dem CZwk the p ~ ~ p d e e r  ; ' 

t las t  exouae. 
' I  

1 

i ME+. BViake~sh&m. In Rule 171 . . i 
' A  

I 

! .  I 4. 

~NP, Loitin. In Rule 164 Not b@Zn.ng familiar wl%h%h6,:;!; 
' %. = 

i 61 - 
@quZtgdp~&~ti~et l ee  mht ask juaC w h a t  i e  Chat ~ % B ? - ~ Q B B  of tklrk,!;; 

1% 

2f the/ a]bgearanee of the defendant ie by f f l iq  rsgpaapanab8' > - 
i , 'I 
1 

i Dean Clark. 1% was mb\LnXy L ~ Q  aXLow a pepson t o  . oomel .& 
i 

and ggbt papara or naeice of aat3on 9n%he @a&@, Of.aoura6, :: 
I 

I 

i r  we! do not have--the mle needs t o  b~ shangea s.oaewW*t;, i f t i  * 
A 1  
i 

%betre are n o t  go&% t a  be ,p6?pess f f l l e d  at onor. Now, ~ \ l Q a r . +  
1 

Dcrlzwartih ha8 g u ~ t  &fv@n a ruLe %o 1 ~ 3 ~  in a l i t t l e  laCe~:* I&&(& 
/ 

i l J : w @ ~ a t e a  the 6w~oae.r this. 1. w i l l  just th is  aq&e$-- 
, , 

Iie aaygt 
[, : ' 



*~f&@s ar pm%$ fane @pp@W@d b &an aalian, Im &hall bcp 

en2;it3.eA %h. tnr5l;lrsn rrotiae of the L&2%8 arnd gldiea of t h e  hear- 

ra??ovin6s peo:Z@, i p t a X t a d 5 ~  shanga o f  alta~xslag~, bo k ~ e w  it, 
i 

I 
I 

alekaut; any p e r k i o ~ 1 ~ 1 ~  %amnixlnlogy. 

P St ls%@ ~ D B L F % ~  % ~ i  W 0 ~ Q B ) ~ B  ~ Q I G  B @ B $ , % ~  

%P, B Q @ @ ~  HQW &&@%kt ~ a ) p @ a ~ & a  ~~0~961ZX9.11 

D B ~  c%griks l i r  appsare t~ ~ f - : ~ ~ ~ e ~ ; g  t ; h l ; ~ t  b~ eta@@ I . &  

vze&$ t c s  rr ,pear splagira&Xyt %%mt $4 orndesr Bu3s 26# ae .t;@s vemy , 

@a&, vbksc i r  I% saygo @%I@ ~lorpg8oirrZ appstarsurmoe ils ncroessmy t a  

paiere sush a ei@f@wcet @a% suah cief onsss slX+el3, ka dem88 I 

wived ttg > c rafaiied % o~ p ~ f a ~  ~o i;tm 1112a45 anBmks~ - 
I 

%bh.r, L yofi4 w h a t  you %ouZB 
1 



I 

I 
1 

"Nos about; t h o  speoial appeal~ancre?~ T h n ~ ~ ~ o s e  t b  answm? 
i 
i 

t o  Chat 1s th ie  8 RuXe 16 aernner a gencs~al / appcsblrame * 

EliP. Wlalreraham. We1Z, waul& that quite, oovsr tho quea- 

fn wi%hout rubmi2;t;lxig bissslP to -b k6 and move t o  
! 

dismiss the ease for @omst furledlfoG%onal t i e f  erert. Now, if he 

Dean Clark. M@W o % q  Lm@uagts Se not; suffioiant, ' 

I 
1 < 

becausc, w b C  wae ZnDeatLtaB wag Oo @dl3 that ilf you &&I no% 1m% ' 

to appear g@naralXy and 8uPllil;tC t~ the juris&3ction, S"QU OOUXCL 

appear sBsa%filiJT+ 

PAP. Wlake~sham. WhaZ, Z wag going ngeo ad8 i s  %ha% i t  .%p, '- 

not: neaeesarg to r a iss  auch a defenrre. Bu% oni the other h a n b  . 

In ordep %a be held in BLISS t h e  motion 2s &@ni@d, ant5 an'i)p- 

Mr. Donworth. You t&e the ease of % ha qau&ity BT%a3,@g 
/ 

, Mewe, i5h@l?ca the MlnSng News was natgi,ersan% therat+,Lx-vow, '%hby 
*. - 

<--k,, 

: moved ts 84% a8$8@ the serviaat,,a~d %keg cox~ld no* appear;' 

Dsan Cla~k, f thi* the Jungwga: 9@ no% quit;e ste whll 

@hasen as it ehould be* Tbd itlea was, 2n orrPsr i;o enable the 

. &efdn&&nk Co appear spe(4isrlly in oPdaz Co move in. abateaebn9; a@ 



language would lnolude a 30% of Chings. 

%. IgTorgan. 1% W Q U X ~  include evemhfng ~ x e e g t  ex- .. 

oeption t o  the jur%sd%ctfon. 

!fir. Lamw1. Pet3 that is not %he3 kind of appeapance . 

tb t  would aave thoere right;@, . '  t 

Dean Clark. Then mg languagie aaae not.cover 1%. Xy 

iclea aa8 t;o g e t  cawlay from tqqeraranbs in gen~rrr3. &~Pas i  I waz-&et$ 
< 
1 

t o  get away from the questtion of general o~ sgetpial aggsareuneer, i 
beoause, ho rrroub4 p a l $ @  debaCable quetgltions a$ ouqae. 

~. 
m. Wlek~r~1ZIPm. Birt Ghat ' l s  one, elde o f  %%* The otkep; . % 

s ide  3s) wh~ther~ by making a motion &be suBmrlt.ta hme$f % ~ a  - 

the ju?iad9otianr It i s  important tln& he shouZd be able %o -: . 
. > .  

make, a motioa wit$bout stlbmittlng himself C o thtt j ~%sdAc l ion r .  : 

I 

appear ageoiaj.lg and m a k e  a ma2;lonr But i f  you do, jfm oan 

o o m ~  in or stay out. i 5 

ma-Dabie, The% i e  n o t  s\ general appearance, L o  acme. I 
I 



where, if you appear and quetstion w h a t  has been done, that 3.8 

sa general appearanoe. 

Morgan* The question l a ,  Bo you mat t o  atvoid that? 

Dean Clark. AIL I wantedto clo was t o d o  w l k h  th6 

usaZsarr CsrminoXogy a s t o general. or erpeaia2 apgearsranoe. I 

Eer ?$organ& You do not ~ B B B  0ntZ1(3 qasstion of whether 
> .  

the g ~ o o e ~ d l q #  alter t hero f 8 w E I U ~ I ? I I ~ B ~ ~  O? f o jurisdlekion, i s  
I 

/t/M, 
a g e n ~ l ~ a x  trppearstnce, ar, t o  whlch the oaaes ape oonf lLe t ,  the 

4 
FederslZ crass8 hold$% 3% I s  not. O f  ttoupse, Texas has a slatutt$, 

whioh the Supreme Court hag uphdslGt tht;ha% ax1 appeapames are 

gane ml . 
MF. ~ ~ @ ~ ~ +  SO a%d . & ~ % E E I % B @ $ ~ ; ~ % \  

gean ~Isark, I t~ying t a  d.o w ~ a y  vhth. uarsleso fop- 

mall% i o s  . QensralXy spsaking, a;~gaal?smats %@ to be, sb~%e~@d 

by the&efenda&t f i l l n p ;  hie  WiIhiWePr xn his anse~  he has t o  

raise al f  his objeetion~~ Of.. cou~ee, I lrupgoere a tllffetrent; 

guestllan of juriadictien hs can prob,babXr l;pFais eat any t;imtma, 
i 

but in general. l.ls mu& ppmYSds all the obje~tl lono in hisr $ n s w e ~ ! '  

Db* Lemmr Wl@lZ, he, could no% m l s a  *he q uegtion of . 
I 

ko Sin& wnothes wa~,  lana everybody platane t a k e  no%@* 

MY, Danw@rkh. 3Ior 61o you dlseinguish beCvo@@nZIhe 
* I 

$~$r&iat%ola  -af the subjreC laalter jur%ndic%ian over the 



person, l i k e  fn the Mining N@BB ease? X t  eeems to me that f i  be Nining News case, in which the Federal court held that 

%he serrvlce was invaXilld$ becatwe the presidenb waolras s imply 

dr~iuall;r there, isin poinf;, Brave, you not got t o  have sgeelal 

appearance fn a eaere o f  that kind? 

Eirr* Wlckereham. O f  oourse, i t  does not say that; there  
.# 

shall b~ nol:.spesaial. appearanas r It aaya, So fospeaial appearance 

18 R @ ~ $ ~ ~ M P Y  e o caiae aueh a d@Pan~e, but a31 eueh d efensee' 

sha3.1 be ~semed m i v e d  ff aot rlais~d in or p r i o r  %o thh fiZing 

of the answer," That would s l C i l l  leave it open to the d.efsn8- 

ant t o  lagpear apemially and m o w  t6 diamiga, on the g r o w -  
I .  

Cake the, Mining Neva case--on the, grouna that the &Xilining N9we 

was not doing bus2nees within t lre State op 'diatriet%, and ser- 

v ia@ upon 2 % ~  gres%dtsg% .t;oaeuaZZy these was not h f n d w  an the 

@orporaCion, and theref ore &hey araked tha t  the oaas be cliemi~s- 

@ B r  An6 therefore, under Chits we oantafce %ti that the objeo6t;- 

%on f a  answered %&it l% i s  ncsoessaxy lPor h i m  t o  do sa. 

Dean Oltik~kr O f  aourse, I ? .a~e  in mind the pwpase t.0 
c -  , 

Morgan. j: think: 2% t a r  

Dean CXap&+ Y just; w ~ n t  t o  g e t  away from thlk-pro- 

trirsilon of appear%% rsperollally, 2nd ao on, when thta gaper show8 

it* F u ~ t h e ~  on in Rule 86 I that;, far puppose8 of a 

yotion, T think i t  oran be dens %n .t;he a&Lftswsr, auld 3: do not see 



&&. Morganr 1 think i t  can, an8 T think you 

ought to t a k e  care sf k t .  Suppoee, f o r  a first defenott fn 

his  answer, he attack8 tihe sarvioe of the summons r 

be a soot3 def  ens@ i n  hibat&ment . 
Dean CX~pkr Yes4 

~ l p ~  Olnegr He attacker.kkre ssrvlce of the sumanal 

p p g  Be attaaks 

I&. Olneyr That  wcruf d be a 2;ood t lef  ense in abatement+ 

gape ~i~or@;an,. Ohc yes, i$ wauld'be a good dofense in 

abatement as t o  the j1.,~9t3ttictfLonr Not at common law. BPI 

pears sgboial ly  ~wnd pleads in abatemsnt under the aammon laxg 

Is I understand it, in Tllinoia, he 'had t o  do i t  @%%3r the last 

Pracrtloe A o t  i f  the clsf ao'c did  not appear on the face of th I 

1 

reeurnl the only way Go pltterok: i t  was 'by answer, and7in a ggeB ' 

1 
I 

many o f  the Cad& S%atas, you can plead t o  the Jurlsdlotlan and ] 
m *  

t o  the merits sat the slam@ tlme, ant! galr p l ~ c l d  %a j ~ l s b i c t i o n  . >  

I I 

I 

A 
an 

Mow, ns  I und@l?st@nd Dean Claykts grovi~lion 

providos for bu% one .&%wer, and in %hat anEiwer you o a n  aetack: 
- >\ 

jurisdiotfnn over the psmon, ae mil ss ov@r %lls subject wt- 



for a erecond aefenss, go to the marl t s ,  

you ~ e r t t ; i n l y  are not ppovidlng th&% it i s  a waiv@r. 

Dean C l a r k *  That 19 trme, I think that i e  psmnfbted 

rather generally Under @odes. Pour anewer ler partly in &bat;@- 

men% and partly on the rne~sers. 

18t lo~ga~~ Bursly, 

Dean Clark, NOW$ the embar~aanma3nt fe toavo id  ae.par- 

a t e  grounCLe' of ZiLfng defense8 r g$t a3.1 the iseuee at 

onae, and the whthals purpose of Rule 86 i s l  to brlw up a l l  the 

paints a t  onae. 

Ms. Wiakersham. Yes8 but that is Just w h a t  the, defend- 

ant does not want t o  do, i.n aezsee a w h  & as the RIinLnlng New@ case. 

N o w ,  you a s s e ~ t .  $urLsdleGf on over a oorpora+,lon, s@rving  an 

int?i~rfd& dfirsnLor or  o f f i c e r ,  The oorgorlation doe@ not wan* 

ovsll philosophy. T would st i l l  in  tho% aass i l k e  to have him 

Mrr Wiokarshm. , TImt irs vdhat I nantcstt to a sk: ;g@ua 

Dean Clark. Am$ h that oase, I gut in an a1tesmative.- 

Efr. Letmann. He asuld brfng 2% in seporatelg. 

Dean C & a ~ k *  Yeae 
, . 

Le~~na. But; 70% hatrat seally given h2m anot;hs~ @p-. - 

;. 
\ - - . . 

5 ,  

A*< - . *i 



portunl%y( but Iwas afraid people would get  a lBttls ex- 
A 

c i t e d  abou* 2%. '%e whole %tie% of 26 i s  4 ~ 8 %  a ~ o m a -  

M P e  Wiakeraham. 1% i s  a vary rcgal question, y o u k ~ w ~  

and move, he gete arawn ilsto ZL%iga:at%o~i. in a foreign jurfe4iot- 

ion plgainst hip wi31, and agfalnsP; the 

D a a  CXaf~k* 

&ial.e, 26 wne t o  g s ~ a % d ~ ,  nothinf~ that  vroula ~a i va  the querrtiong 

hra not taaf verd anything by gu%tLw in a docrumen* that says, 
' 

" 2  appem? . &plsaSrrlZg am: ~b J B C * ~  to l j h ~  J ~ t T i ~ B i 0 t 2 0 n r ~  

ljirr W2aker~ham, fl& a330 may move, and apnew agealally, 

a21 righL 

ml,t@er$ $0 move t o  quash the ~@PV%@& o f  the sg,m~~~Qmr 



Dean  lark. p i l a  yaw  eibatement; ma.t3@tz and your 

BIpJIr. OLneyr I tc*ke i ~ r s u e  w i t h  Mr. ~~!iorgan. When YQ'o;~. 
. . 

slcC5on pending, o r  a plea i n  bar, urle-er kho atatut;er ft gma 
= ,  

t o  Ghs a c t f o n  i t s e l f #  wlxnrhils a moeion t o  quash the s a ~ v f o o  o f  1 

swmuns simp27 $o&a to the  qufsstion of Jurindiofslan far. the 

Mr, Morgart+ You nrt.1 um%oubtodly right; &a the ?most ao- - :  

I 

t i v e  use af  the plea in abal~nent$  but mast of the, oommon islw 

, 

abatement, PLI ~ I ~ B R  in abatement Th.ag a r e  a11 &%Latory pleas. 

1%. Olnay. No.:, oa plea to t k e  j x ~ i f l d l c t i o n  of the s ~ b -  

I~TF~ Hor~an. I am not ta lking about; %hate 

OLney* Buft; a plea i s  made t o  the e f f a ~ t  that there 

b ~ s  not been truffia3.ank service on V;he m a ,  an& %ha% does not 

HI?. Dobier But  he oan (get anotn@z? aervlae, %hoqh,wn 





Mpe Donwo~th. &VB. do not use that sxprssetion. 

Morgan. I know you do fiat, because Tau are undep- a 

code * 

plea inlabateman%. m?.rltae? 

Idp* ltrarggmc I: suppaee because the (pleas tare a l l  PB- 

I 

abrattsment* Now; as a =%tor of faat, a plea Co tho, julrls- 

ditct&on Se no% a di la to l~g  plea. 

Prof.  3under.~snd, Th~h~lre i s  aa runb%gui$gl 

F#kJir .  &em&. The onXy Mllsigtaity, fwrn t W  stmapoint 

of t h o  average lawyer 2s that has been thlaked sbou2; In . 

o r  challcsnge the jurisalction' of the o o w t .  

NIr. FJilitab@lll, Over the p@~eron? 

Mrc. Lemma. Ptls, ovcsr the peraon, an& bh@refore, ~ 1 x 1  
I - 

I 

wo nsod to do now 9~1 %a aQk the tmwpt; for fw'bhe~ oonsiaer- 

Dean Clark. I think I would make ~ n y  awn pwgo.se a 

i n  nace&aaz*gjf Co raiad a deiensec-Rthe deEendane does no% w a i v e  



a l l  in the papers? 

hg-ve, l;o ~ o x s  in vary g~omgtly 
1 

&IF. Wlakersham. The, graotical point i s  t h f q  A man 

f i l e 8  m a n a w e r  and tplkss O ~ ~ B O ~ I O Z I  to the juriseictioa dver 

Che person. In the  first piace, that; question d ~ e ~ l  not ooae, 

up for deaiaion tmt;lf the earths pame@ on f a r  trial, and i f  wh@n 

i t  @me& on f o r  %rial $8 B@f%t&h@d, in tKIat, he has 80% t o  . . 

go rt&t t h o w h  the f i l e  andl authorlee a judpenl ; ,  ran4 he, e~p- 
' 

pea28 from the judpcsnt, and tklat $8 one o f  the error8 assigned,, 

R"d dn the otnerr hen&, if he apgatars rrgectraZ and movss t o  dismiss, 
4 

and the motion 18 dhenied, he bas g o t  t o  appeal rfgh% &way ho rn  

thak order end get a r e v i s ~ ~ ~  , % I - -  . 

EIIS. ~enann. gat 'evergwh6re. ftt 18 sm ~ n t x r ~ o a u t i r y  * < 

%&P, t~:%oka~bshabm~ If ha, appc4aPec ape@%& b ant2 maveld t o  
A 

dlemjlas an& it 21 denicj8, he had a rf ghk t o  opgcsailt 

Hp* &'iorgan. Yhat i s  by atsrtuter 213 W@W Y o P ~ ,  

Dean Clw~kr  In New Jlarg thegkav@ alppea28 on alX 

s o ~ t s  of t;kfnga latlre %hat. 

Nipr Vi'Jiakershbun. Well, a prel%mlna~g gu@r~%hn aflb@ 

that  i s  a@ttlqs& before WQ pe,m dram in6o the thing, an& it is 
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o f  great ~raluc. 

Dean Clmk. 1 :3uat 8 6 ~ 3 ~  that I i t  $.a aoi; rn la&- 

dsfesndant never 10 1s just, &Loss of time, NOS, you. 

j 23% have t o  try to WB aruxka, judgaent; raa t o  haw many caaee 

M r ,  Wiake~uhb\H1. Vr$Zl, 3$ ha dloscr not ~ 3 2 3 ,  hs ou@k @Q 

w i n *  

Derstn Clwk. iV@lePLX, W a ~ b u r a t e l g f ' e ~  him, does ~ Q C  

hrngpenr mWar W $ Z ~  "loPkr (f:1~@h%@~.) 

%* Wietrerahrrm, If sm U ~ ~ Z Q ~ P P  3 . ~  sued wbo happen@ Do 

bs in Nsw Y o ~ k ~  6m8 the @arporrntion 14 $he p6t~by, I A6 

Dean Clmk, I Bo not h h b &  ha, sholllCt d o @  t o  ~cme 3.3% 

Mp, O ~ ~ a g .  trouble i p  %tiat; you put; in the, €%at@* 

Ln bw, or a plea af unotibur ackion pc~nding* Novs, iso f tu' Ire 

suoh rar p 3 ~ a s  abt that; are oonacsmaeel, wh5Eih lare atriotx~ pglsals 

%n hiar nnsaeP, and % ~ y  them along r l th  aJ1 the pest sf  &3ne, 



~basQ1 nut taofa+ 88 a motion C@ quaah the a~lerviae of arm&- 

mom is conaer%&%, and th&C &er graalioally what i t  amom%e %@-- 

hs ought t;o be oomgelle8 t@ ntolkts that before he pplea4ar Be 

oughe lzoO %o Mvra the p ~ V 5 2 2 ~ 8 a  o f  adking a plea o f  %hai; ~ o r h ,  

and, axso of pa%t iq  ?;in an angaep an8 mraiting uni;il t b  % b e  o f  

%rial hef"ora 5% . t r i  t3d8tetmLmbl~-,t,$ theper l a  go%= t o  be any 

W D ~ .  Ol~@ye Be cugfll: not 

Morgan& Hs g e t @  %ha% now, an& Qhen he @an $0 in 

l;nnc% cs hlsl moeion on t b  s@ritrr, and i t  $8 on. appeafi- 

XP, OJney- (Tatmrpolaing), Evs% he 8houIdlm%k@ his rtroBioa 

and have the Ckllng &@%carnine&, and lzezre i f  8e9;crmPneti 

I s  gLvtV11Pg a sh&ngc$ 'co de2wy the @a@@ on ~ m @ ~ h h l g  

Ghat probably doctar a@% aaa%+ The wWLa phi2oaagktg 432 W b g  

the defendant i~psdlk up g~eapklg m a  a8 onorir i s .  t o  hamper the 

4(bPd)ndm%w-b0 eax% &om h3.a chnaee o f  delay %Weugh theme mu- 

*%ow a%l p~@aeaodil%%gra, .erhiok* HPr T:!;lorg@& vePg p~operkg oaXZed, 

@a they sasts oftian orllet&, Hdilataw fao@%oas ," 



e o x * ~ e ~ G o r g , ~  &MI I t hi& the raveraga. plaln%Wf aouI.8 wane 

&aes RQD F @ % B ~  l hBt go&ab a& thq jump, that he, i g  au* o f  the 

plo%ursaj nhercaar the @;ffeot o f  the o t h e ~  mcr$hcrd l a  &o keep 

h l m  in the gitaturtag an& many alf the &@Lgfendaata take advankage 

o f  thaL, beaplua~ khe$ 66 no% rats@ the point whensvc4r i t  would 

be keXpPcll t o  the pXalPleXfP. 

BIIT. M~Pg$b*gan, Yea* 

MP, Oln~y. !J?her6 %a OhSs thought abouti the glaCtm, 

that p&rh#ps Dean C l f w ' k  ove3?3~@k~B. T tihlnk thesle mutiionrs *a 

quash the gsrvi6tl of swxans a a t  very ~ a ~ s S y  as &allaylag the 

caoblgn, uulaeg $here g p ; a n ~ ~ % m e ~ i t  i n t h e  hs~tion. X t  Boea 

not cow 2n %be caf raes of diPrtlsry fachclick: a& a15, Tt; 5s ra~axy 

uersd P' ox3 tha% ppurpoa@+ 

under Ra3.e S6T U&or Rule t?6 the d&f@m%k~k n o ~ m l l y  i s  sup- 

poat34 Oo Ill@ his hmsne~ b s l l i - ~ g  sveqr@h%ng, a W  than c ~ n g  bas 

qelztle the whole queaartfong tPuat i s ,  ycu bve, ~ 8 %  Bht9 B@f@IwlB** 



ant an zlaoorilj and then i f  it loek&i @a the rmetts~ ariX3 exad 

ape not aupnua~d to have your pcal.Smlnsry hsdlring u a e a a  ib 

loctks %hat way* That  %a in the body of R u b  864 RThe sawb 

oppsrriq prrrrty, i f  i t  Pintla G h t  a desiricsn on @a& 4etenas nu~y 

fiml;?;g diglpoes, of %he whaler ar a a & ~ e r i a l  part of thet aobioa* 

Iagemi~ B T O U ~ ~  B 81trie+ defens~ by wag o f  abatsment i s  

eenaerned, thfs rule rsqul~inpj  the cum0 t o  ooneidcsc i C  fn ad- 

van @@ r very valuable bne r qjb@xk J: fa- 2% in *ha P'tdhip, 

it: go% nty app~oval, ar the reeulC a? experrieanaeca %hat I have b a r  

En one cram Z inberponed my plea i s 3  b a ~ ,  an8 ask@& %he GQUP$ $tr 

clonsi8er ie, auld we ssp& t W ~ e  weak8 cn the meribs, end t;hecsn 

the caurt; dsaided 1C on o plea i a  bare Bu6 $hers@ p ~ & r  ape 

sntirely dlfictrent f ~ m  Lh ia  zsttes of guaekZxrg serv%@e @$ e m  

oanaid&ratZon to lRhaC astuallg h a p g ~ ~ r  Take tbe ease, 0.f khe 

QuaSitg lvliniLo& New. at3 Hin%ag News was wed in P t s  o m  
e .  

*i@%, But; assxx@irrg $haC Quarbi6g m s  exsclrt~r o f  his &t;;~;therle 
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i t  was legal. : Nov, Quality 

A- - O R O I P ' L L ~ O P ~  serves the Mi.ning Nam,anQL maklres th i s  sffrsotj.tre 

serarlica. If the e2d-er Qualitg i s  dead, and therefore b h s  

pln ia t f f f  llos no oapaci'cy t o  sue, that 3.8 a plea in aba%emen%Yrt, 

vchioh under Dsavr ~ l r a ~ k g s  exqg.est;ion baoomrgs one o f  the &@fens@@ 

Co be . t ~ i e d #  1Slie the otherst and under &he Constitu%ion o f  the 

U2lted States, tlat iasua, whethet! &m3.i%g Ssrt io~  IP~gng or 

datad, must be tried'by a ju*y. if rr Jwy ;Ee, deman&rsd, aX%kough 

4% l a  a-.E;$er of abat@aenk* Buai goupa~*tofi  Wasfa @be 

stprvlsot never %eta $0 %he jWy. 

&4?. Morgan. %at tla r%ghh 

Mr. D o a ~ ~ ~ k h r  An& %hnk should br, re~agnierd as a 

8ifferent th%ng f ~ o m  &at we have been d % a ~ ~ & ~ % k ? &  The paobion 

artiale i s  t ~ u e  thwt warj. pzxbJisheB agaimrst &@oearre& &ua5%by, 

whme PFI you g o i n g  *e, gety Then you get  a jury %ria%, axld 

you b v s  %o grspare $ o w  cam and ga fn and tm 10 before t b  

$wy,  as ao whet;her ChZa tmllgany aaa rtsalXy &aoing businese heze, 

and ax1 of th&, An&, gen%l@mlllen, this l a ,  81 v e ~ y  ai~Cin& =t;- 

ter--the gueatlan o f  tnrlnathe~ you have rppaa~aad--*h@ day in 

e o w t  has, ao%hl~g to BQ w$th these matte~s, really, as Lgt &bats 

men% Under the mo&e3?n graotfedt. 

paw CZaf?b. I 6ua aorlpy t o  say t b C  5 must b b l l ~ ~ @  m- 

relf that that i e  m e  e i  a di2ei"co~y ~ot;%on $hh aXxaest a n ~ -  

*king ~Xsre, bsbau~le, %* %la not $aCtlng mywhsrre, rtstiilly. 





return, am-- they ernswered set;.ting up that  (-he sherfliffo r s t m  

was Pal-se, thc  o h s ~ c ~ e  %flat 1C was f a l s e  would ba . demurrabls, 

because you could not Zmpaach the  sI2a~l.f T r u  prtwn.  Now, 

It in illinois, @h%ch i s  has the eciirrurlan Law i?racticts, If the  

sxoeption appo-r@d o tho f ~ t c o  o f  Z;1?3 return, then you. cmld  

att;ack it, but if i t  Lid not appear on the  I ~ o e ,  t h o  an 

could attack i t  wacJ by a plea in cbatement, or a d i l a t o r ~ g  p l  

in T l L l o i s ,  and. I t ake  i t  that vrould be "zhct only m y  in Ill1 

nols  to heniila it. You could not bring the thing in yom 

di lato~gr  plea; gou could brim in only %hin@;s that nppearee 

an the faces ~f the record, 

fJr .  W i o k @ ~ s h & ~ ~ r  Yes, but ae have, a il.ffferc?nt notiar 

In thls oountry. 

I&, &liloPgan, Cart8 nly,  ise h t ~ ~  ei. tll.Fferent notlan. 

Eilr. Ytvickersham, iTa have E probl@m of a mobile p ~ o p :  

moving f r o m  one Ju r i sd f c t i on  t o  anotb~tr,  You have a ~equzr t  

meat tho% proccedlnga may ba brought An carttafn places; . It 

~ n d  woZtksI no"chaving a place the a, rind- rnot doing a11 o f  h 

buelrmas %her?@, but h t  i s  sought; t o  sxtencl jurisdlotion of 

Hew Yo& o o w t  ovor him by service of procese i n  t b  city o 

$$ow, why should not that questLon is@ t rcbd out 

eperd&ilg in the eiarplest ~ a ~ a l h l e  way, withou% e ~ k i ~  



the defendant t o  -Lhe possflbilltg o f  bo2ng involved fn the 

jurisdiction by hslng r e q r ~ i r e d .  t o  propare his defense, and. 

go tlnto a l l  the rlge~narals that  i c  naadssarg ' t o  :pt; reacly 

f o r  t r l a l .  It seems Lo m e ,  in the 2,nte~es-b of the buelsleaa 

of the c~ourt t h a t  th-c,re i s  no z*eslson why- you should burder). 

the aaur2; w i t h  a l l  t h e  details  of work in a igsnui.b whlck daee 
! 

not belone; i n  i;b@ court ,  and whioh crvrould not e?n%b%e the  judge 

to decide p~omptlg--baaaues i t  d i d  not belong 9x1 the court 

qnd would be rsmovsd f r o m  a l l  other business in the oour't, 

Dean C l a ~ k .  O f  course, th2.t i s  ~x~?ovided f o r  in the 

MF. Wiokershm+ It i s  provided in t h e  r'ule %Mt 1% is 

Dean Clark. Ha. I qa.3 not; wholly true t o  my own can- 

Ziemannr O f  oourse, there is a 10% to talk abauf 

Ilean Clarlcr Of course, in K@w Y Y O T ~  YOU can put in goup 

f$y. ~Jj(niokerskam, Pns . 
Dean ~ l a p k .  Bx3ut I give h % ~  %the op'b%W* 

8 * h e  And. then wBen you put in the answer, 



us o ehanoe to raake ;brig rn~I i ioa i4-b a21. A'D the bettom of 

RuZe 86 i t  saya, @When 6Ple aefrsnee i s  suah that t f~ m y  abate, 

Chat aeCfon QP otherwise rave%& la deais%oa on the mcsrits; the 

def endranC may, in, l ieu u i  the & ~ O Q B ~  tilt3 hfti metion, i lz  a&- 

vatntss s f  hfrs B ~ W ~ F ,  wharafn he ~ B T  p~ssent asuoh aefensre." 

Now, sl mot imn ai that; Xxltstd hao n ~ ~ h i o ~  t;o &a w i t h  amy defense, 

~i%ber astl abatement; QF o f ; h e m f ~ ~ *  

F!jp* B i t ~ h ~ I 1 .  You object to tM %em nb~fsrasenl , 

Mr, l r e ~ a a ~  KslX, X think tha2; language, to be 

8afsndaat; aau'Sd mskct a mot fan in  whiah he was trying %to rais$ 

Oh@ qu@s%lion of' ju~iadics@%on of the @OW%? 

C l ~ k r  Na, Z thau2@& be ~ho1~2r2 no*. 

Mrr. DsBga* We21, I think that ahauLd be ma& p%ain* 

, Dean C l ~ k r  Raw, f am r t  @oats the ppaln* tihsrt, o f  . . 

souse@ AT 61 lrroLi~n 2s not a Aefmear, X shoultl 



%r brought 223 when he appears t c  dafen& the di~f;ion an& %a- 

stwntly ~ a i s e s  the abjeation sdhicth goeiS t o  th lrs~hir o f  khe 

Fuze * 

Mr. WZ~k@~s&inr  ThaG i s  what  f w ~ u f d k i k s  toknow, be* 

@staple sometimes Dean Clark says he does, a d  aomat2me~ he Bay8 

Dean c h a ~ k *  No, there i s  not rsur~r gues%ion bt;t$ w h a t  I 

did not* And fln the rule X gut in t h e o ~ i g l n a l  motion. I 

stuppose the rule wauld oover Bbe atamans rna%te~+ Bat amin 
? 

J say this : i e  a guasGisn csf norda ho ct a ~ r y  out the idea, and 

if these wa3pds not; do that we W&B% t a put in d i f f  &rcsnP, wo~ord;a r 

Blip, I;smnnr But raugposa 1C in COW*, an8 lhslV9 

I)ean CZarfc. He can gut them a l l  2x1 hia &mwtpr. 

Deran elark. Wle3.1, hs does net have t 0 gut them aZ1 

' O T P ~  Lamaan+ 13uZ; be would haVe f~ p ~ %  his j u~ lsd%at fomX 

l & ~ ~  Lmmna, fheheraf ore, f f that t l rue., ha @ a m %  &a 



13oon Clark. 1 auppose that omes in rshsre Rule 26 slays, 

%hat is, s e t t 2 ~  the gut~stion of whether he a&a 69% %a defetld 

tkisl rruit, before  he, raiaea any o t h e ~  issues. 

Dean CZapk* Its, 
I 

I 

xi.tchelZI You maan he baa t o  put t h ~  &'lf 
$ 
1 

\ 
L would personally objest ~ Q I  

A 4 h ! k  
\ 
I' 

!\ 

I+blxt, Dodge. goet of t h e m  cannot be an motioxd& be- 
I\ ) 

qauls 6 they invo~vc3 quotelisus of ~aoe--on thia guest eon of! '  hiirrp; 
[ \ ' /  

 a he defendcznt may, in l i e u  o f  Gh(s above, f i l e  hia  m o * b l ~ n . ~  - 
I el~xpg~oss you wan% to put fn, "In l i e u  of, or *in a&dltion 

&ltls& t o  a kr2al on the qu~aert.ia.r? arh&thsr he, may be arum3 in 

%ha% 61~%~5"ao t?  

I&dir, D ~ B g e r  T &Q t o ~ t  ~ b g  not, 

Mr. Donworth, We%&,, the, provisions o f  t;b% sta%ut@ re- 



ga~&$ng the GLfrae i n  v#hf ch a .man must be s ~ ~ v e d  nra  loca l  rmt- 

bepa. B man auad in a \3:ronG diakr$ict  may stay there, unLastt 

ha xnakes a Y~GC%C;IJ  upp~araneej as L Irl%ar;~rai; *bt;lxis j:ule, a 

man a u ~ d  in a vlponhj: d f ~ t p i o t  must fils bls answts'r on the merilts, 

t o  ge t  out." ~ ~ 9 ~ l m e  t o  me -that u question should not be, 

ra5sadtd about "i;m%. 
* .7 
iijtisr. :;Ii%cholX. I-la does riot have t o r  Ba caf i~ralsa  i "cin 

advance. But the defen~je is one tlzat nlayflaba%e th8 action, 

make amot,ion to v.asl? the eturmnons . i 'i' 
.A chi& th is  has no t tppli- 

ac%iung unS. i c  these Gags a motion t o  quaah tba rywwbns 19 nc~t 

looked upon a8 an Rnsvrer as t o  the mnarits. 

t $ ! i ~ ~  Zrsmannr Now about the  const itut & o m E  quest I ion? 
-h 

E$P. 12itchell. I. never consZdored -the matter ns a jury 
E\ 

t r i a l ,  as .t;o wkcther i"(; is a su iL  in tbe ~ Z g ' i a t  d i s t r l e t .  

Zr. Dodge, Suppalse he pEsads i n  crbakement, t kLa t  hes is 

I&. Lemannr NOT$ about za o o r p ~ ~ a t i o n l  That i s  a miltreti 



queation of LRBB ~ n d  faet kharer. 

I&. jgitcheXl. X aever hoard of %ha% L-inb, of ocisel: 

BP, Lemann. I have. I knav one base that was ~efflemed 

t o  B. rnaritssr by Ch.e dialrfeh a a u ~ t  in New y f ~ ~ k ,  

libnr. Dodget In Nlassaahueetts, a plea in abatmsnk would 

b~1 thA) F Q ( ~ U X ~ P  metho& a f  n~aatsedfng, sad $:G w u ~ l t i  be %rb@d by 

j w* 
2roi. B u & o r l a ~ l d ~  That 14 trvct 3-I& IXlinolsj bud tho 

Feelt~rlal o o w k  refuses t o  fallaw i b t  Th@y allcw the S i l l q ~  o f  

an a$Fi8a=vXt * 

jAr, filorganr And o f  @Qure@, i f  it can be M?1tri4 on mot;ioa, 

i"tmus% mean %hati i t  mwt be p@lasLb,ble afsro in @ow% to gut in 

a plea. Jtou @an g~lsb o u ~  o f  a G F I ~ X  by fle'tri~s of a motion, 

fnstead eF ra31 issue fer C ~ i a l *  

I?n*ofr ~-mde?fiwnd~ T b  ~sgulremmt; of the Illinaf~ e a w t  

2 8  tMC they man% ba, tricpd by r Jury, buk %he acgderal Q ~ W *  

l~sfuses 1;u take 91 plea -In ah~ t~ma\n t ,  ~ l n d  in taking a sloklon 

on a f f  %davit they get  somewhetre wf.t;horat Zi;r 

bTpe %lckersbwm. 1 agree up t th  D@&ma Clag;k 3-11 thisl %$at 

those tihRags ough* to ba ia~3,udad b %he answer* It &@em 

t o  Lhat thoset tklngs go t o  the PQO* o f  %;ha que&Gfon ahetkiar 

$hat oage b~longa b t b a k  ~ s % t ~ t  no%, and eht3~r awfik 



. , o i r x f t ~ @ g  %a~&eaa of stakt;%w 1 3 5 ~  u.7 &$ k:h amnr~~, kw may 

g;rc?lltbnn5na%y mot ion@, 

paiav ek.8 t W  EiLfag tP3$ ~ ~ m 3 ~ ~ ~ ~  Xi: m y  net bs, moessm 

t plaZecmr ra d ~ Y @ m o t  bqxb =t:k~@ qquslgtiarn As, 23 t i3a ageel&& PI@-. 

rm~62g3~, a&v-@ af 2.3:: a:&&r*:z*$ wt:.r:~@ kr kft -8& pll~$@@~l% 8 ~ ( P h  

&@f@~&& 3dd a k  h ~ e d i a t e  hearing thereof." 



BBF. Wg~kscrnbm, I shauZd not &.or tho~~ghk that the 

failure t o  ~ s l s 6  the question of jw2sd3atian was a defsnat, $e, 

iib actton, 

Mr. Mitchell. Yea are obJsct lng to 'the t emfn~1~e~~r7  

Q. ~ i t a h s l l ~  E-uk the prsrcCfoe l a  t h a t  be oan get  

those thtnge 8e~4dlted baf ore he pats tEn his answer* 

* 1 %hi& the questfon oi" oPhs6b.e~ 
n6b 

or not gau have got; ppapep @srelce on the .le,defcantiant w ~ / a  de* 

&c W%@Zre~~rbrn. ;f;bt tar nod a defense to the, aation. 

That  i s  an objoation to the j . r ~ ~ ~ 8 i c t i ~ n ~  

MP. MoFganr We%%, 1mk a.'' jurileetiahfian l e r  a defenee. 

BW4 ri%@hell, It i s  now 8 minutee aftalr 3. Sugpoee 

we ntQ&e a reaeas until $30 mlnu%rs~ sf 87 

( Thep~upon, at oqoloole g,m*, t b  AAvi~ary  Corn- 



( Wid&$, NOVBB~QF 3.6,. 1938.) 

That Comittes reasacaabZed at 15 minutes of $2 o*~ l loek*)  

MF. NIitohsll,. Gea~Jmen, l e t  us pr&@e&dr Ds .gou want 

t o  conaiaer any qusution w'Lth rsferanelocrm t o  R d e  l6, and t&e, 

that up mow, or do you wwf; t ; ~  t a k e  up again Rule 26'1 MloaIB 

i d  not get a more ordelrZy treatmen% 3 f  .rv@ went bnok Lo RuU 

tary, 3 w i l l  skart; in tha-b wayar. Now, $8 there a n y t h i ~  moper 

you want t o  way a b u t  Rule 169 T %hi& not. We p ~ ~ d l e d  P 

~esolution about that* 

Dean Chark. . ,  T f s t  L tbs one that 2a oal led f o r  under 

~ L P .  I h i t ~ k ~ . s l T *  Yes. T l ~ n t  ~ P I B ~ B  ~ 1 1  %U I V r  

I~AP*  HOP^&^* A P ~  y b - ~  g 4 h g  e~ &.:ything l a  ~ u l e  

IrS about the glptllraaf app~ar&s~eji beaauee Chin %a, the o d y  

btosewht t i e d  irp w i t h  thntf and I skqglgsoe that wr kscsp tlmles 

open, 

%IF, &$organ, AX% ~ l g h O .  . 

Mr, ~$'r[it~helX~ 4 %  g ?JJ,'le w l Z l  eons%der a l l  a f  

%hum quest2on~1 when we get  t o  Rule 28, 

Tine, next'in Rule 17, nTlmfs t a  8 e P e ~ B t  ehtf%t&lLeg 



~ p ,  W3.ekera The I " I P ~ L  qtpat;ion Chess i e  rcduoZng 

@he t fme for ssrveca aP the smum fro= 20 days to B days, 
a 

under the aonditions srgeelf ic3d %hap@ I i s  that/desirable or 

nlgh2;, 818 we not? 

Dean Cla~k* Y&ar 

Mr, Bergan, Xera, we emitted tlaz61t. 

Mr, ~itehelz~ We took &@*%on about r e s & ~ i n g  the 

t o  f i v e  &age. 

Mr)r DaBgs* That 2s u g a n ~ g r o o s a d % n g s ,  hub B i d  

that oonfain n6t9ael Z eh lnk  k t  2e disl&bva:~tstgsousa eo el* 

h t e  it i E  there i s  a hetapiag. 

Deas G1ark. 1 might say, aarsyfng: out N l r .  Dadgef~l 

ouggerstion somewhat, C h a t  there are oaserr where t ; h~  gartie@ 

~ e w l l y  botih w m $  guiak ~ c t i a n ,  end Zatsr on, in oonneaCion 
, > 

dee4 %hat it bs g~ovl i ls t l  tho% Cby be ag@6d@d up. But; aup- 

pessr, for  example, the garLisa w&t%%ell to gaaf hi Beolrutcx*ftoa o f  

rlgltta~, o f  soaathlng p@ad2q. 

R r ,  NloF~gsul~ \Yell, the d~af endank o m  arartwer tbe rime 

dfhy hB gets i t  T b r @  %a aothlng to prevent hisr answering 

S~&~?JLBF, 



snd obviouely 'thero shauZd ba a preZSminarx hearing on the 

m c'rit~ ~ h o u l r i  not tho  j -dgo be able %a craer %he def en&- 

a& t o  come fn to  cour t  pPomptly? 

D O ~ W Q ~ % ~ I . .  ~motheses? ru le  onmot;llons, and a 

a h o r t e ~  t h e .  I khlnk in an inJunctZon s u i t  the plaint iff ,  * 

in a d d i t i o n  t;o hSs  complaint, usunl2y f l l s s  a mot1 or& for a 

tempornry inJunctlon, which t h o  judge, ~ 3 8 % ~  down f o r  hr?aring 

Pn a very I%mLmZtec?. t i m e .  T,ut the ~equirem~n'e  f o r  t he 'answep 

I think: $3 genernl i n  s ta t3 .n~  w h n t  i t  does, 

Xz-p, &fl-i;chei 1, 'IF, Dodc;e, do you not :hi& %'haat %he 

t %me of the defentgant t a anewsr, when thepe i s  a mot ion fop ,@p 

2.njunction, s h o ~ d d  be f i x e d  a t  a reasonable, timel a s  EA mattar 
* 

o f  course? Otherwise you would be l e f t  ratlnar lnelpl~ss  on 

tihe xqo.t;isn@ 

1 Dodge, Sup :ose there is ' a  s k ~ a ~ t  o r d a ~  notice, o f  

Chpeej days, and order oxa notice in tWee  days, and th defend- 
I 

an% comes Snto  oust, and he has not T i l e d  any pleadflag, nY1: 

asks to be heard on t h e  prelimtnal~g injirnctionj and the COW* 

9Ls functioning, and vmnt;s the action tr%ctd on i t s  meri%~,  v e q  

p~omptlyg and bhs judge s a p ,  "1 sill no% issuo the temporary 

Injunction, but  ant; this ease t r 9 s B a t  once on %he rne~i ta ,  

go that the i s e u s  mag bs detarmlned wrth sl.esp@at to a pep- 

maneat injucctfsn," I think he ~ u g h k  to kave a right, to 

have the o ~ d e r ,  Z s ~ u s d  a% onaa, 

Jlr. ~~ l t o lne l l .  Co you likean tliat the o k h e ~  s i d e  delilire 



Idpa 3odga. V&LZ, he mug prevent .t;llo inJx~nctlon, and. 

still feel. t-t t h e  matter ought P,o be t r i e d  very ~ o m p t l y ,  

so  raa t o  know h i s  r@&'9. rlght8. 

l&, $cmann. T\TDW, pau can do it in H. FBdoral e q u i t y  

court ,  but t h i s  ar&e.r t h n t  you sgo;-.k af i s  in the S t a t e  prao- 

vran'cod to got the aaoe dacfdeC, and. tkxe Jjudge dld not want 

- p this case." 

and he saia, 

1s there any way fn ZdassachusaCts of mik%3%~ 
' 

T slzould. not ztmagine you could do tha t .  i n  NIassa- 

I;&, ::Tltohall. ?iiy i dea  was that  hs wouldisrrue the in- 

junct%on until i t  wen% t o  tl?ial,  and ir khe party did not do 

it, he would stl2.l l?:?ve, an injunction$ 

ru l e  should g5ve h i m  paweub t 0 c ompel G h @  &@fendent to f i l e  

'nis ansgvep ~f he wanted t o  f i l e ,  it, he would be in ~ a t h @ P  

good shape, on n motion for fnjunctl.onla 

&!r, Bobis. 1s there any fear  of arbitrary abues of' 
*<- 

t h i s  power? it seems t o  ma tha t  g i v i ~ s  the Judge 2ower t o  

enlargo the time i s  going ~ r a t h ~ r  Tar. Bhould we not also 

glve h%m t i ~ s  pawer Lo shorten it? Z should ra ther favor  





lip. Wickez.sham. But the j u a g ~  has power, o a a  motion 

fop a temporary r e s t m i n i n g  order, t o  praotically rnake the 

defendant answer; wlthoue (caahnicalLgr ehortenlw the k b p  he 

ao:mtraina him to f i l e  an.anawer, becrause he grants a restrain* 

ing order, unlemra hs in proof of a good defenee. 

%itohelk. I would l t k e  t o  ask Dean Clark a cpes- 

%TOM* The P l m t  OCGUPB in brackesks in itu263 17 and sery~,"~n- 

less the t i m e  sha3.l be enlarged Zrg the a o w t  for aaurse, 

Do you underatand that to 'Be an s x p a r t e  ozlder? 

D 8 U  C 5 ~ k e  Z eh2& i L  C k ~ E k % s @ o  

?Wl Mitahsll. Mow, in the nazt paragraphpb, you use 

aubatantially the $ma, ismgwge,aljcl you w&nC %lz@ time ahorCene& 

without a hsa~ing* 

Dean CJtask, 'Well, I sup9baed the naxC one alero would 

be -, beoau9e I nupggss, i t  would bca ratihetr d l f  f lcult 

to get a hearing wS%hc?tlC gett;ing a 80-day BeXay, and T ChouQ;ht 

%he~e ,  woula not be vcsr-y rfiuch harm done. BugpOera the court;, 

on the =pxparta --=--a==# a ~ p l i c a t l o n ,  has ordare& an t r n r ~ + ~ s ~  fn 5 8ayrr. 

Then 'elm defendant appsara and s a p  9t cmno"cbe don@. Then 

the jndge saya, "xf i t  nannot; be &one , I wila give, you ten 

or f i fhan  aaya* 

I@. lhllecahell. ~!&1, h2s being in Lk~e oourt, he 

Dean Clark. 'PhaC i s  trxca, but aft;c?;r a l l ,  the f a u l t  

Bs aat very ~ ~ P S O U @ ~  



an l  I do not sea hcrw this cun work in very 1~~321 w i G h  the form 

off 8PRTEi"fQY1Sr 

.b &ran CPark. 1 think that  can bs tal.en oare very well. 
r\ 

Back in the ,form o f  ntumnons T b d  a prov%sfon ooveriryg this. 

The glaqa%iff would g o  t o  the JuQe before usiag a summons* 

The summons i s  issued and %be motion as made, an6 If %ha oou~t 

~ a r t e  nn<! all o f  that ,  Th~re may bs egceptitonal cases whore 
&%--&-w# 

it would be a g@$& thfng. 

Nfr. Dodge, Do you thinlrthert3 wou3.d s t i ' ! L  be objeot- 

ion if i t  waa not 

$ 7 ~ ~   itche ell. I do no-i; iihidx there, would. be cromuoh. 

Say if kh - plaint  iff should ga Go e o u ~ t  and g e t  an o ~ a e r  re- 

turnnS28 the next day, and 9f' the defendant ~ b o ~ l d  'khan come 

Sn and show that he sh6 ,&d have more elma- 

Mr, DO&;@ ( InGsrpoainf~) . T h a t  i s  whae 1 had in mind. 

1 Xt would takilre the objectionabbfea ups 

away a l i t t l e ,  if you should pul; Lln arm exprager prov%sion that 

1L was to be ,efi!er nottee of hsarlng, 

! A P ~  C h e ~ ~ y *  B u t  he weald hnvcl La have %bat hearflng 

before h , ~  ha& baen rserved&th a co#plaint o r  5 %  had bsen filed 



g A X  T h s  c o w *  would t&xe acre o f  thata T 

supnaae, when I t  grant;sd the  app2icatfon. 

Donworth. Bear 2n nind tha'c tho p~ai~fGifff laq@3? 

w i l l  not a Zwayr~ be a hi&ninded gentl@=ar(L8l;k&ter). 

fPr, Vficke~~hame Are 'cbaro any ita%v@~8 who ape no% 

minde& gcntlsmen? (Laugh%er r ) 

1 3 1 1 1 3 1 ~  D ~ n w o ~ t h ,  I think f o r  on@ oase wtmscs l d ~ r  Dodge% 

s l t u a t i a n  m2gb:k appZgr, the;re, wouZd be 100 wh~re  the re  was &an- 

gep 1% heinj; abuse<, anti that the bay w o u l d  objtsct t o  *hi8 

shortening bo.fo~& they wercl heard at allc 

p.YY3 ...,, BTitaheXl. Z 'chlnh: they ~ o u L d r  

Prof. sund@r?Latabr One o f  the a'bjeatlons 2% f n r ega rd  

to gumm~y dudgm.ments; one of  t h e  object lorn o f  ti?@ dfstricC 

oam~2tt@es was in regard t o  the shorlenlng of the tfme, and 

IQpl 2$ftcheElr V J i l J  etome'uol2y make a ~~~~~bion *to eiGh@r 

peject OP adope that olause o f  Rule 17 that  19 in bracksts? 

-t+1pr :.:opgan; We have alGWmrejacted it onae. We 

wou3.d have %b o recons iCer 5%. 

kTp* ml,taheJSr have? W@IT, i f  that $.at so,  1 think 

a motion wouL& he in opdel? t o  %ha% sff@eC1 m l e  ml@ re- 

gu i~ .es  t k ~  dg$fendan.t t o  make answer wikhltn twenty days aftsl? 

%ha se rv ics  o f  the ~ummoas, R ~ ~ l e a m b ~ ~  tlat under the system 

r a  have &ELap%aii, the ' p la ln t l f  f bas the opt ion  t o  attach a 



#mew, i n  w!hRhi~h ease the 8elsadan-k has a ~ o p y  h e d % a % e X r  

o n  ~ ~ r v i e e  oP -::i~s rnmmozs. Ant! la(a ha8 the option thert; 

".P .%;'kt@ s-one wfGhouti sag ao.,:gZai~$ at; a15, kqow, 1P t h ~  t J m @  

for answer ~anr;  Prom ths data of the servfaa of t!m akmona, 

bear in mind %bat ",he &efead@.a& f e  G i m e  %a runniag wbmn he k u ~  

nab ha& a oopy o f  %he, aom~pJaPn% th.at lzas bosn fi2eeir Eow, 

way i;2l&% i s  i ~ ~ x ~ d l s d  ZD the Code State@, unhere'had ~ysrtom l e  

urtec:, ie %lx& if the oaragZainl;. i s  servsZL e v i t l ~  the suraaons, 

you g e t  80t iay~ .  T I  yeu f l l e   you^ ~omplrnfat, or sakqvo ra 

copy o f  tlha trwmorie without  the, ~omplaiati ,  then %he defi'endsmi; 

mar mak@ a 

 day^ PFOB *he date the a~mprainC Xs I~aniisd hfvn wfl;kin whleki 

a13tlon t o  f i3e hi@ oomslaial; only in aouzlt? No&, wrs requip@ 

ra man geta PL ~1~arm0ni~11we hav@ d1~muetsa~ti that--an8 ws araid 

that 118 would gwk a ~ o p y  oof S t 9  i f  %ti is an @our% he has to 

go t a  his lawyer da &ei itl and 09 e w e r e x  ks eaa caXX cn %he 

other r m  to furnlah i t p  b ~ %  whJr skuuld it; not afwya bet glven 
lr. 

.to h i m  br %he .saLher ell&@. 



FiIitchell. I clo not know why he, ahouLd not. 

F8r. Olrey. I t h i n k  you have contu.ssd the rule  on 

m~ncement of an action by f lling w i t h  the Clerk and the r u 1 ~  

in re;;ard t o  s arliice which is found in Rule 13, w h f  ch reads, 

 the service of .the summons upon the defendant, when a natur 

person, ~lh.aL1. bo by delivering a copy thereof and of the aom- 

plaint to him porsonally,u and so one 

Br. L@PP~BII~ r 'i'bt i.8 r igh t  

Dean Clark. Then we pprovidet in the case where the 

defetndant aould no t  be, raached, you f f l e  your comnlaint in 

court, and then i t  f e  l e f t  t o  the marshal. But there m a  two 

altsmetives, that i s ,  if you are ~ e q u l r e d  to serve after f i b  

ing the summons fn  the  court-did we not vote on that? 

MP, Lof t in .  Yea, 

!/IF~ !J%'k~h813-~ lq!ell, I was wrong. I overlooked sub- 

d l v f s l o n  2 of Rule 13. 1 w?thdraw my objeation. 

Mr. T$$ckershaml Well, i t  says %wenby days after sez- 

i c e  of the cjummonrJ he i s  requfred Go server his anewer. Ought 

bat  not t o  .ba twenty days a f t e ~  the esrvltoe of the complai 

Mr, kmann. The complaint is t~ accompany i t r  

Mr, Wicker~ham. Well, what complaint;? Tha time is s 

many dSgs a f t e r  the oomglaint. 

Mr. Lemann* Well, if you serve the sm'rzons w i t h  the 

complaint, he haa tbts same t i m e  t o  Emsner, 

Mr. Wickersham. Now, i f  you serve the s m o n s  and star 
4 



the actton--and 1 th9nb: you have the r lgh t  t o  serve t h ~  s ~ u n -  

mons without tho  complaint^ but the t l m e  to answer ought not 

t o  run untll tha man h ~ ~ l  a complaint. 

Nlr. MitcheZX. But t ha rules m have now adopted require 

that; %ha summons nd ?he c o 7 y  of l.e comnlaint shouLd go w i t h  

9C * 

Tlffckersham. Is that in there? You worked that in 

over me. (Laughter.) 

Dean Clark, I understand that you d i d  oppose it, T 

1 "chink you remain t rue t o  your convictions, 

M r ,  ~lokersham. I think ao. I rnag be overruLed but I 

!  ill adhere t o  my opinion. 

Mr. 1ViitohecsZ1. 1s thsra anything: more on that  subject, 

Dean ~ l a r k l  Then we w i l l  page t o  Rule 18. 

h l r .  Wickersham, I Bo not like that phrase teohnical 

fomas o f  pleading ara abolished.fF Forms of a c t t o n  are abol- 

iahs8. But what is I D  to abolish %csc?~=1ica3. f arms of' plead- 

ing? Every p leadin ,  m u ~ t  b ~ v e  a c e r t n l n  technical fomn i f  % 

i t fs going to t r t a t e  a oauaet of ac t i on  as knom Co the l a w *  Of 

oourae, if it l a  an "old wife's t a le , "  that  9s a d i f f e ren t  

thlng , 

IJr. &!organ. A r e  we htbolishfng the comrfion oouults here? 
r 

I Dean Clark, Then \re had bstter put it the other way-- 
I 

"no teahaical formsof pleadfng are ~equired.~ 

Mr. Morgan* That is probably mueh better, 



564-e 

lr.Wi~ke~~hb3llf. T h a t  would be b@%ter--"no technical 

words of placadtq are required*H 

hlr.  Dodge. EquPty Rule 20, on the l e f t  hand side, does 

not have much appliaat;lon. 

these ~ules, the technical forms o f  pleading in e q u i t y  are 

abollbhsd, 

MF,  onw worth* Tdhere, 5s that? * 
I 

I&. Lsmann. Equity  iiu-iule 18. But he r e f e r r e d t o  Equity 

Rule 20, and plaaed that on the o p o s i t e  pnga, $notea& of 

Equ l ty  iiuZe 18. 

Mr. Uonw~rthr Equity Rule 18 i s  not 'properly in thsre? 

~emann. No, there (Indlca'cing) it is very short. 

Well, gquity KuXe 18 aays, "Unlesa otherw5$'BTpzr&soribeB 

by statute,  OF theae rules,teclhnleal forms o f  pleadZn,g in 

Bquity aro aboiish@d," That; %a a different  ,thhgr 

Dean Clark. NUT$, the l a t t e r  sentence of Rule 18 oom- 

pares to the latter sen--ence o f  Rule 19. 

t o  Rule 180 instead of the preeent jarm, add t o  i t  something 

Llke the clauge in bo th  I l l i n o i s  p&3rac.t;ice and the New York 

i i i i v i ~ ~  ~raotioer I t  I3uk every pleading ,ahall contain a plain  

and precis@ stutemant of the f a c t s  aonst%%u$ing a cause of 

Dean Clark. Nos, I was going Co s a y  that  the ob jeot- 



: 20x1 o f  many t o  this rule tha t  i - t  may be coverad later, but 
i 

j perhaps if we pro tes t  several timas ft v t l l  do no ham. 
I 

Dean Clark, But ?$e do cover  %his  thin^ l a t e r  on. 

Mr. Wiokershstm, b s  $ you have "Form oS g$ead%ngsfl In 

i 'uI.~ 2 0 r  
1 %  

I Dean Clark, Yea. 
, 



968 , 

' . .< 

I 

ib~p. Wlckersham. And you have Rules 22 and 23 a h 3  " \ ,  ' 

t : statilw the same subject? 1 

Dean Clark* Tbak l s  Crue. 

RT* W i e k ~ ~ ~ l s m ~  P ~ S ~  ~ B O B U B O  a l l  aS theme ru&ss more 

or less roEor : o WI.@ -pslaj; tlsat; I made %ha 81~1gg98%b%321 &bo.af;. 

1% b ~ i n g a  up that  cpm~t3on of Prhak I;@ plolaa~r ahcilP &%ate4  

You have got, J;hreo or Zoilr dP?fo*.sat ph~ases eo chooee Iroslc 

The rule in Seot9on*- 

Dean Clark ( Tnterpo~lag) ,  Ye(911, L $>rasl-uas .I;h@re i s  

no Inconsfintsnoy, ant3 I cannot m a  si3y inconaJp8te~~oyg tt say 

be thak $mfly,rat;snt t o a  ~ { t & 3 r "  The ca.dlltiaa k31at you aro  

M r ,  Wiclr~~ahRmr Pas, bul; 3uXe 8% f s  nm~nhex12; t o  

Fak t h ~  mement asalti2ng tha Pam, Z w i l X  flsk generiaZly whether 
$0 have, 

that R u ~ @  I8 5s nsoatlanry or impo~tan* ~nbush/ B@f~rcrj you get  

tho me:ld~~@xst of th@ yAoadlt~g8~ eta3$ ought 209; t o  deal 

wf.P,h the au.2:2jdnt of whohat are the pJeadlngs thezt; Bay BB amenaed? 

the olbmplal.nt, ths aasmp and reply, @ t e . ? & a g ? l %  they aot  

poeeeeo the pro-c:luiolnr sga~dcllng @asn&ent of  :;ha pl@adfne;s? 

i s  a aere mstttsr o f  o~deo, 'of eotloesr* 

Ohoay, Arc yaxx eiecuesing tl& laat ssntenclce o f  

EIPc Rf%@k8~# 

Dean C J&rkc I do nab know %'ha% Rukfa 18 ia aqetlf al ly  



nsoeasarp It is probably a l o q  the Line a LletPe o f  tha 

Equ i ty  rulea, If you want to s@+v.B~, @paeel YOU aorxX6 leave ouD 

Rule 18, or 1 could a&d another satntonoa, Ln Rule $32 f ~ o m  Rule, 

fdPr Olney. W o l l J  i% aeeme t o  me, &IF* G t z a i m ~ ,  that 

if there i s  a ohanget %n %he laare a8nteaea of? Rule 18, the ~lxZe 

2s o f  value, beaaua st more =at iam %hat; erse maa tly tur cad for 

gurposen of delay are matdanar %a oonneotlon w%%h pleadings-- 

t o  artriks out thia or that, ar Z;o require f u l % e ~  pgraof, or 

sora@lh;ng of' that BOP%. Now, C l z a t  fa  w h s e  m&ions o f  that  

( ~ b a r a a t e ~ ,  t h a t  are used for pwposea o f  a.elay, Cake the %%mot 

of th.@ d a w t  and all tbe past of S t l  seeme to me that srt: 

%hi@ point a stanCement that; haa the idea o f  the last ~@n%enae 

last r@ntegae o f  Rule 18, beeause it falls t o  distinguish 

bstv@@a the effect  of an ~ F F ~ F  or defeat in the g2eadingsr 

before t ~ l a l ,  and a% C h n  t r l a l ,  and the e f f  eo2; $8 quL%tt;s B i f -  

fepent, fIeFe 18 t he  ~uggeseion V a t  Z ~ ~ A C I V B  cXpaftedt 'Prior 
d 

t;o trial, errors or ( 3 ~ f  ~ C I  in t he p5eadi~gs  OF groaeau~e 

that $4 not aubs%&ntlarlly af f eat the  j ua t  dtemimt ion of the 

cause upon 9 t a  aterita are t o  bs 6 i r r e ~ a ~ d a d ,  and after %ria% 

no rehraring op new tsfal @hall be allcssa, nQr any jubgment 

or order se t  m31&e op vsca$sc! by reatrun by Teason of any 



error or dalect,  unless it a f f i m t l v e l y  appeape t;hat %be 

same ksrs aubstan.lr!aUy p~@~!y%fc@d the pwkg fin the? presm%$;- 

a t ion  o f  his case, baa ceruseB sn sr~onaou~l %ermine.%ion o f  

the, srnuple upon i t s  m e ~ i k ~ r "  

gzlaju8loe affirmatively t o  a?;3elat, Jla t rgor tant ,  beaaurse, %hip, 

122guage hare (fr:dfantinlq) i s  u a ~ 6  in a &food mmky oaclcte and 

a $008 m a n y  oourts ~ ~ ~ t ~ u f ~ a  $hie imguaga a re  go%= t o  as* 

n w  Chst 10 did &?gear a f  f imatlvely @hen i t did noC appear 

l&i?r M%%~hell* You rsafa "before, tirilal". You mean 

1 8 ~ ~  IMor?can. No. 

Idre Olney, I simp2-y  add "priozr t o  the, t r i a l t "  

?D, M i L ~ h e l Z ~  Well, 1% you meant t r f a l ,  or the #$om- 

m~ncemsnt 07 i;,*~"al, nume cundltlon wo?%ld not @xist dm- 

Xp. OZncay+ P r i m ?  t o  the deaZ@lsnr 



~ ~ n d  tl.lnn be come8 2n and cays @oms "iG i w  nok dot%@&, o r  some 

"t*' $3 not cros~ee, and. then !;he same thing f-mppena ngakn, 

' It  h i~s  ~uSst61.ntlaL1y pre j~:dicod s l the r  party. 

, - 
..LF, l$;li%c&aXlr i: thaugh-b you mcernt dtl~inp; the t r fa l .  

O%:?l@yt Y m h  

7 r: L.,P. !Ai,iltchalJ. You+ meant u.mn conl;$letion o f  the t r ialy 

igp* Oxnay, Yes, t k ~ a t  i s  t r u e r  

not take 5 . t ~  2laccr among >lead%. -8. T thfnk %~t.t ; l .~g L% in 
-R,& 

soaia 3lnae tqI~s~.c T t f i  g ~ r ? ~ . p a '  ~ - q Z i : - t l t  ion  t o  the wboL$ nraceclure 

1 + 

EP, clney-, I b i :  t russ  but; the  -;>olni; luade i s  t-kkaG 

a :%eitsr8tfon o f  -i;b p02n-b woulG.  l z ~ t  So any hs~w; a l l i  I 

thou3ht: 2k  W r i B  of value &re in co neetion s S t h  pleaZI%ngs, 

-that g o r t  0:: thing,  are o o ~ t t l y  t o  t be clierzt .  

o n l y  p l  cadlng? 

naan Clark. poetsZS1-y i t  sho113.8 ba nu t  r igh t  af'G~r 

i-''p* Cherr;,. Yes, I h s d  sqme ~tuch?hZng in mind of' p u b  

G 1  g it; gomsril?are, &o make i t s  ~ r ~ g Z % c ~ G % o n  gentlrakj the earlier 



bhs bet0ar. 

radhm a general p r ~ v i a i o n  or. rctatz~t~e, and. I it 

good S X ' A & @ X % % ~ ~ ~ *  

Kr, 14ftakAelPI Coi~l& we no% r s f  e r  9% te the Committee 

for F ~ Y P ~  lea? 

$&P, E ~ p g m ~  i: TaQV3 tiimti thnt  hts d.on@+ 

MP, Babila, I agraa w i t h  tho cruggdstf an %ha% Mr. 

Chaprg. made that  we put thila thing f ?..p%h&~ back, if ~ 6 3  

1-t soems .to me i i ;  m i g h t ;  a6me in under 

fi 
$0 %be r s ~ a ~ d  N a p p a n l ?  In that eonneotioa, wPkl. you lnavs 

youp @li;afr" g 1 - o ~  a g ~ ~ ~ e r a Z  :?ef ~ P B ~ L G ~  ti: t he statute, tlna we, 

nou2d see vsliere the provlaions of % ~ R B @  etatu%sa would be 



them oorra~pond t o  t h e  Padelrnl statutes$ th8-b i s  the advan- 

tage  of shawfng that you have not overlooked anything. 

Dean Clark. Do yau mean that next time ae m~nast? (Laughterr 

~ T P .  ZemRXIlI. Yesf I am just aslxitlg &out the Federal 

De&n Clark. Y@e, there ara nsveral Paderal statuteer 

The amendment etatu%;ea a m  refarrat3 t o  in Rube 233 &ad are 

cepZ~dd here, " ~ e o t f o n a  767 am2 777 Unitocl 82;a%ter ~ o B e . @  

EPT* Uobie. Y77 i a  a g ~ n e r a l  one, 28 U , 9 .  Coae, 7717. 

Dew Clark. Now, t bs ra  %a omon appeials t k a t  I refer 

JSaas;l CSax=k, Opporite Rule ZZI Nowl, :GP. Z e m m  you 

asked abouf the sppetal ans$ %hat would ba 103 or 3-04. 

I J ~ F ~  L @ ~ a n n +  T b t  ~ A R  B O ~ B  Irangxage res6m'Ssl.i~ %&Pet 

aubtrtantial. F igk-tzta t l e  that rirghf? 

Mr, Morgan* Ye&, that i e  aonnaon Cede, language. 

Dean CIah~k* Y'~es, T. am pretty sure 1 hrzva gat that; in 

T?l a Dean Cla~kr The appeal seotlon* T;t717rg hoxSa it 2 8 )  

oa,poeSte, -la IQOg 1% i s  at3 1T.3.C1, 391. 1% says, tg!fh@ 1 

ooupk skmt7X g i ~ t ~  3u@rgea% after  an cpxmlmtlon of klw u n k i ~ e  
1 1  
IS 

; reaopcl befo.re the o o u ~ t ,  vibhoul; reejiarfi t o  'ceobnioal @rmrs, 



a95 

&sfeoCrs, sr ezaepClons whloh do not afif~aC Lhs sube$ant4a2 

rigms of tl-;: g a r t f  as ." t'nazt lm st the end 05 
Rule 100. 8043 now we P ~ V B  this in as a w&rn&@3 the 

%iL~hell. I wonder how abou$ & $ f e c t ; i ~  the ao- 

$%on before the court ~i-rIael?e, the graotioe says t;hsg mray rolake 

on tbs ass~mptlon t k a k  they coulri deeia ai@h anything the die- 

I 
the  stututa, bqosuse there &lsl ao rafpia@ncts C c  that Zn %-bl 3% 

I.@ a l l  a quesr.fcn ol. gracGles and proerdu~cs ia the dia tr io t  
3 

onurts.  An& twt l a  one oP the qusstiona that I wrote 
9 

nn-i hande& to .::ha O O U F ~ )  and Ch,~y c o a f i ~ ~ l ~ d .  the impreecsian 



%. Tolman. That occur@ Sa one, of thest", rulss now. 

f s  t o  say, ehsre i a  a p~o ' f i l a lon  t l m C  aay8 t h i a t  Llnese 

defects shall  not be the aause, for s rehsariq or a new &rial. 

Naw, t h e  r u l e  a o  origlnwlly druf$e8 provided for no pereon, 
-* iuow, Judge Clark changeti that 26in~;uag@ only so Tar as it; oe- 

Mps &%jli%chella ?leu rfiesn on a mot;ian 331 th@ trial o o ~ ~ t ' ?  

3l0Xmanr On a mot1 on in the tr~l,al o o u ~ t  But 9in 

ad&lblan, T fins a sl,kuat%on rtuch ae aPosts i n  the Gas@ o f  

Bapboup Asphalt ~)BV%% C O ~  ~8 r SbanCard &&$halt 8c & # d b g ~  G O * ,  

~ e p o r t s b  in 275 qs9& page 378. T ~ k  want up from c ~ % o P * ~ o ~  

~lnr?: Che opinion atas written by NP. J~csticas Van DawanCe~, &nil 

i t  deal% w i t h  the rule made for ~ i s b ~ i o C  Gourts, and %-b hhetld 

Llaslt that; pule was to he aoneidcred by t'het cowl% on appeal, 

and it w w ~  a m l n  whaoh prov2de8. that the, nalorlativa ferm o f  

@itademenO sho- ld 'be, employed, ancl. grsh%bitcad the f i l i n ( q  o f  

queartionhi and sulswrare. A fall sho~thwii report; in n 2 n ~  

volumcas aaar f lSsd, and went up go t l.;B Court uE Appaale, not- 

wlthetancllne, th%a u l a t r i o L  Courl; sule. The Circuik Gamt o f  

A;jpeals deolinerl to look: at A%, revers;sd the oaso, &rt.t'J. I& 

well% &o %he ~ugxzsm@ Cawt,  twhfoh sag& t k a t  un~er the ~ ~ F c u I % I -  

gtanoea, because they aly:ays knvo allowed 2% t o  be dcrne--tb% 

t t a - b  wae an abuse o f  judicial diacrcbion ax~d YOU sh~)~xlb Mvo 

F ~ ~ V B P P ~ ~ &  'the ~i'Ch i n ~ C ~ * u a t l o n ~  t o  file, i lzsCo~cf o f  the 



%ha% thla mle, whioh e, be refleeted %a 

-@he a t l x e ~  @ o ~ t ~ a  Thepefo~a, 1 think if 179 ttalce the  TOF::~ 

of prov2dirlg for a rule tha$ iP; l s h a l L  no% be oaurtta for motian 

tap new %trie*X o~ ~ehearlag, we us6 a12 the force w9eMn ow? 

rPleporslP;ion. And 2% wn8 on thls very r u l e  that the f irsG 

ahage  was made. 

hE[r. l&&t.t?ckeli, Ye&. BtaL %her@ i s  t h a t  @a@@ that Z 

balk@& about; a Pen ~aaenear ago, Ohat unem the rule 

pawesr o f  the, tr3ra3. aowt, ruJoa aia.g be, maas in t b  trial  

a o w t  whiclh w i l l  f 0.m B ba~lis fop r2gg@aI1 That $6 a libera'% 

v i e w  of the ~ltatuge %llclt you ought to t a k e I  1 am not peferzr* 

t o  have thls in %here. 

M F ~  Wiakerrabam* I% does Chi@: gJ;6 nea698;srarily ag* 

plies  t o  anpeal, mid wa~fXd &net be a CeshnfaaZ rule PQF 

Distrfat  CUUP~T "NO r@heaplXIg OF new G~lal is]RaU be, srl~owenra8 

Nr, mlokenshaua. Do yea have m &pplf c a t  ion for a new 

in thsr D i e t r i o t  COW%? 

jJf$t~hell. S. am talking cabout the end of Bux@ 

I ~2-3td know L 

MY* &:%%aheZZe -t; says, "On hea~ing of m y  lappea& or 



motion Tor a new tr ial t91 

a t e  and t r i a l  aour%s, %hat $263 U.S. Cg&a, 8911 it refers t c t  

an appeal, e te.$ "$33 uny case, a$v.trll UP @slnlncalfl and aLsla 

refers t o  a l l  UPS. #gturk@r 80 ws actmot legis late for %he 

appeallate courts, but f C h i n k  t h l e  w l l l  be t d ~ e n a s  agp2y- 

1% t;o the D3.s trtl.ot Court, and on f;h~othel? kana it w f l l  have 

P goad effreot in the heppellatbt aaurtr S do not think we nee&- 

Dean (~(~nketrposlng). T Ro,nbe th,hlnk we a e ~ a d t o  

oonafder Rule 100 yet, 

~ o b l a ~  I8RItalfxiw &about H U ~ @  18. 

nap, Kitahell. :Ye h v e  not, setelarc2 the matter of' %he 

fir8t.t;araasnteneee in fiu3.e Xi). You have %&en the Lraslt 

paragraph and you h a s  accepted Judge  OZn6tyts p~,rov%afon. Rut 

the flrst: two s entenatss h e ~ e ,  "all ~e~hniaal f o m s  of plead- 

ing& are aboliaheiil. For %he purpod o f  d~temninef the csf'feat 

of the pleading, rtt: a h a l l  be Ilberallg aonatsued, w f t b  i;h avlew 

t o  erzlbstan%%al jupitiae between the What 18 your 

ao%fon on thatT 
B P  

sip, Che~ry. that what: the R%po~tsr m a d  

include, in Buls B01 

r8r. Borg&n+ Yes, that woul& b@ adderdto Rule 80. 

;&P, C h e P ~ y - ~  The subEl~ance o f  tb f irst  twg sent~ne881 



Dean Cxapk. 803 when I mnee that auggesCian 1 was 

gh$ahfw 0.. l o a y . $ . n . p 7  - I ?  o:~ t  : 3~e rirst two sontenclee, and adding 

%he fom o f  gdenriinga? Zudorcr'band that b h e  f i rs t  two sen* 

%enass W - B P ~  thaught p ~ e  s Y~trJy a p p ~ o p ~ % n t ; e  there rather than 

in a ryepn~abs rul? 

Deal Cl&~kr Tha first two gsntenoas can be bpough% 

in th9rss 

EXL. $ ? T e ! i g ~ ~ h a m .  DO not &2e, 18 an& Rule 20 deal with 

bin@ thoas tvo and m&o orad PUZB of %ham? 

ljgp,n c?lal?k. St can'bn done. T Cake it; that JvBge, 

1 Ol.nay a suageation gocsa t o  Rule 3, an2 th i s  go@& to Rule, 20. 

GheP~yr YMIr 

!ybd g%t;chelll TPh3.b ~ s t - ~ l e a  thak. 1 wanteatoaerk 

iiule 17. fhq las t  p~iragx*-'agh say8 a dsfebult may be 

gqgatnat ??hares i s  nothing saic! there about pCo- 
.- 

86adv;~e, r i r  enter$.n$ ju&gmenC aeacseslx&g ths dm+gesg aaPi -i 

nsa rondrrlng i f  thoro 18 any place w b ~ e  t i m t  %a dealt w i t h Y  

&be QaBe wow%& p~Cl~%et& w8 but y@ak@pda~ 

vobed + b W k  thsrcl shoula be sm wffLdatr%t, and 3.b has gat $0 

Edp. Bflt;cb@ZZ. Po12 have, that in mSnrl? 



:)@an ~ l g p ] ~ .  yes, I kravo Ghat i n n i n d ,  f s h a - f  not 

have Lo L X ~  ;yurg%hfng about oovcrLng that ~iofaal t ,  otI:.c:;: tkan 

E clefault by non-ayjgsarance; but 1: understood the judglent 

was thazatsull ~lucll dafuult~ w ~ n t  to t h a  saw?%. 

Deal% Clark. YfelL, I haye that; fnmlnc2. 

3 . 3  Now, liuls 19, 
- z 

Wicker~ham* I : 5 0  not um':srstand the Z a s t  par&- * 

gragb of Nula 19, wh2:re it says, "An:; sppl%oatlon t o  the aorare 

fop i % s  oz>dep ?r?oP to the tri 1 ~ l ? a J l  be by way o f  m o t i o ~  

tvh$ch, u. less ot::arwiakt speciflei, shall be in writ ing and 

siderod ns a plea an(! be subject t o  the  ru les  appli-  

B -ble $0 g~leadings 1 H  

I am f m i l f a r  v:ith--I wanted t o  lnsvs. all t h ~ s e  papePa, f o X l o ~ -  

ing the orde -ly p~oceflure, of answers and so on--z~b.%ch trrould 

man  tl.18-b under t h d  sugg@sted system t h y  woula l?ave to be 

f i l e d  w i t h  .the a o w t ,  an:' copios IurnZsbed$ and now %II@Y 

would have "re bs served, and i f  khs signlag by aounsel would 

aarpy the  e f f a a t s  trtslted hem, that signing by aounsel, &nd 
I 

w i t h  lottlJ~getfongt tllere, conta".ned, ~ h o u l d .  be sinpSer ID. 

other uordls, eheae me, gcsn-2~a2 formal Pules, 

&fp. ~ J 3 + ~ ~ - ~ ~ ~ ~ h a ~ ~  v~91t:t iio you maan? Do you mean ttup- 



paee I nuke a moGfon to obtsr9n a more definite complaint, and 

the oourt a&enr tba oraorj the, oom~?lrrint then stmended in 

aocor4ana~ with -&hat ordar i e  a plepldlng, but the rnotflon i s  

no% a pleading, and the opttea, 28 not a pleasing? 

Dean Clark. I traat t h e  moCfon t?s a pleaQiqI  8 ~ 8 .  

of oouzlse whe% I aeswe l e  that i t  2s Co hsl called (i pleading. 

MP. Wioke~shapllr P d e l l l  I do not vnderataW haw you 

&an owl1 i t  a pleacling. 3% 28 not  glea&in&. Tkle pleading 

i~ an or(&ply artatem8n;E tha facts c ~ a ~ \ t i C u ' l ; P a  a cnuaea of 
I 

action or  a d e f e ~ a r  Yaa may call 1C: any&hlw you like, 

b ~ &  t h o  qugaabion i s ,  i t 3  %ti .borfaaut'c' 

pllp. DabLee Ia, not ca &BxWT@P u p%W&iEg? 

ktp* $ f $ , o k @ p s ~ ~ .  A i;t~g;upi-ur f i~ len i t l~a ,  Bt7e&a?lee 

in@ * 

&~%.~)Ic$PBT:&QB* %@l3,, %k%% 2 %  true, bu* tetohnicraX1~ 

ion$ btzt f t h l ~ &  Dean CUrk bad. in mPad, tso P a r  wsl the 

mo%l,@n %2;scs%f. vjas a@acam~d,  an8 86 far* a% pleadings tarelre 

oonoern~d,  Ghe csuIees w i t h  regax*& t o pleadings shouLd oorer 

I$, n a y ,  z have pp~$.tt;ran or& 'chis as o. B ~ A ~ ~ Q P J Z ~ ~ O B Z  ''any 



a ,n l l .ca t ion  t o  the court f o r  an or r - c r  other  thnn an ox gur2;e 

order  ~ h 9 ~ 1 ,  unless ot2.lc~wl3er ~ p e c k f i ~ d ~  be on v~ri~bten psk 

t i t i i o n  or no t loe  olP moClon, whlch ahalL, as to the ordel? 

sought, be consi.deretd as n pleading and be subjsot ae t o  g t s  

cnnksnts t o  the rules applicable t a  pleadings, 

Il t that; i s  cons ide~ed  as a pleading? is it ths nppllcation 

ou havs  $5 mot;ion as  a pleading 

-.-re Vjialererhrsmr 1 navor heard of 1%. ' 

- 
93x3, 01m3$, 'hais W..J~B L l m %  cod in  t 9s aray, "Mhi~ki g'ha21i 

atr t a  tile ardes sought, be cansidered as n pleadhg and. be 

~pplioatlon t o  t t k 5  c a w t  f o r  i t s  order :jrlop to the t ~ i a l  shall. 

be 'ay way of kotiosl, shal l  be in ~miting, ajnd shall s e t  f o r t h  

the rel.lef OF ordelr ~toxxght, and shall be coneidef~:d aa a plead- 

yhat is a motion Lo t h o  court. 

P;qpe  ema am. bvhy should we not c a l l  it that? In 

.part of tbs com:ntsy t k n t  1 come from, and -mss2bly some other  

p a r t :  o f  ?he country t k m t  i l s  what they would o n l Z  1%. Now 

we o a l l  r v ~ r y t h i n ,  o f  %big $or%--.evercg dooument; that i s  signed 



by aounsel am2 goes ilnto the reoord is a pleadiwr 

Dean Cka~lr+ $0 do ve., 

Lem&nne nnd kt i s  a bad Sdsa. Z look?d,atHCh3?k 

on Plestding," and I saw tlriat; At i s  mostly consIdared as a plead- 

ing * 

vis2.m wu that tho  auvineg papere on ruotion~shouLe be subject; 

t o  the  sarae rulea as plaafilngs; was not C h a t  dl, Dean  lark' 

1 g,.r @ ?;litohell. 'IT%~T not say' t & ~ % ?  

Dean Clark, 1 wan% t o  know VJW~ Wlekerahm ~ B S  
1 

in mind, because I ean see the  erdvan%ags of having one %me- 

diately applfaabler But if IPC~ want t o  c a l l  f t  n pleading, 

hy :ihou22. we not do so? 

Nip. ~iokersham~ Beoausts it %a not. "i'L~.t %EI a plead- 

igxg? A gleadfing: 2s a sf;aJ;gmen*i of the factpi conutitutfng the 

asluss of ac t ion  op befanee. . Zt hsla beem so scsuognlzed by 

offielals an& csu~%s. 

$ 1 ~ ~  Dobier .Th@ l i n e  bstaiean orie of   the^@ moklons and 

cj,a~uppar ia very thin* iind Judge Clark in h i e  boak h e  a 

refapence to 20 cases. Tho oomplaint may fail t o  s t a t e  a 

aauPre of aotlon, ran?; some aourts say, " T ~ S B  i s  a rule o f  law 

subgeot to a demwrer," can8 others say, "No, it 9s not a rule 

o f  law, but the  fact, buL i t  .is n cauee of action, and %here- 

f o r e  the motion $0 make m r e  d e f i n i t e  and certetinrU It seems 



60 me that you can go on w i t h  a dsmrrer and g e t  at this. 

iher Wick@~~ham* Then the: amended order is a g l a a d 2 ~ g  

5u.k the motion i a  no& a pleading. 

. Mr, m'iol-:eraham. it ie not. 

& T P ~  yC%c!rarellnam, No, It takoe the plaae of the 016 

&~mwretr, cne tha demurpar ' b ~ c a r n ~  a plgairfng. A ~no%Pon t(5 

i a  part of  tlm p3.eacllngP I cannot itmag5.n~ that. 

L ~ m d i m r  Are we not dlruet;e& %o abrogata aZL % u c b  

~ t c a l  xbultm here? 

&IF, Wialcepehrsun. L know, bw%; %her$ 19 a 31 .~2% $0 %brat 

one man w i l l  come fn ernd tall a story, and eombo&y w911 oome 

in and t e l l  another story, and %h@ juwe wLZ1 do a-%f;hiw 

f o r  hb~r That fls one th2ng. But J him opgersee %a aboliohfng 

w f l l  c Bus@ &IG f ' i c u 3 . t ~  are the Z'lr~t worde 3.n the next Co the, 

2 ~ a t  %Am, to-wit: "be aoneril&srsa ae a pleading and ~ubjeob 

Co the rulos ~pplicabLa, t o  plawdllne;a," X$ .%bat wae Z @ f C  

out, thal; satenca would r r b p l y  say, "be, aonctl8ersrfi as et 

plaac21ngg m d  not %ha15 be, subisat $O Lhe rules; a g p l % c ~ b l a  



to ple adin;;. " 
&IT. W 2 c l ; g ; ~ g b ~ i ~ ~  Now, w h d t t  az3@ the mrmles? 

PSr, Cht~rl"y+ They arw the ru le8  in subdPviaion 4 on 

pleadfnga. 

T{;pr !;li~ke~~ham~ Pel&, you say a s  to the f a m n c  T h a t  

I s  one t;h~n&. But there are a 10% of rules as to pleadings- 

when che ?load'lngs oh&L be sepvad, he shall. answer8 gnc; go 

he ru l e  apg2icable ti) % ha motLon8 will not; do. 

Mrr Cherry* B u t  t2?ey are not; In thSa woup, c r o  they, 

as t o  s ~ r v i c e ?  

applloahalal e do thap l  ~ t i k r l  ings r 

~~1~~ ~ g a ~ y ~  e m  you cot say, t o  th@fp f ~ r r f l a a  
C 

p .  5 ;  That would 5 e  a l l  r lghfs, 

W.  onw worth, I nevor heard of anythlxy; but t b@s  

a plea8ing. But when I. r@ad this thing T t h o u g l ~ t  I must  ha^^ 

I thenlr in some of.' the rul.es wg have passed, 

t h o  question has been ralaed, and on that same quest ion  w e  

camp air& anc7 you make a motion t o  matke 6 e f l n i t s  and aerkstin-- 

you have pleaded t o  t h a t  comnlnint  :-or t he  t ime  being, and 

then Lha aourt dihcgosea s f  ynur moticn one wag op ano'cher and 



?&L liirlckershram, T!.~lall, as a gsncral -mls, but in many 

saees-when you make t 5 x t  motLon gnu g e t  can B xtensfon of yoiar 

tl+me t o  plead. unt-1.1 +the d ~ c l s i o n  af te, motlon. T h t l ~  mo69on 

?&p1 WEclrersbm, You delay the %%mtme f o r  the B E P V ~ ~ B  

Ifiilitchelll. It seeme CU me that an the qusertilon o f  

t h e  usa of dhc word, thero ape ~larn~ peopXe here ~a*bzo lrhfnlr t hat 

thr, pl@ad-'.&ti; incltzdes such t h f n g ~ ,  2nd .others who do not. NOW, 

in  wao, und it Coss not mak~ sin$ 

ciiifferenoe what use vae apply itt $08 if yo-: wane %a avoid thet 

Issue, why not adopt Ch@rryTrt suzgostlon and clCriko out 

"ae, a pleafiinsff and add flspqclal annlicabls t o  tEza fsPm and 

(;he oontonts)8 thereby. you vrouJd avoid t%le i s s u e .  Is there 

any r e a - t ~ - - ~  l abep  on in 2rie pula f o r  oalXln2 a motion a plea&-  

I s  i he pa inG~dI  1 ~ e ~ i t a t a  t;o t h ~ o w  this out r The rule9 a& t o  

the answer provf ds tha t  the 'defendant must f .l2e his answer 

or othe? defense wfithln 20 days. I think that amobion t o  

make mare BdTn l t e .  Ls a defense* 

iipr, Donwor3th. I n  oreer  t.j br?-ng about ?.c'cion by 8 



ru2e- 

4 OZney ( Iratorporr 5%) , You a re  golag t o  open the 

vrhole matter t o  delaz. lI:2sgn 3: paad that I C i d  nok under- 

stan8.what was meant, but I su ;Jose you had in mind requir- 
s, 

ing the, daf cn6ant t o  answer, and you wanted to Bacilifata 

tha6 wdavoi6.  c?ola.g t ha t  is t L  e tl?Zw t o  do. 

Dean C l a ~ i ~ ~  O f  c o w s e ,  1 tilink tk~sre is a danger, 

3ut  I hwe covorod *t?:at in my @-auld 6 in hare, I f  Lhwt goes  

Sy -b he l.~oard, 1 t h i n k  t h a t  had b e t t e r  be shopped, 

XF. Donwo~t h. 1 you would have a rule subtlCeuzw 

t ia l . lg  t o  thls  ef leoG, t h a t  a man h n ~ l  a pleading and extends. 

Cher t i m e  f o r  t h o  next pleo.dlng, subjeot. eo suoh tarns as %he . 

oour t  may ialpcse. T h a t  18 u~lua l ly  done by a motiton.to make 

more d e f ' l n l t o  and oertilin, but i t  doe8 ax~ead, .the time, sub* 

j a c t  t o  the  ( ~ ~ s c T o G ~ ~ I ~  of bhe C ~ U T % ,  nncl I think i t  ought to, 

beaause the compla%nt then i s  dofeotfve, one %hat should ba 

khe oase f o r  tihat reason, 

man. T h i ~  w l l !  hnve t o  .-a b ~ c k  m e ?  be3 worked over, pa r t i -  

cu arly on t h o ~ e  i..uestlol)@ o f  tlme, beoauee t h i s  in%erpreta- 

tion ol' t im.me i~ould. automai:ically ba taken c n r s  ~ f ,  if thfs &E+ ' 

a pleading, and i t  would not- be if t i ~ l s  wutr nat a pleslding, 

the notion t o  .cake :nor@ inSte 2nd cortain, and I r@qu?nSre 

that  $0 bo done in fZvc day@. " Any judge that regard8 



him elf 2s bound by t h e 2  20-days rule TB&$@& moklon to m&e 

mops def b i t e  o r  strl,::e ~ u t  ae belnk redund.ant, 

M r r  Wiokel~sham~ ge may extend it o r  shorten it. He 

is not; bound by t;hs rules as Lo t h o  t withen w hi oh plead- 

b g s  maybe  flZad, T h i s  $s ae, ta %he time inv~hich  pleadingdl 

nlay be f i l e&,  and T GhJin3r you would run in%o d9ff icul i ; las 

tllere, and you vrovld Z;akc away from the eou-t plenary power, 

and I cia not thin].; 1% tends t o  urn$:@ the proceedings: a$mplere 

1 k hinl-: ti t;hg rsvepsrss s , 

&?* ! 2 l k ~ h e X l ~  L urn no t  c l ea r  as t o  what you are drlv- 

5ng at, Its t ~ , : o r @  m y  2 5 s ~ - c e t l o n  %s to whethsr a nation t o  

m&.re nlo13e dafinlts anii cer ta in  i s  ta $@&ding? Now, t he re  i t 3  

not  un-y ;bjaction t o  taking o l t h o r  way o u t  or' that  if you 

ti- ~.slr: you, ::can Clap!:, is ~:hr?thor t h e  ru le  that his s t a t e -  

mnt; be coi~sldered acr a gloadfng would u p s o t  some a f  o % h @ ~  

puiee. If f i  does, you CUB a t r i l ~ e  f t  o u t t  If i ' b  does not, 

i t  would neem sacrier $0 Gako the statement, t b 5 1 . t  iG erhouxd 

-be aansl8ured a pleading, in ordo2 t o  progen% the ~@draftlneq 

OP o % h ~ P  P U X ~ B  e 

Doan Cle;tpk. 1 thllnk i t  does upseS, some, of the othsrs, 

idFe LLtsmanne I unfieratand i'c now, u m ~ t % ~ n  5~ not 
* .  

a pXea&$n;, mtj a: ~ o u l a  not have, t o  do'thstt; u n d ~ ~  thre p61er 



Mr, Dodss, 'he ques%j.on f s ~vh@Cb@~ it is suhjetct t o  

Eean Clark, ::y ctuggsetion %as -t;haVb we put in that 

a a  t o  the r u l e  and thr, eontent o f  pleadings. 

1 4 ~ .  EodjgeI @kg not leave those words out? 

Dean CSaPk* 1 p ~ e f a r  $hat, 

Z ~ P ,  Wfoke~sham, ~ardonme C h ~ ~ e r  Mow c m  you make 

a mot ion  t o  ~ctrike, or to move to amend a pleacilng, subject  

t o  1;he r u l e  roga~ding the form and c o n h n t  o f  the pleadfw? 

gb doas not confomn. mere is no reaaon w h ~  you should at- 

tempt  t o  make 1% conform op not .make it conform* 5 atkaok 

*hat becauoa I say i t  i s  ~edundant,  u s  f t  doetl no* clearly 

s e t  f o r t h  what  the a d e  $3 aa to that,  rtnd I ask k h a t  bo 

m-8o  more ~ p e c % f i a ,  or t h a t  c e r t a l n t b l n - ? a  b~ reaovsd. If 
3-El 

that  ap , x i c a t  ionfto conform to i ha r u l e  of pleading, why 

you attempt t o  us& Z t l  

Dean Clark, .vJ~liell, it w i l l  not  do anything more than 

f t ~ b o u l d  do. We w6uld stal-t; off v ~ i t f ~  the heaaing as sue;- 

gestod ,  anti h v e  $he pleading glvs tho name of: the Gas@, th@ 

nnmet of' :he oour t ,  t3.e nme &S .the dooket on wh9ch this ease 

would be a %atlong ancl allegations dlvided parag~3raphs~ 

ending with ailgning by cairnsel, qhil h signing 8hahal.l ba sig- 

bpou@t fa fai th,  but you overlook f a a t  that then 



you must set forti? a statement of factu,  whereas the mottori 

to make the c:;mplaint; mare ,&oflr.i.te and. cert&in does not s t s t @  

Dean Clark, That i s  a premise that we o m n o t  accept, 

f r o m  khrs history of my own State. You a<:@@$?$ ktlze premdse 

that that  3s pleoessary to a phad ing*  I' canilat ~ c o s p t ;  that 

prsmise, because T have l ived for years where it is not neaee- 

8&3?'$si 

I d r e  Wj.cke~abtiI;n~ 3n Conneat 3 @t7d you a re F B ~ U % P @  to 

s ~ t  f o r t h  fn your statement &bet Saata upon wklioh you depend. 

Daan clhrlc, Rot in your plaadlng . 
!:P. f l o k e ~ ~ h u x ~ ~  I find in Section 30 that the Corn- 

plain% munt sZjate a 0r;a,u~10 o f  aotlon. I fend in SackIan 33 

tha t  t h e r e  may be separate causes of action. J find in 9ec- 

Cion 36 vrhe~~lcs "chau"o are sepnrato causes o f  acltion~ and so 1 
1 

P l n d  a l l  through t'mt they gractioally take a statement of 

requlremsnt f o r  %l;llose whfch ma oauses of taotion o r  defense. 

EiWe !$organ* For rsgecilf i o  pa:,ertr, Lbak was not call@& 

a plaadlngl; that waer coKLsd a complafnt. 

$3~. wf.~]yapsham. \velI, i s  that not a plead2ngT 

b, 1J~iorp.n. %@21, you adml t  that  d@mux-rar %s a 

13~ .  Wlckersham. Ths d~ai iur~er  ..;-".- that 'che aomplaint 

facts aonstl.tutfn@; a cause of action. TWe have 



abolishad demurre~s, an8 we haotj now a &otion t o  dlLarnias. 

&$P. Morgan. Well, if a demurrerr is a olf%k6Sng, a de- 
I 

x@hraor does not  state the  It does do other  things, 12k 

the mut5an t o  make mare d ~ f P n l t a  auaa ce@2;a5n, 

BY+ lYickar@hrn, P ~ o m  tirno out of min& o demu~rstr has 

bean cal5ed a p1asadlng, i G  l e  not, but  i% has been sallod suehi 

Idr. M%toh@ll. I would. l i k e  t o  take a vote on .the quea- 

hlon whether the worrXs "be, .aoncrldare& as si pleadingfi be  allow^ 

4 8  to stand in Rule 191 

%P. Zemann. T e l l  us how much mare rcseiatanire %her@ %<-+3 ,8. 

A13, we want to do i e r  t o  ma&@ a motton 2;o dism%ag %n the s m a  

lfr, MltahelZ. I am 2n f a v o ~  o f  leaving .the words int 

an %he alat@mawt o f  Dean CJwk that h~ wTX$ & R V ~  them 012%; 

rulos, i f  you just leave out Lh@ wo~ds  "oow idere& aa a $ke,ad- 







- The offiae of a motion is to point  out iSme .dofeat fn thkl  

pleaaing. sow, Yf 5% i s  not pointed clearly an6 f a i r l y  

~ l i l l  act ba grantsd. It t s  unlike glead%ws that  tend. / %o 

the, fomatian of an 1~s~lbb:khloh 98 going LB be %ris(l by the 

~ i t ~ h a l b  P@rbapr~  Dean C%arlc can 'b e l l  us w h a t  hq 

had in men& 9n Z;@Z12ng us it; ~lho~Zd be eubjaet %o the rmles 

re.pplfaable to pls&dlw~* 

Dean Clark. I)hci~ rmla~s as to the t ime ,  Chs rulwars 

t o  %he, fama, Cha rules as $0 khe sigaatuzle, and the rulee aa 

t i t n e t ?  The answ@~ bu3 do be served iri 20 dayst 

D e m  Cla~k. The answer or a ther  defense, including 
~ < L  

! 

the mmotion. 1 

EFfp. Pilitahellr Then a mgtlon t o  mice mare d e f l n l t e t  

a d  oglrtain would have t o  be made 20 20 flag& 

r t h Z &  the lang5uslge leaves i'b &o%a'Qtfil. 

as tn whethsr A t  ~ ~ s l a t e a  t o  %hie. You seer, la l a ~ g e  number 

of lawyere t hpaughaut the o o % ~ ~ t r y  will have t o  go to s cMoZ 

over again ovsr the rulaa,  'Ria, have a small cctruoture. XP 

we ha8 48, 91114 mlgkkt haves a different r@tircC%on. Ae I say, 
I 

we laus% get; by, because It is-new) many of these rules w i l l  

be llew t o  a lot of p ~ o p l e ,  We have t o  get  themuse& t o  



these new rules. And we have to be guided by new consicier- 

atlona--ffrse, ge.t;ting aimpZ%aiBg in thfs Ohtag so that it 

w f  ll accomplish - k b  whole ]jurpoee intrsndsd. 

are here Lo do;' land i f  we cannot da thab v ~ e ?  had b o t t e ~  go 
A 

en widh the Jbbr Ssconct, aub jeot  t o  %hat ga~~unaunt first 

oonaidsPaCl@n, the eeoona aoneidaratilon, i s  that  o f  u ~ r @ u s t q  

the bar3 therefope the, membara o f  %he, bar waul& frssl t k i & t  if 

I w e m  one, o r  two or t l ~ ~ e ,  UP if we were ten, and everybu8y 

&Lee was used to -@us ocher say, of course k% $8 taka 

Len tun Portyr But we have gcaP; those Bl fP lcuZk ie rs  t o  @on- 

~ l i t l ~ ) ~  no ma%ter what iw dot and .1615i~~t ~0118id.~l?l*t%on w i l l  

alwara be w h a t  ie rea l ly  going: to make for  "skap2icity and 

Dean Cla~k.* I suggest thaC thia ou@% t o  be consfder- 

e38t Prao.bioaJ lyal l the8teps  w e h v e t & 4 n t o d & % e ? n a v s  

been by tho a&optior, o f  t h e  New York kwleer. W@wv as I sex%@@ 

Senatop ~allsh'el abjection, nhich stoo& fop ~8 afst&rs, it was 

%ha"cIha Qodb 2n Ntsw V Q P ~  U Y P ~ ~ U C O ~ ~ B S ~ U ~ ~ ~  and he did not,  

want folarlee on the cauntry the, pracsdmce,af kh@ 'New Y O P ~  

rules r An& i t  mcsairmts .to me that ws r u  I n t o  a very great 

danger in Congress, &on the objeation can bu' made that the 

Comit"cae is pushinlg slozkg the line o f  t h ~  / Hew Yark tryatetn, 
1' ' 

NOW, we have mmy things thn t  will be &gring@ t o  the bar - * -  



- my own Skuke. a m  soppy -bil& &<.Ye L j ~ f  t: t hoxgcht I had 

thrown h.lm no 8op--because I w i l l  be g l  d t o  th row h l m  some; 

because the more we can get  language th-A wi31 meet the d i f f s  

msnt poin'tl; ~ f '  v i e w  in %ks d-dfferont  parts o f  the hcoxm%lry. t h e  

be$;.E;epi;., But t o  date 9% seem8 1 aan v e r y  muoh t rodb led  about 

following tha New YOPI: p ~ o c s d w e .  

?Z& Wlcksrshem, Tha Nsqg Yorlt, procedure beearae vary 
d-a  

and the r eoent toxms n.? procedure wtsprp broughk 
/I- 

number :,f &tail.s 'n eire ppooedyps* ~t %@ 

%rue thay %ere  Z e ~ l e l a t  l ve  r e 3 v l n t i o n s  bu t  t h e  r u l e a  beems 

3 monstros%ty by putt:ing 2x2 a l l  s o r t s  a f  pe t ty  roquireaents 

* =r %ha% became ncscassarlly exaspe~at ing t o  the bara ,  P J Y ; ~ ~  we 

have a very :;;~:u-b noclif 1.caeion ab0u.t the praci;<cc anci the ru l e  

~f p m c t 3 . 0 ~ r  I w i l l  not ~n. t lmes about .tlmt, but they are a . 

great improvement over the o l d  callfie Why- sho-.Id ve try L o 

Am lose inf i s i t @  ~ e s t r i c t i o f i e  and t r y  t o  make tho motion papers ' 

park o f  the p2ejadiws, or  subj  @at  t o  the rules as t o  p P e ~ d f ~ s ?  

Now, Zf you ass going t o  bring an a o t f o n  in a P s d c r ~ P  court; 

u r ,de~  those, t he  questlon ~rr921 be lqaisod, "What doe8 t h a t  

, ' 

Dean Clar!r, T h l ~ ,  La not a ' f ~ ~ l t ~ 2 ~ t I 0 f i ~  This i s  an 

- .  
iap, WSokep~lUm. I think i t :  I s  a v w : i  g r  at  rer~tr ia t ; -  

ion ,  A marl  know u&mt a. ~acLian 19 -b3  ::~B!L@ mar@ (V~$'inf%e and I 
asr ta in,  o r  t o  ~ t r ~ k e  au t  ce r t a in  thingst but if that is 



appllcab-e t o  pleadings, t h o  quea t eon w115 arise, v\~ha't doors 

r.1 
tha-b mean?" would b r i n g  ug t rox :?~%esom  regulation^. 

BUFF ~ u n d  
I do not; se why you should -1- a mation of t lmt  kwd 

w i t h  a l l  t2.m regula t  Lons govamfng pleadings. It; sesrng bo 

1 h& aslrs[:- ~ ' , L L O  question an 

that the time within which a motion should be mads is governed 

by the sama pule as the t3.rae within which xn rn~webv~~ shouZd be 

made. I do no t  know by ~@ading it j i t  is ambiguous anti you 

cannot get  away from thatr L t  i s  so much that I object  t o  hav- 

that same system ap-$Lied t o  a3.Z of' these documents ae the cam- 

but the quecrtian j u s t  ~ v h a t  we mean by 

1 was w@fidnrLn2. if you oould g e t  away 

f' om thc word v p l e n d l n ~ s f l  md spe l l  aut what you must do w i t h  

he spe l l ed  out by t a l n g  up back one of tha things sepa~ataly. 

Dean Clarkr 1 S U ~ J ~ ~ Z B  thabCould be don63. of cOUyBes 

I a. t temptod ';o ? n ~ k o  general ru le8  applicable.  There are, 

several  sxeeptions kmre which are xlot subject t o  these &en- 

one tblnii; I s  tkmt  this BuZe 35--that may no% 

be one. I thought it provtided f o p  brevi ty  and 

directness 2n s t a t ing  ., the general prinolplae . Bu% of oou~rs 



Mr. Wflckex+rsham. Well, Dean Clark, these, mo%ions w i t h  

pespgot t pleaCing;s riro not vesy f oFmal. 'i:d%~8n a' m m  makes 

n makion f o r  making more de f - i -n i t~  and c@rka%n, he sags, H K e ~ e  

i s  a com3laint LhaG contains certain allegations, bu% 2% 5s not 
cXacMY 
~h6kh@~ he 58 %ry%ngg to do k h l s  o r  that, and I want i t  t o  be 

4 
made clsar," That is 13. verysimplet form of motionL I re- 

me!nbsp hea24-n % n man as&-incP 9n k l : s  United S t a t e s  D%st~%ci; 

Court far such a moLio7>,  an6 the jLxcl~o the motion was for 

s b l l l  a_" per3ticult?rs, instead o f  s rno%Zo~ f o r  malting mare 

&3finft@ and oes.tain; an<: tho judge said, tL'Would you rather 

!lave a motion f n ~  $3 b1ll.l oi' pe-c.x"tlculars, an2 if so I w i l l  

consider ?;hat," anc! the man  laic'., "1: hetvo rm:d.e that m~'bf0n." 

Ancl the judge soid, "Yes, you have, because you are en t i t l ed  

t o  soma f u ~ t h e r  ex~lanat loa  o f  Win% the p l a l n t l f f  deslrc38 and 
' 

* w i l l 1  give I t  t o  you in whatever fomn you 19ke, by making the 

aox$aint more def-lnits and certaln, or by b21L o f  par-l ; iculars*~ 

Sut  those  ape sopera te  forms o f  applioatian. T h ~ y  ape no% 

pleadings, but sonell.--:es a motflon l a  a p l e a d i q ,  nnc? 1 do not; 

?:lilr, T.emannr lJTell., on .I..kk:!s -c .n - ra I  sub jec t ,  how about 
I 

t h o  s t a t u t e  o f  i lm2 . t a t ions?  A nmn eues me, and I have a n m - '  

the last: para2;raph o r  flube 26, 



gene pal. Zlghe on t h e  sub j e e t  o f  how t h i s  thing ~12.9. work. 

Dsan Clark. That  could not oome up uniier Rule 26, 

Mr. Lemann. Well, i s  that on the mar&ts'l 1 ~ o n d ~ r e d  

Dean C Z a ~ k r  P6 " kce  1% that profs. Smda~Sarrdt, has pro- 

vided for taking up the questlon o f  that k h d  on motfon. But . 

Fjr. T4.lorganr T h a t  18 112 and 1x3 in New Pox% now. 

Mr, TtTitahslTr Mr. ?$orir;a-?F are  t he r e  any sgeaial  as- 

%%one that you want us t o  t 4:cs up? 

T J ~ P *  IJorgyan. Nor 

f4Fr 'BViok;:~3bm. Just; to br211np up the st~bjact,  I move 

El?, 'Mllalierahamr Pss, we voted on the other one. 

:;~,lrr, Olney. Y a w  motion i a  t o  strikilze a l l  o u h f f t e r  the 

first ttontence of Ruls 19 "any applicat ion t o  the court for I 

Loftin.  Prof,  Sundsrlaurd, vihct was i;b Zanguage . 

you sugg~sted in %ietb? o f  w h a t  Dean Clap b i 2  c,rfttea out? 2 

i 



Prof. Sunr?.erlan?. There w@ra some q~uestf one asked 

as t o  the val.idltg UP my ou2;-:cation, and one of the thZniqrr 

?lean Clark said he %bough% was included I d l d  not think m a r  

( L ~ u & h t @ r . )  T w f t t i d ~ a w m g r  suggesi;ionr 

1 ~ 1 ~ ~  Donworth, I snoond ?:he motionr 

IdF, MitchelTr That clause 1s ambiguous r i f  you 

et r ike  I t  out, i t  may be necesasry to make same sp~oiaZ rule 

~egardSng motione, or put In anokher clause her@. But wet 

r r l l l  take a voee on fk, AX& -bthose in favor of s.i;rl. ing out 

all after  %he word "eoughtU Sn &ule 39 v ~ i X l  say "ayefgt thoee 

apposed "no." 

( A  w t e  was taken an2 the notior 
was unanimously a8aptpt;~ld. 7 

M r .  Donwortb. 3 have no prloate opinion about this 

o'bjactior2. I think in u icw  oi . t l i i :  f 2 c t  ihnt  th.i pleaiiin-;q( 

ha8 gone out, wo must pravide, f o r  t l \c case wh@r@ sr defendant 

move8 against p la in t i f f ,  ~ C L  t'.b c o u r t  rules against the 

plaintiff, and so  on, an5 my un::orntnnd%n~ 923 that %he &G~u&Z 

p ~ a e t i c e  3s important in oonn@ctlon wit-tkl w h a t  I haatilyoa?ots-- 

an& I do not know wh~ehekr i t  i s  a proper prooeeding or no% 1 

1 do not know whether 9% would be n propor grooeeding to ref  ar 

t h i s  to Dean Clark for fmther ~ ~ u g g e s t f o n ~  But P W ~ > X  say 

i t again. 1% i s  my idea a f  2low to t&e  care of t h . ~  provlsSunb 

( l h a d ~ a g )  "'hat the defendant s M S X  answer," and 80 onj I 

w i l l  read i t  again1 



extend $'he, Gfms far Lho amking of bha -~~lcpctding adxt r?equirsGl 

on t l~ p a r t  o f  the g a ~ t g  mwving, uab2i tha, .dec%uion !,P ?;lr<. 

mot son, a ~ a t i  Tor f Pve days Z;heruaflc~rsl ul?l@81p the oourt: e h a l  

oomgl,a%n% ti@@@ Dear? Cl8x*k think: 

k$ w$t;tA v ~ i o u ~  pula& t*Lt;ik~ugk:. $0 &lhr au 1 ITJ,-?#J now 3-% 4s a%l 



Jones @t, a%. 1; that  the idea* 
II__ 3 

13~. Mosgan. Well, If the caee l a  Jonee againr~t Smith, 

and sveryb'tdy else in %he action Sn the beginning, but ~ h o u l d  , 

h~ n o t  the name8 of the parties who are %XPough$ fn Xa'be~? 

ingl the complnint, the full names o f  ell the partiea should 

be inserZed in the t;i.t;ler 

Mkr. Ffiorgan. That is the ususll rulla, 

DanworLhc An& af ter  t h n C  you canmake ue,e $f. the 

MFr Wlakisrehamr Yes, boclzuae the plaadllyg has got  to 

t h e  ~~wora flplead%Bgfl fn the fow%lz k h e  0f 'Ku lc l  20, @ t % b ~ % ~ -  

t ialXy t h i a  language 8 "Tn thct pleading C k ~ e  

C:.tle @hall oontain the namrs o f  a l l  

Hr. ~Plickeraham., Wdk1, ttatas not the paragraph on the 

eompL~Snt; aovsr * b U f ?  

Dean Clarkr That; is Rule a3, I: Chink,  

f$rr gorgen. Rule P3 r 

Tdrs Wicskerraham* EJa, that does not apply. 



I&?. Dobfe, T t  uses Che, word   apti is an,^ 

&pilrr klosgan, Rule $325. 

Deban ~ T a r k *  No, i t  i s  Rule 281 Zt i s  not Rule 

Mr. %i@ker@harar T h a t  f s  09 jo5nder. 

It say&, flT2m.@ usual cap%ioagw %ha% 98 

NIPc MitolzeXlr The BquZty rule ~sguires the roefden~e 

Deqn DZark. I o o u l & n o %  see wbygouneed it in 

EAr, EI'iIltaheZlr TI h t  &a g'euz" pleesurte ab@.zt Rule 20'1 

IMP. TITlake~@harn~ 9 wan-& bo ask Derwn C l a r k :  whwhaChe~ he 

takes ou3; trZO8~ w 0 ~ 4 @  in bsaoktr%a, D l d  you me= CO c9xolude 

tkoae? 

Dean CXarkt X put ~ ~ O B B  h 5s %.he aPCemaCivs. The 

f i r s t  t w o  suggestions have, been oovorcp;d by 58~ .  DonworCkrs 

suggest ion, a: was ra2sing the quest%on whstbr you need 

t a l l  %he nmlaar. Ae, 2% i s  now, you will have the word 9n bracb-j 

eta, and then add the f u r t h s ~  klmcir l o r  %he plbtln'b%ff that hs 
I ~ 

114 $iwnr The next an@ i s  %he word Htran;4sroCions" or H o c o ~ i  

b a ~ b s  r 'P I j k x s t  gave you t ~ s o  noun8 m~lanlng substanl;ially 

aha anme t;higg. Th@ w a ~ d  V$ranslaotiongfl i ~ s  used very ofLen 
I 

with aertaip a i & i f  ioanae* 'ba~ k;b %B f amilia~r 5 C h i n k  



Y prefer the wo3?dRocourenaenig bacauae it has not the idbss 

that  fs a%isache& to .the wo~61 #%w%~%~tt0~8.it Be% $ &O 236% 

think it, makes very 3uoh difftsrencat, here, except that the 

ptmase w f & l  o o c ~ r   late^, because you w i l l  note %ha% tlus separ- 

aCe statement 2s only an admnl t%on  here ,  ana %here 3s no par- 

t l o u l a r  penalty f o r  not Bo2ng %$, I have aafinitelg trled 

to &o away with a rLgh+b over a simpZe akat@msntr And 80  1 

put it in this way: '~aah defense shtdll be, aeparrstoly e%rrteta 

fo r  the c lear  pra~ientatlun or adequate unde~standlng of the 
now$ 

matters se t  f o ~ t h , "  rhat l a ,  i n  other words, after the ad- 

mon$#&an, f do not 'believe %her°@ 5-43 ~ ~ z t a h  abmce o f  hvfng  cr 

f igh% over ft, whrther you have a setparats etatmmnt or not, 

which 1 O h b k  is one of the asvcsral u~lelerss thfags that a m  

adopt in$ a ne% tarm2nology, 

Prof .  SundarZand. You m2pylnk usa baGh. 

Mr. Nli%cheJJ, That I s  qr*i%e alX right. 

S~%eth%n(i; G h a t  ocot@g i t s ,  somethin& that i 

hslpg~aa. I thlnk they bottz appZ;yl 

Ikk* OV$&apgEUKR, 1s that not; in @ff e 



- , -  
'I. 

25, vfhPli.oh 2s the don2;sra0 02 the cawag%@ink, mtd aro era# 

ana & ~ e d  i s a f  f%r~@l loa 8ef  enaes, Lhoas ehouZd ba sapca~srt@3y &tat%& I 

t 
F a q  ?Japsanl Do gm ~JPOV&&B fay a gsnsral, & @ ~ % & 2 ~  a@ 

. - 
$0 you edbnllsh gnne~a3. dsn4~tll 

/ 

~ a ; r a r ~  Clark, They ~tay haver aPsoRigthe& the g&a@mX 

n~xea to %b p3$ra&8sgl 02 that  CIS ainrtpJ&F tbl&@% 2 @f @F *? kh@ 

gkz*srgpagh of  (3bi;Za. Qy W ~ ~ B P .  ~;slwro% ?:o ~ B ~ P I ~ B  @0%@ CIP 

$harse things, apd bakher foPol%a% Lb@ mare s~l3la Porn oS the 



Imgartant of these r u l e s  wepe khougkrb over, 2nd '$.;was trqpfng . 

to 3vol.d the possibility of a .?i~;hf. 1 think: you can do maat 

o f  $;boss .things myssff, 

. . 
iilp, ~ o d g ~  , You must inser t  n cosy o f  -ths document 

awed on* 

Dean Clark, I mean uunder procedure In 

Statea you cannot do it. 

I~TP* i%or:runc The common law zrmles d i d  not albX~va 2%. 

You aou3d nat pksad i.t; at: somaon 3.w and soma, o f  t i le  QLataa 

nab a3. ow ik, 

M r ,  Wickarshcun. lhy  not have -the plloav18ion in the 

Eels Pork prnot%co a c t ,  to t h e  eSfecC that if you sfiould sue 

on a i;.l.eitttc~l in-'c;~u;;lcnt Soi? payment of manoy you qgjlally si 

inser t  a ~ o p y  of blne in8trw&en%. 

Daan Clark, T h a t  is covered, thoughno.% aa oompletalg, 

perhaps, ns desirable ,  but Later 'by a general pules thfnk 

you should b v e  in mind savaral o f  t h . ~  mles. Rub 35 

Qs a series of thingsL 

LIP. F:i'lel:oz9shatn, 3ule 35, Geneml Rules of Pleading. 

Dean Clark. Yes. 

Wlolrer~lham. T h i ~ t  ia t rue .  

Dsan C l n r k ,  And you =an% to l ook  t h g ~  oq-ap. ~%1]., 

thars arc s ~ v e s ~ l  of' ::he rulw hesre-+Eule 23 on the @omplaint, 

I d r .  JiTitcka83-1, Then l e t  us gnss aver K a 0  20 and get 

bask 423 I t *  



IJr. Mitah@t3Bff. Rule 21, signing o f  Pleadings. 

Dean ~1ark. Wow, this is the Eqult-g PULB BB to 8 1 g ~  

nature o f  oowlrael, and ~ P % Q P  t o  raalte i t  even B l a r e  cax&oC, and 

the  man object i s  v@ry defin+te, to do s~;:jar with tM form of: 

v@r$floation, whiah, wxfortunately, @ends t o  be I think $~@t 

a f o ~ m l i b g r  

th. Thee 18 one t~hought La  th9s aonneation 

i% %is going ko be, tar8 on the Zaw~ter# and Z on his aon- 

ar aienae . when you f ind these things in your oomplalnt and 

$0 over t hifig8 gdu find c@rt;ain thlngla that arb) %rue) and you 

f%sd e@~%ain  bhiaga tha t  you aan glplfely &any. Then $ h ~ ~ e  i s  

a middla, g~ound, where you say, e&hat 14 dangepous g r o ~ n 8 ~  8 

we do not know8 rtb ape not sure LhaC i s  be*3%hem praV@ 

Chsr*, Now, Af. yeu deny b b t ,  %he larwger mas(; c e ~ t i f y  ik 

affect thd hs bpaZlervkrls the hrXXegcatlon8 rbalrae, and e l o i ~ ~ @  09 

%h,m say be O W r  Noa, it %a mg. g r a ~ G L a s t o  dong a %@fi 

hhfngs that t h  other rnan ought t o  grove, but %hat are doubt- 
ĉ ---ha 

full but I thought bhis may be 8 amall mattsr,and in the 
& 

end of the e t b k h  lW64 ft  say^, "% mmattsrs dL2eg~d a2 the 

denials mnde therein are true." wwouLd s t ~ W e  out th&= 

W@F& "or tl?B denials nsde,"*&a& then follonZng the, ~ 3 x 3  

three, words, and then add "wblch contains no denial ~i mat- 

Qess n&ittm3 8 e be C m r '  I &o not see kow l a w e ~ e  O m  



g e t  along wfthout denying thfws 2n the doitbtful ground, ax- 

ehough they may be true, 

iip, Lsmam. The ~ c p i t y  m i l o  i p ,  much more l im2 te&,  

"$hat upon the inatructions Ta3.t3. before hilm .regarding the case 

there  1s goo6 ground TOT th9 same.v 01 couree, t h a t  would 

not: glve, you any bsreaathc Of oourse, yau naver can  be eure* 

You mlgbt sag t h e o r e t i c a y .  You might t c s l L  y o u ~  aLi@n% t o  

&en:y--you may toXl him "%'his may be trua but yon ought to deny 

2% ." But nus!:t you prof esefonal ly  t o  take Chat stand? "1 sun 

aTpa1d you aro not ~telXing the  truth, nnd so  f tip as my b6lief 

i s  co~?cerned, 1 60 not; 'o@l&ev@ you." T~bihat v d l l  happen in 

p ~ u c t i c e  i e i  that .they wlbl 80 on as they have been dohlg. 1% 

2s f . s t  a question 0.f z~hvhsdber yon wane t o  make thi8 a form a f  

I n q e r  wou16 not  feel %'ha% he couZd tall h.12 cl.L.ent. 

T l r ,  F$,rltcheXl. Pa7.zy i s  no% Lbe E ~ z t i b y  r u l e  all ~ i g h t  

t o  adopt? 

T J F ~  :lorgan, One o? the tlnin;~s yoea ajru t ~ y i n g  t o  ge t  * 
i.lish practice, end monk nee l e ?  w a l l  look 

h 
at 16 a y~zat-i ;o~ o? 

% 
gXainbfff t o  his groof oomciion Xlav~ ,  and II 

::la,: it i s  consliFornbly ~ sducod .  It waa tremen~lous3.y reduced 

I 

5n N s g  3 3 ~ 1 ~  IT you uv212 rcad the a~t;%cle,  by Farx HsPron, 



on C he d i f f i c u l t  &ere o f  plracf , in the Yale L&w 301~m1, you w i l l  

f lnd a oase 1:~hei.e an@ man in a case wae oompatlled t o  7-4~ ve 

wearks prcvlng delivery, &nC wken the 8efendaat ' 8 witn8ig~t38 

F% said, "Be w i l l  admlt deliva%qF" eltihough ha ra- am@ $23 

fused t Q admi% &@Sf v e ~ y  up to tha t  t; irne-1 take this that thla 

fa j>.lsk an attenpO and means 'ca cu t  t aC &own, and cerCafnly 

Ift  it^ no advantiage to m?ia %ha Ja~qor B ~ B - ~ O  t h a t  %a khcl best 

o f  hia knowledga inZorrasl%ion and 'betllef the denial is true. 

qt~irea %hat s.l;at@~ncnk loy the lasqper and veriPiaati~n by hhr  

%, Z@mawr T t  puts .too mztch on the  Z a ~ s g t s r ~ r  

Mp j4o~ga1: + &Toat l a q ~ ~ s r s  80 not LPo 5%.  

Mr. T1~rnann. I wouli: r?.ot vzaat i e  in my praa'cic@, be- 

.- @&use ; have 8o;2;tl:nss clone wpQn;5 when 1 thought Z %@%a right;. 
V 

02 C Q U ~ S B $  G ~ O S W  O ~ S G R  xi!'. :IOU lint cause Zrnilble. But %hose 

ape no$ mpj. Game and t h l ~  pena . l i z s~  the hone88 law@Pr 

grave 8oubt as t o  baing dsle to grove it, and you are not in 

ooseeaeion - of a11 the  fnotn, and do not 3mov wwhet;ber you c~ 

honestly say t?lat you really. bcllooa tha t  t o  bs true. You 

C h i &  i t  mag be, and you hope 5% u i % l l  t u r n  out to be. 



try* 

* Ror <;an * They do not Wy, but Bo t l -~sy  not make 

Q ~ Q  ~ ~ S ~ S U B  whaO the relax question %a? 

P~of. Suniiarleni, 

Bsr Lemnn . Of ccrtlrae, C h i @  &a the sasielst p ~ a ~ l i a e j  

tb-?.s mope, sontaa5en%lou~ the attorney $8 k h e  more has2tm% he 

I s  a8 to tka8 f o m  o f  the vror4rs# 

$We Dodgetr gha $ ~ u i t g  Rulalg are  aa far 812 wet ~ ~ g k ; t %  t o  

go oa ehae, if' there, is go68 g~oulzd f o r  Sf3.lng tb gleadi~g. 

Prof. S ~ ~ t i e ~ X ~ a d r  I th%nk t h  odure i s  th.roug;h dl@- 

BGV@F'$$rA 

NiT. TJolsgan* Yes%, naAgeer, I accept thak-it i s  

g ~ ~ a  gr~va& Par j l PZ ing  the g3.endgn& 

?gyIr. ~ i t a h a l ! . .  There i s  a motlor: to ~ t u b a t i t u t e  the 

Equity r u l s  on that 

Dean Clask, I oould ineerC tha%, bu6 %he peat of %he 

is ~og-g@,~saving, and i t  doss not m e a  to me Tory ssvele. 
S 

1% segaa to be pscpdped of oaunf:eX. i:.~ad I would bat@ to &OB@ 

the whole ruled An& 51 caD< add tbia p a r t t c ~ l a ~  gain%. 



g You havo it IQ t k 3 e ~ a ~  that thepe wae; 

gmci ground f o r  S t l i n g  the, p1eadI.n~. 

Dean Clap:-, ye@* 

- 3A 

r . i p e  :' @m&nn. An <: oli&are -yo:? h;? VB ins  krucb ions X+eg@+ra- 

ing bile case Z;br2t is very P~s t shnt .  

Tip, !3Torgan, Y e s ,  

Tir, Donwor%h, Z h l t  the cl?&ng@ t o  thc l n n g ~ ~ a g @  cr9t- 

i@ ' %8da 

?ire Dobie. That tai.es iln the %angua$e " t o  %he best 

of Bno~z:!lodge it is %zqueu and aub~lt i tutes  the ~ ~ ~ ~ 8 g @  o f  

the  EqDi ty  rul@. 

Dsan CJapk, :,It i s  w L t h  particuZar referanco t o  t b  

:a, ~;1;19tchel>+ "Chat upoc t k i c  instr3uotiana laic1 before 

h i m  r ogardfng :he case there3 14 gotsd ground fop the  etilmbr" 

T$pr To-n. Intkiesa ~lctltontl d o w e  @ant %bopr@ word& 

'L 
regapding ins %put. t ions. T;&t c o m ~ s  I'ram %Pie Englleh prate* 

t i c e  o f  i n e  t r u c t  ions and powers. 

f$r. ToImthn* I th ink this  ru le  covers i t if you 8C;rike 

srut t h e  ~ o r d s  " t b   matt;^^?^ alleged or  the den2aLs tk~&nerein 

a re  trmef71 s t r ike  btllat o:~+&, and it o8i lZ  then readn "That  

$0 the b e s t  of his know-ilodge Snfomnation and belief  'b2lera i s  

good ground Tor f ililng and supporting the pleadings ." That 



have a r u l e  in comot ion  with bt b f l l  in egu %y salon %Ohe 

would be t (J modern hftguag6, of Equity ru2e. 

( A  vwts mnrarr taken, and the sotlon 
was unac imouslg adope ad, ) 

Fr. FtitohelJ. Now, ;uQe Olnsy, I would 1Ske t a  bring 

bofo*:: ':ha ~om?lZ;tecs f o ?  conuLderakion nt this paint thliw- 

Dsan Clarlc b e  BraFted t hfsl rule tis th.a.t tilo sigm&ws the 

srttarn.ey L~itnplfles the varl.ulms .t;hlngn t.iaL he %.is disauftsine;, or 

his sllont: Ln thLs i s  xaeally -king a certif l a a t e  t o  that @ 

feet ,  It O ~ C U P ~  Lo me that i - 2  V B O U S , ~  bes reoZly mop$ eEfacCSve, 

if ho were, roquire4 ;bo make *t;hei aatuax o @ , ~ t i f i a a t e  a t  the %Am@, 

ao t t ~ a t  inuloac? o f  hls aPp;lzmture ma~aly IrnpXying L-b, he should 

rsiga suoh a ~er t i f iaaCe  on a p ' L e a B i ~ ~  7: have a fe'eel%ng that 

91 might hRve semo saI.uW~y a f i ea t ,  ' X do not, believe Chat 

putting *hie in@@ the male i e  going %u have very lruoh e f l e ~ 2 ; ~  

'Ilou mishf; t ~ k a  6\ prnokical view of' that. Rut: if i t  i s  in 

NIr, Dolnie DO they not have BCBIB su01i9 prra~kl~et 

%hat l o  a b i l l  1.n eguit;y 111 New ~ s x e e ' j ~ ~  

Mr, OZaey. E do not know* 

Nlrc D ~ ' b S e r  They d6 hatre ~hanoe~y aourts, axnd they 



&IF. OlneyI We had t o  hver an@ the other d&y, inooa* 

ncsa%lon with a plead%~g,  and f. rcaal2y sat up and took notlae 

when I sQne& khe e@~ti f i@k$ttr  

bD?+ Lemam. I think t U C  i s  right. I think ope ~lh0~3-d 

hare, sr ~eq~~i~eslllen% that rc)guis?ae %he aesrtifiaa&cer And X think 

I f  you juaG gut; b t  .in thb3~1~ m*UZ@& at w l l X  not kmve much s f  f ea%j 

bul; %he ohanoe of' i t l s  'avina sffeat w j t l l  be ?improve& by making 

hare an aerGh. puC T t  sclftmzl t o  mg, Chat sf' you vgrifg it 

by an oa.th, i t  %ark@& &war f ~ o m  Cb@ @DleaBlngt 1 auppoBe %ha$ 

gsta bo be t;heiorm+, no% the law, and b k & C h n b ~ ~  ~ 1 1 1  sell ~ Q U  

Dean ~EarIs* 2hen suppima you have noe goti the$ 449~- 

tii"iea%a onj w h a t  are 'yau g o b g  l;o (90 about A t ?  pen- 

a l t y  i e  they@? AngtfilngthaL $ v a t  iwvoP,rs o f  wor8s, 1 e m  

not ear@ mealis much, andl laakea the er vce~y real-- 

I&. !#ergan ( ~ n t e ~ g a a i n e t ; ) ~  A penal.ty for laok 0% veari- 

Blacrt;lon ma3 be raqtxirc38. 

Dean CPapk. VJell, I oasurne dn tha% 6aae geu mi@ 

area$ Lhs pleadiEig &a nothing, 98 might; &@mian& that it; be, 



% h t  the prjlrby race2ve4~ it, aa8 the &her party' reacsivss hia, 

Rlr. I"u'iok~:nmham. The.% i s  only whe.ere the ~owglaint %a; 

RP, Dod$~f3. J: ~Wta2>d 114 %g;t0L&318& k 3  Xf343~~70 th6&@ 1 4 ~ a l  

p1~adlxig %a filtad, 

? 4 ~ ~  Dobie. They would. l?ava 

f#p. gStrsk~@.PI11. 1 ':haye f.-3 ' 7 9  motson made, &%OU~ %'be 

'be g l l x  now k ~ k e  ltp z : ~ l ~  

e $ 1 ~ ~  L a f % i ~ *  2ofnr.o d o  that, T ufantcd t o  aek 

~I&arjg i:aibu-b the pr~p&e 913 thC s e c ~ ~ d  ? i ~ e  o f  F ~ ~ l o  81 in b~&@k-  

e t a  %no ar ruore of .'" 
~ a a  ~3ucir.. 1: i ;hii~~lc yge ov.&t; $0 ssctLXa %batr 8 b % l  

we leave ii; aki12Q "l!he at ?;orilayr;: of reeazldp* aF ahall are, aay 

"ante or X ~ O ~ B  ~ l i ' !  Z Tf YOU at2i-y ~((a%terneys of X~~QO]F&~$ whBr@ 

h w  c oEmcjol ~3.3. t7(?72+12 h q ~ @  d o  ~ l w .  

s;i$g&alxl 3 ?- I>BC~ or  ~ e r a "  ts the Bquftg ~ t i L s r  Wh$ 

not X69~13 %% :Lnl 



Bp. Donworth. some o f  %he lawyere3 &re in other Stage@. 

%plr. t,@mBWr Daea t h i ~  api31y t o  ~ ~ o t i ~ n s P  (~augh%e~r) 

EiZp, Zofbln. 1 make a met ion that i t be "on@ alp moreD I 

I&r. NliC~shell. All ~ S g h t *  that  w i l l  be t\ooegt@d, The 

a@x* Ltil Rule !aB# 

Rule 27386 

P c s ~  Cla~k* You w i X l  note on t h i s  theat t b  provision 

fur amen&jnent--f t r l e r !  $0 %aka, it oery broad, P ~ A  

& 
geaGs8 in sr Paotmota, "In vl@w 0:: the ?o~sgaing, 

A 

T!.SIC1, 767, i n  %k%bstancls, le%b~ugk*t: Lo be, unneaaerswryfl and 

ao Rule 82 as now d@&wn i s  lirizppormera G o @aver the grouncl o f  

t m e  bra s sctionar, 767 a ~ d  777, and they are nab rcsgeated In 

the rules, They appear on %he l e f t  haa4 pag 

Mr. FJforgan. Pov. do no* think it i s  

'an amtsnment sra o f  the  appo$iag porgy 

has pl@ads841 Tlz@re are, aa good many cases that a310w menQec% 

pLsadSng& to be aem~ved as a maatter of' course, wiGhiln t he t Sm8 

epee if Led f or a reepandlng p%ead%n(5 + 

Dsarn Clark, l~!aZ1, of aauFss, tiheref %a $om@ arg\lmsn% 

for aaing thati. T a h ~ m  the, other aoubse on Ohat. bhs 

f %rat glacp, ths j ailgs W O U I ~  alwrjlge callow it when t hero warr say 

real gues'eian, an8 seooad, %h t making i t a B  of oduase rnlgh* 

g4va a chanog for d e l ~ ~ y ~  and. t h l &  arpa~eds up a 12tt le  more* 

men%& af ter  pX32eading wbre %be, acLio8 has not beem aersignea8f0~ 



Suppers@ %hesca i s  ~n slmhtndetd aomplotn* aPCar an anewer hea been 

f$l&ad, IB t h ~ r ~  -ny ~ r e v i a f ~ n  for an anewer t o  the m~sn&e& 

co~~lsrin'c, or do you ~hmk: %kg% aould juet be isfi; t o  the j u a g ~ f ~ l  

or8er wh~n he, save aukhori$y %i@ amcpna2 There ought t o  be 

Ecsran Clark. I a n n o t  sag ~ Q F  the momcant what we did 

about5 tib@la I have the feelSoti: t b b  I puG that in, but I I 
I 

X I @ $  bPZF@r i 
M F ~  01~43~1 I Gh%Yik you did* 

Dean G Z ~ l r k r  1% l a  fh%o 52, 1 think, 

B3r, ~ i t c h a l f  r \%!hat do you maan 'by @aealgn@d for trialH? 

Mr* Dodges I a\m w&ac cgasng t o  aak tbf very guenBics~. 
I 

Enr, %itabeLX. Yesas, il; $r & p&mae h b t  4oea not ~ B M I  
1 
I 

I 

had ~ Q C G B P  cihwn&;$ 3.2;. 

Mr, b l @ ~ g % @ ~  Tfiat  i s  th@ ~onne(ati@%$ grao.tideg nWs%@%*r 

Zag 5% f o r  triaX." They b o a  r sgcreiwk berm ar aasrsian 



a ~ e n c l i ~ x  pl.t2a:i .hw8, an X reiad t;l* I'frst paragraph, i t  sags, 

an? par%y $y.y grn@ld a.& B. m s r t W ~  o f  ~OMPBO by fiXi-rrg subh amend- 

ment 9n %kc, clerli.7 s uff&cb, p~ovidc~d. %hat the opposing p @ ~ & y  

has not: ploaGa& in rssooruse t o  ~arrlietr gleadlings, ar where 

Gh@ plsnTn6:ff rsetrcr f4t; Go &%en& h i e ,  o ~ m f d & i ~ t ~  A8 X underlatan& 

the ~ u l a ,  A@ con do that. Lae a W C ~ C I P  WT Dau2sei 



Tleon {:lar''-. No; ho cannot do i t  then; the cisffmd- 

ant  coula nme;.i? lils a ~ s w 6 ~ ? ,  3." i t ;  toolr R Z I  " L h i s  tPmer 

- 7 

2 You. sae i t  says, "or whctra tha a o t l o n h a s  

n& been s r  t for ;;r%al," 

:>stan, CJ-ark, 5:. ,,Q,~,Q~ 11, may by l e i ~ ~ e  e o w t Z  OF 

by cdnsenl; Q$ the part;fes ,.t any -bWc 60 1%. '2km.it: 28, th@p@ 

is anotile3. methoc? o f  amarrclXng, by loave of c o u ~ t ,  OF by con- 

sen-?: of' tlm oi3poslng ?a r ty r  

f;ir Donr~urth. ;n the 1. s-t par t  of C;h~~t fit~rsl; papagraph 

it s :gs  uhc=Pomi?a i t s  f i l i n g ,  oxa by lca~lve of t h o  Would 

you .Insa .t b:?fo%-e the worda "or by leave of tlzo oowGU %F by 

9 the oansent of i:ho -ga?'tica 2% @ny CLrritrr,~" 

"oaa Clark, 13313, 1 J.nCended t o  covar i t  by ano%h@P 
I{ 

ppovialonc I)o yov rni>anutl.t any t j rne i s  b e 2 ; t e r l ~ ~  

!tip* D ~ E R Q T ~ I ~ ~  ?O * I - ; e m  w'ijers i t  says "my amsna 

1:)g corn c a t  o r  t h o  q3posln: p : :~ t f l ee  s lgn i f i cd  in w r i t i n g * "  $ 4 ~  

5.C1Cfg f~ thg&bgfope af ' tez'  f f l lnka-in 8%"chor ease--you can 

20 ' 2 1 -  leave of couptj anil so  I %hi& kt WOI.'~.&~ $69 :!iQP@ 

plain f f  you s a i d  %- leave  o f  

:;kt*. Chora?grc If gou put 9n "by leave of courtu It 

d I t  
sorauoh-.-ina12 case:; partiea~mgkunrtndby - 

f Y "By Jeave o f  courtz 5x1 %hie seam@ 

auk sF taueh, 

-- 
Lieark  Clar:c, I th8nk you  a2e r i g h t  about that. 

-*t 

?.IF. ternam, ~;louPC you lenife it by endorgmenk or 



ofbbesrvis s? 

Dsan t;Xar1~, y e s ,  b12% ft I s  not necezsary. The on13 

thing then i s  t o  mire it more clear. 1% i s  not neossstary. 

. i$r. @itchel l .  The wards "or othe-rafse" do not malro 

a very def-!.nlte provis ianr  

22s. XIemannr Sa~netirnes t h o  Lacal lawyar J - ~ n t  wants t 

s t F o k  on a possible ~exxXmenk*  

NIr, R%clrersbam. Have you ffnfshed v ~ 2 t h  the :'irs% 

p~-rugraph? TP 80, I waulcl I l k s  t o  ask what the $iff' o~ance  21% 

your ~n-lnd P ~ J  bakwssn the phrasss use& in t he  ~lacond and 'thlrct 

- 
pei.aigraphe 1 Ira 1:11e: second. parag~aph I t  ~ ~ a y s  "to b~ anen&@dR 

an:: so on, by "changing tho @ ; ~ ~ u n d  of  actfon or defense ar a&& 

in8  rierrr gr::unds n r  causes of actilsn and c ~ a i m f f o r  rel%@f or 

'raE3'FJ "* e r f  @~18&8 * " 
gho next 7uragr&,7h, .the tthlrd paragraph, that, 

~amnn.3nentn skm3J be held t a  reslate back to t h o  date o f  L l -  

oa~iginal  plaaalne; eo amsnrled whenever 1% appears that the 

righ,!nt o:f 'act lon ar clefsnge a~aerted~, and so on, Ought that 

n o t  to be "cause of actlonu 2x3 sack case? 

ldIr, Olnsgr Ae t o  that l a a t  pm?a(l;i2aph, v3L:2~h piwvidepl 

tha t  it ~lhal3. r e l a t o  baak, kt i n  hardly neosssary Par us to 

pnsn on thsrt, beoausa i t  a f f o s t s  the substantlvg rlgllC o f  the 

partj-@a, The cour t@ ;lz-ve pnsssd agafln and agnin  on the 

a~~tsndmsnls, and v&en they take ~ S f @ a % ,  l r  i t ;  13 a aew cmsa 

o f  ac t ion ,  ft does not  r e 1 c - k ~  b:iob., s o  f a r  as the ~ k & k ~ k @  o f  



&. Y!lcke~sbarn, 2 wanted -to g e t  f r o m t h s  repor te r  
I 

I you are, tn-  k:.l.ng o f  the subBtai7obr 1 hzve . t r i e& t o  gel; away- I 

i 
from t h o  term "cauro of ao%fon," beoause i t  acorn $0 me el-&% 

t3aG %B one of &he mo:--=.L; mlsleaciing pt-~kr6~t38 thak r ~ o  can mink 
-. 

of. & %  kbie cauaed troubre whereves it ~XLB bcen uaed, and I 

have rngeeZf been guiley o f  not imow iw  v.shat 1% means, and 

n goad many peoplh~ dZB not know v ~ l x ~ t  i t  nltsantt and xihen I 

triletl t o  explain t o  them and found o u t  what they meant, I 

could not %%and what they meani;, Theref ore, 1 have 

tr:i.sd. t o  ki lX Z;bt p&asc off. ' ~lavc added here, yi! Z 

VfiId:~ I t  1.8 ths only t %me I have added Pt, a s  a wort of eb~%OPhl& 

a prc3vf.eZon th'k you can amerd anything, which 1 s  the the~py 

I L h i n l c  in any litigation batwaran these, sama ~ a r t i ~ a ~  The 

o n l y  quastion 18 aa t o  the ef"eot of the atatute of lirnitwtiona 
4 

whfoh. Judgo Olnog, whioh. 1s coveroe i n  the  last; p ragmiiph. 
A 

7ut .the asrc;ason I am ;x.ztt; ng in the laat clause of' the Jast 

. pi:rctgraph was f o p  fear  t h a t  i f  Z Is$% 2% s%mply HgroundH 

alone, some $uclge may t u r n  out--llllnoiso, perhaps, where they 

t?rs str 'l .ater, 2nd r-&y eny, $'I do not sea any new grounds, 

5ut ~t new oezuse o f  acelon," Ant3 it 9s on that gromd tllat 



late back d o  the 8ate o f  tba origlnsl p2eadling a0 amended when* 

evepit appear& that; %hs r igM o f  action OF defense %a aase~drted,~ 

o E acCi.onfl asp. Itn the pravioue paragraph? 

Dem  lark. I intmnd@B something more t h n  the saussr 

a f  &o%tiion ia the sacond paragraphr Hore there i r s  rrox@%bfiing; 
aoinglaint BY 

m(tr3hj -than simplg the  rightj t o  raise a/&efrsnrse. Iaoother rordar, 

I fatended a new g r o W  of sratian, CXP n osw def ens@. TbaC. i e r ,  

~ w p p ~ ~ r p  A and 13 are slukag 2n matte~s o f  Fedoral jurtsdic2;ion, 

and A has  ~nokher af Pair etn%i~s2y? shoul& he not pu4 L% 

9x1 t k 3 . 8  saw3 8'lxd.t; vsSk8.r B? There ape later on provisions for 

arderiw a &cdpn+a$e &ppeaPWmet but %b whole theory her@ i s a  

%ha% you hati better (geC $ o w  m a " c t e  &at iurrue bat;wecen the   PI. 

Rut thes n e s t  question I shall acldraes myetelf t o  %a thia 

of &otf@n,v NowI X knew the obf&#%%o~ that: B X Q S ~ ~ B  f Q 

f laaue~ of ao@$onB, but  .the subst i tu-be phre848 w&@ muoh BOP48 

pfgid, Cause of actloa %a used in -i?raoe%eallg ev@Fy D@&@# 

8g ~oupoe there, 9s a i r ~  t a: Xitoraturs nn the ~ ~ b j ~ o t  r The 

Dean has w i t t e n  abouf; at &lac? a groaL m a y  other p@o->b*  

M~iiorgm~ Dfd; you read % ~ K @ X a m g a  ~nrk%@%e? 



I&. h!org&%nr 8id you know :.hat he was .talking about? 

%p. P,ilc&epshamr No$ but I believe that t h s ~ e  is no% 

a tliq,?e ao&e i n  which them i s  nooh aome suoh provision a8 i s  

f sand i n  the ox& Cod.@ of C i v i l  P~oaedure rii-opt@& in New York 

2848, $hat  the c~om2lhl2nt; shall contain a stakement of the 

facts c o a ~ L f t u t  ng a cause o f  act lon in orderly and preofrre 

Ii:n;;unge, wi-bhoul; peg i t ik ion ,  iln ordelr t o  enable a person 

road lng  i t ;  t o  h o v ~  ishat $8 intendee. I: do not th,hinb. %hat has 

aver  baen drpr oved, Dean Clark c i t o d  In his article v ~ r f t t e n  

fn 1933, in. t h o  Yale, Law Journal, the d@T3.nft%on of oauss o f  

aot ion by Phl lZfpr~  urs befng Hopc3ratilve f a c t s  giving cauee, or 

ground. f o r  juGicinl  interfercnaetrH ghat struckme, a a  a pretty 

good $@scr ip t  ion ,  An t h e r e  is anot!?er n - t i o l e  i n  the Yale 

Ejaw Joupnal, 88, :;:hich 03j  sct;@d & O  dS.racardf&g terns ~hloh 

have, become 80 m ? i ~ 1 )  B part of tho  F U ~ @ B  a3 to 8 u ~ h  dis-  

You h-.ve got it i n  i;h&Lr p ~ a c t Z ~ e ~  You k: ve it in ~~rac i ; i ca l ly  

svt?ry coda, snr: I thlnk you wouf d vqnture Into an unknown sea 
to uee . 

tvhvhen you try/soma other anea ag desorlption. In general, 

i t  i s  as weli ~z~dernrtoad as  any other term, aesplts the eon- 

Crovle~sy. over I t*  "Pacts oons t i tu t fng  a cause of ac t ion  or 

o f  p ~ o ~ S L e m  up? It 3.3 a serious one* I realists there 18 



a contsovcrrsy about voause o f  action," and. I kno1.i t b a r s  ape 

a ~~~~~sity oE c 3 . e ~ ~  about it, 2nd oomiw~ ba& t o  :ire ?j&3p- 

gang.: su~gorrtian, il; seems t o  me that, k h a t  i s  R thin:; that; uye 

might aery ~ e i l  taka un at anotksr r n o t s t i ? ~ ,  %boa BB ddaal with 

matter o f  p: r&acsolagy and e x p r ~ s ~ l ~ n .  

Vi'ickeraham. Do@@ i t  not so boyondmere pkuwea- 
I 

i 
ology? 

1Bf~. u i % ~ h ~ % Z  + 1 do not think Z f ;  19 tznyti-ting but dl f fe t r  

snae of opinion as t o  vihethe~ the x~rords t roause s f  actions i u  

a s d i e n t l f i o  and acc?~ra te  way o f  describing 8 asstion o 

%bought;. 
r d' 

That Zs w , ~ a t  it rea l ly  arnounts to,  an6 1 thPW lit 

i s  importan% t o  deofdts vdmtfior you w i Z Z  uso  such a phrase 02 

not. You h a ~ e  c-nsfdersd onZy 22 ru les  so  and. you Wvs 

86 more t o  consfder. A t  that, pate, 1.t ~~l .11.  %ake t s n d a y s t o  

go through them. Rut I ~*~ '60~28 X91ct3 886 t - b  .::are a ~ e u ~ a $ a  

as Z;O the choic- o f  wordsf but that 18 ~ Q T  B O ~ B  other ocoa- 

s%on+ 

~ i i ~ ~  b'jiokarshams 1 am c p l t o  vrillfng .t;o nota an ex- 

acsption and go on. (Lau-ghter,) 

!&6, ?:Itchell, ?!e w l P 1  allow the oxcoption. 

?EP. Ponwort' , YP. Chafrman, I woull?. l i k e  t o  inqulre, 

n osmec2;lsn wi-kh the  dlv%aSon bstwa~n Rule 8% an& Rule 25,. 

AB I uad-?ratand R ? l l e  25, you can suo a dele&-ant on a prom-. 

iaaory note, and a laa  For inju~ios g~owing oat of an automobPla 



Dean C l a ~ k .  $bat a. i a  righ*. 

Crarnsactlon that rereult~d 3-n Xilabfllty. Z wm%e8 t o  make that 

on ja%n&sr o f  o l a h ~ ,  yau .can do the aannts t;hlng, subjeot, bow- 

ever, t o  rsrChar f:%e powep in i.he oou~t ;  t o  order sr new tridllj # $ 

or, i n  other  wor&s, i t  %a botter to g e t  a11 the sares healed 

.t on8 tflras, 

FvIr, W i @ l i e ~ ~ h ~ ~  Our courts so so fa r  as holding %hat 

By- arnendgtmn% you oan insert, a csruee o f  aat&3n that would have 

be~:n b a r ~ o a  by rrt;Rtezta ef llm2.tationa i f  %n an ar%g%ml ~ 4 ~ 2 % .  

Dsan Cxa~kr 03 a ~ U r ~ a ,  j u s t  R statute PB.BB@B. i 
&pe But before, the  ertatute* 

Dean CZar"kr N @ w Y o ~ k  took fG @a a hitlfswag measure 
I I 

between the ru l@ of %%@anCL,aa& stucX t o  t h @ 1 ~  own rule@ re* 

vshich Z&&t@B Ohe c&%der a f  par tie^ pro- : 
'*,2Lwhi*M 44 

v$s f 1 %hat the jo/.actor of '~oti01lbseetiern1e 2 , 

af a a t  Ion whiah arFsee ir:f Ger t l ~ e  originrrl aation hnd begun, 

ape you 23;mitllng Ptr Co a cause o f  aot ian  in sxist;@noe at 



la? @ ?~$QY@W, .& wnu3.& 'be K ~~pp%m@lZEia px~a&%w 



Dean Clarkr T h i s  19 another thing* 

MitcheZ1. You wiXJ. have t o  provide fop service bg 

serving the other s i d e ,  because nothincL can be f i l e d .  

Dean Clark, ' 8  this a pleading? 
' 9 

?/;:;re Wickerahma. bdhich rule, are you speaking of? 

MP. h ! i i t~h~ l l*  Rule' 22, which says a party may m e n d  

a pleading f i l ed  by h lm,  \Yell, he mkly not have f l l e d  it. 

T&h&~1~118jk'bm* For sa~v$oa .  

PbiitaheL1. YeaI f o p  s e r v i ~ q  and then it nays Ifby 

n filing such ~mentlment~~ %ere i s  no need o f  f'tling* 

I~P.  Morgan. Mag i t flserv%ce.Q 

Mr. Mitchell .  T h a t  i~ clear enough. Wow 2s there 

anything e l se  in Rule 289 

M r .  Olney. Should not  that l a s t  paragraph in Rule 22 

go out? 

gdlr. hlitchall .  @by nots Leave that  m a t t a r  t o  the cou~t 

t o  decide in ?roper oasets? We , m a  trying to lay rulea here 

of pro:adure, and then ws caay the effect o f  the statute o f  

Plmitatians can be au-and-soc Am I correct? 
Moa?gcim. your qusation i s  when they allow an : 

ment whether the statuta, of llmimltaGions 19 barred? 
Mr. OZn@yr pe~ta in ly .  
D e w  Clark. l h l e  follow8 %he Federal ease. 01 eourse,  

there is something in what Judge Olney aaysg buC if i t  apgtsara 
by a few wot.ds you oan eavs litigation-land wo hesitated t o  
gut Ghem, in. I 

DIP, Olneg. The troubL63 i a  %hat I do no t  bylow what the 
ef f a a t  of these worda wZZX be and i t  may be that they w i l l  work 
badly. 

MP. Donworth. I had a concrete oass. A young m a n  worked 
in a factory, We l o e t  a par t  of' h is  hand* Ha sued the oompany, 
alleglng tha t  it was an unsafe place to work. He loctC at the 
trial but g o t  a new t r ia l .  



:.low, at; t-t atage o f  the case, he moves to amend hie 

The court  r ~ f w s e d  -50 a ~ l o w & i x i  t o  amiand, beoame i t was a nePe 

oause o f  &ation2 that  fkmlahlng an unsafe p l ~ e e ,  t o  work aaa 
f ~ m  

8 cii$:i'f rank cnuek, of actton/ ceq2eo'i;ing t o  instruot the 

new emplogae. NOW, t h i s  would gag, "gro~i8ne; out of %I18 aema 

%raasaation" an& you ou::ld pcocsod 211 Lb2y O B ~ @ .  

(sggse, tho complaint a l l sgor l  that p ~ ; t l r o a 8  ~ a n p l l r y ~  was 

u.r.safe by raae~n.of' i ts  btaing aa int" -rior typa of ltougliw$ 

and 9.n a%ather paragraph aP the aomplalnt they ealtd Lt  was O. 

beid 8pcso2m~n of 1LGs t y p e  o f  ooug12ne;* And T %hi& wapl 

FJP, t ~ l 2 ; a h ~ l l ~  in those casee wl~~whe~e a ~ai2rond is B U @ ~  

for pcsrsonal injuricss, and 2% l a  not allctgsti that i f r  waa %D 

inte~srtal;ce aomclrccs, and. gou b ~ i n g  2% urrecrr Lh@ 1.9sabllltg act;, 

.+nG then %f. i t ;  i s  fn Snbers6ate oomerce, the oourt holaa 
8 ,  

,.%be of action fe  diffesentt and that i e  Lhe gain@ you 

are trying to cover, an6 it is a otlry seed khine;  t;o do. 

fie Horgaa. Xn those oareecl ths Su~~emxe  Courb i s  g 3 3 , ~  

to doclde aooord%w to x%t&f4 and scoording t;a l;lze deci~iona, 

EGr. Dodge U par ty  Lnclu8es in a suilt on 

two p umissor3f nolsearg and cm one. h* kas nat brut~gh% it; m6il 





%hat; our Zanguage, h ~ r e  w i L 1  not bs final o n t h e  cow.ts. 

Mr. Wlokexr~hsun. %ell, augh% we not to proaebeii on tkae 

Dean ~ l a r k *  'S do not think 9t $a. 

Mr. kf,r&an. Every proper amencllnenk r@lotss Bat&, OF* 

Mr. Riaksrahm. X@@, 1% no1ak3 bg the terns o f  'chis 

otatasment;. I do not know whether WB orqkh% %O aiaa~~Zde~  whebbw 

9% 13 dtlsfrable t o  do f h d ~  %EX& i s  w h a t  the MsaYork Cow% 

a l  AggclaJ8 held Qjould be done unc-lsr th@ New Y o ~ k  Frqotioe 
4 

I %hi& thIj the bar ab -bb~ &9me $bough% thslC LbZ; me a et%%lledl 

8 h 9 ~  and going too far, in a ~ o i d i w  by 2n2;~x)prcsGratfon tihe ef- 

%P, Obey. Is no* the bilZiccul&y s l t h  sueh baaasre, ss 

have been a.tsrerre4 to here by SUdgo D o a w ~ t h  a& Roc "sdgs- 

$tat; the  c o u ~ B a  er~~~roncboueky rule upan it? Now, i t  i e  wi(lhia 

our provinge tio proviae rulss that WAX% ~ Z * ~ V B E %  SR~OFP~PQQ 

~uling~, so far las we @an by %be o ~ u r t  in na.t;tera of pro@eB- 



khse puas%ian an %he l o ~ a l  law. We are trying by unftcsd 

racztion in cw FsdEeraf. ~ o w t  t o  greven* them f ~ a m  da %&.pi, 

stad that i g l  trying i n & i r @ a t r X ; ~ ~  i t  98&m *a me, t o  rsra~h a 

glgltter over srhiah we have no Jrz~ierBf  abianc 

$ha sCaCute, That %a not n mere lnal.den2; + 

Decln C l a ~ & ~  T h ~ t  wgs Ckd puP~ose. There, wsla a @are@ 

rrsibg ~ e t ,  that t h e y  m u t  apply the narr*ow ~ t i & e  Sa %ha6 sars. 

)fir, M G F ~ B ~ *  me last 6~~2s3.~aun4cjr tho 

LiabiaiOy Aat a p a ~  CW4: ~l?el"tP i L  'IF&& an %be ifijwy, and. %he 

4 Injured csmp2oyee w &Ze i t  w e  on appeal, by *he hehe the &XI 
A 

aautor gat baak hB waar not allowed t o  amm8 by  add^^ the 

wos@%& death, B. ~ o u l d  reaavm fop  t h e  pain and e ~ f @ r w  

in8 o f  tha &seeasnt, aLo *, under t Wt part ~ l t '  it# % n & ~ f  ar ars 

iehe Pnployersl- &iab%LZty A Q ~ ;  provfeied for trurviva% he o o a a  

rotsevatp rm tlm=&, But wkat he a5a Baa bo alxege the EZe&bl,th, 

a*la ask fee &metgee uxtc%cer Zord cfmpba5J ' ec AD&, The ppovkrianar 

ak' thaO aod are, J u s t  Ilk@ L o ~ d  G a ~ & p b ~ l l ' 8  Aat, an& 3n@ $015 D 

one of thoso 5tts:::eg and the Suprme C o w  of thr)r U~t i t c~d  8%t&a~ 

ravepbrlasll that aaa aest i D .  baok, end said, a l l  he aftuX4 rsoovap 



0 %  !'[as that  bacauss o f  the a?aq:siremsnt of' the  

IocaX. ata-bute? 

-. * -cd 
:!:I- a L , : o F ~ ~ M .  Lo, i t  W L ~ S  ~ x $ t  CX' t h e  Fedfir,l m2plqrcrn 9 

T:labij> b t g  

Elr, !!Itchell. :":hc>.t 28 your vlew about Judge Olney,~ 

pa-'nL? Novv, :ye have here tz statute ti 2% nuthoriz,es us  t o  

m a s  ruX@s of' pruotPce an prooo8ure, an6 not .to ci,ange %bet 

subs kanL 3aw, 

a nicer r u l e ,  o f  s f r ~ c t u a t i m  the s ta tu te  o f  llmitatiorna--but 

can that  bo done u < o r  the, d s a i s i ~ n s  of tho $uperne Court? 

! r ~  -+? - >. s 11QTs:Wl"la th2nk we h 2 ~ ~  aof;l",bng kto do w i t h  it. 

la.:. anyway? 

1 n Yes,  I do not %"I" L - h ~ z i k  on@ s u i t  could be 

b ~ ~ u g i i l :  a n t w o  s~gara.I;o y~m13-890-g notksj i t  i s  where yari 

are m-aah .i.ng 8noi;bur c lascr int  Ian of' t he  same gsn :ral occurrenae 

t h a t  you can, 

lip, W i ~ l : ~ ~ s h a ~ i ~  :BUR here you have the plwase "ariaizg 

l!lxae Y;faksrs~hecm. Undo*$: this, yo2.1 oouLd 5-9 it. 



id&2s , OPnep T move that that  laet  parrygraph h Xef'b 

ELF, UaCLg69. X. ~ e c ~ n d  the motion. 

4 h - The motion &a ma&@ t b t  tthb2as.t: parer- 

graph 9n Rule be stribken out, on the g~oun8 that 1% i s  

ou2elder *the grovime o f  %his C@mi%tiae, and rela%tres Go C h B  

operat2on of ths atetute o f  i%r~imlkatients + 

iw t b  e?-ause, out; as o u t s i c e  the p ~ o v i n c 3 ~ ~  of th i s  Cormdi%%esl 

(Seven membara of the CwmlLtee 
rafsrtsd Gheti~ h&n&~.) 



429 

Mp, $fitohell.* %E~PB are 7 of th~stpr T h ~ r ~ s  in f t a ~ ~ ~  

o f  isslving it in w i l l  now raise thesir hands. 

(six mambe~s o f  the, Cumittee raised 
their hands,) 

$ 4 ~ .  Id%tohsll. &lx membaser have, voted in favor o f  leav- 

ing  St in, $0 that i t  ~ l Z l  be sGricken O U % ~  

DGIP~ CX&x*k, l i h t  s b ~ l l  I do? ~hr t l l  j: forge t  it, in 

vfow o f  tho cloaene~rg o f  khe -yoke? The Eajor  a memoran* 

HF. Lofttinr X suggest %hat you put  it back, 

&kc Wrganr Just ircssp gaxk thoae p!mnai%ear$ ncl%ers + 

Mr. w $ , e k ~ ~ s h a % ~  Those aye =?.he ol?Cltil that I thfnk: 0uEght 

to go i!.b 

would i t  noi; 'oe &@a 2-ra i ~ l e  Co have mdmorwdm aade for %he 

Court au t o  tha calos@neee of th# vote* 

%T. OZney. i f  they go oud on a cloao vote, tfiaa 

Clourt ought to knuw tWk+ 

l b 2 ~  * ~ontsi'opl h * Thia cl&~xee aau26 be appz~op~iuta  ia a 



Dblp. MitohelZ. The Msu'ghlP1 wank~l Co know i f  we going 

%pz?. Wf~ke~ehatn, T think: we ough* %a* 

Daan C%&rko X neaond the xia@B%@a+ 

WF. g4Oel1ellc Zs t h a t  the gamra2 gcanrra of the mcberhiw' 

%F, l?onwor%h. I suggest dhg-t wu adjown a% 6880 o~clools. 

tauggarstion $8 A go06 OD@. I du not know how w ~ s  oan handle 5% 

O ~ ; ~ @ F W % B @  than Co h~hsve, the, rcrpcwter not@ some o f  theiae Lrapo~G- 

ant th2nga %hat ape, stsioken out by a narraw margin votot nYla 

hf  he thftnke weLl of' i.b and that 2% 1s fm~artant, he aan s t a t e  

*ha% i t  laas e, close  v&e, ar aontokl~lng of thaC kind, stnif glvar 

us a charnca t o  say whatbar wer mnC Ohe Coup* to look: a% 2tr  

want G U ~  by a cloerp VO%&* 

%%ire P2argan. Unl@ers D@an Cltark depart:: I rwlrrh is  ueuktl 

Z)eresz CXalik, Tha$ satlspiaian i s  unworthy of YcUr  



&lip . ?lforgpn. !Bmt i a  not a auslpicion~ that is a corn- 

pl~&9nC * 

xr* MitcheZL X think we are throughwlOhRule, 22 for 

t41e3 time being, Wet yrtX.ll go f o  Rule 83. 

Dsan Cla~kr W k t h o ~ e  :t;oar,-~ing %he guerstlon, let, me re- 

m2nd E l ~ r  VJialcersW that  the Equity Ruler d fd  act oonkain the 

p h ~ ~ o e  floaune of actiom8 here, although 52; i~ v*8o& in some 

o t t e r  p2acos. 

'?Tf~ko~e?haa~ That f a  s different thftngj there is 

PXQ B ~ U B ~  o f  actKon. 

! e 3eai: CZarl~, I read t h a t  over, wad T. 

t o  sayy hawever, that b r a  '1s +:12(9 co~iplaint;, which must con* 

tain s short, otc., sCa%emt~nt of {;be g~"ou*rt'is upon which t b  

nOtwtfs j u ~ l s 2 l . c t i o a  BapenBs, anrl a csLalarmen% of the aata and 

Qacusrenoss vpon whloh t ho  plaint i f f  baas8 hie o l a h  for re- 

I l s Q  a dernar~d f o r  3~dlg31en-k~ @Lo. Woa, "%ha g~ounde upon 

,!@@ Dobib. 3:k~ainez.ction 91.1 tb.s YeAsra3 o o u ~ t .  

TJ - . . ic%c~raham. P % ~ ? I % ~  

{Tl Mr. ZT,lar::an, ~ h n  f a c t s  oonstltating the g~ound. 

Ilkr \?lckorshatr, i t ;  tR.e onL=y a question whetha? 



erhoula s t a t e  that--thia i c l  'bpoughL to t he  ntten%ion o f  a oer- 

ta ln  aeot  %on of Congreos. 

Mr. Mitchell. Ought you ?lot t o  say fl jua?i~diot%an of 

the  P ~ d a r a l  aourtH? 

Dean CA&xak* !t, rt .,uJ1, of courne, 'uis hcLvo %&en ths Bgu%%y 

Rd'Les. 

Mp. Olney. ta~%y do you not Id 3 ow f k13 ~ q ~ % % g  7 

af  the d l l f  ereat o l n u a ~ d  

Nip. Olnog. ~ e i .  l: read t he  Eq.uity Bu~td, an8 under 

the  ctraums%anaes, think .it i s  bsttcsr t o  t ake  the Equkby 

J Z P ~  Olnsy. LWZT~) out t h ~  ~IPPJ~ O ~ B Z  Z thfnb: that fs  

abor~%~ t h ~  only one; 
' 1' >>> L . , - . > ,  $ b, '@a~gF*Ec In 6b.8 bhgrcl aecf Son o f  the ~qultry Rule, 

Itt clap 9het b i l l  z~haXl cas:ain at statsmenf of the u l t b a t e  

ee~a$rr#, eec.. If %&ere 1s ~nyt;hPz% that gives x a o m  trouble 

khan %hatc I 40 not know what it ise 



ot1gh-b not the .lcomplain% in an aot3.o- a t  2nv i n  %he Federal 
&- 

aour%flakake the faats  on wrhich %ha jurisdlctlon &e:,onds? Of 

Bourse, if it in a cuoe of d i v e r s f t y  of citizenship, fS the 

pl.alntfff $8 a r s ~ f d e n t  and oLt%san o f  one Sta te  sad ths ds- 

lendant of' another, t ha t  ~ ~ o u l d  be t h o  g s ~ ~ u n d a  of Federal j ~ ~ l 8 -  

diction$ you could say that the %round 1s d l v ~ r s l t y  o f  oiki- 

senship. 9ut t ough* t o  be tha t  %he deL and-ane may cPa%* 

long@ bha f a c t  and proof bs m~t?e, 

.. - 
f r . ~ ,  'I'Jioka~sham, That i s  a rgound, b u t  tha t  As not d&' 

i n t e r s t a t s  oonmic.pce, %kilt ought t o  bo s t a t e c  u s  a fact. So 

t h n t ,  "groundu, i.t: seems t o  me l a  nat  adegu~te .  

HP. Dobla* That i s  the !Tqull;y Hula, 

Ik-3, Oln~y. Th~hstt is  %he ?gutty Rule. 

t t ~ ~  Yii;:i~lrer~lham. Take the or&lnarg case, %hat As, the 

for ju~isd2~k10n 233 an sctilon at l a w  in %be PsdernZ 

Q ~ J W %  o 

IJP, O l n ~ ~ r  T h i s  Egult;y Rule hne never given trouble* 

?IF, Lernann* That i n  th- lanrucl5i;e of' t h o  zquity R U ~ ~ B - . .  

Qu. t e x a c t l y  that,  smP, 3: do not th ink i t   ha^ BvQr given any 

63~0utKLa. 

L~ * t2i%ohsl%+ *a i'?%en yo:: rejocrk the language QE %he 



that you have ddne a good jab, m d  unLsas i t is R ale= 04388 

%?. L Q ~ ~ G ,  Tb18 Xmguag@ hae beers Cries for at 

hannot dray that the pXain%fff La w @%tieen of  Vi~gtaiw und the 

clefsfidant; Ss not w a i t i z e n  o f  VirginlaP 

Mrb Wiqksrshcnmrd Bu* you &an eta%@ t b R  firs* par t  

tiff, azld of each of the gartles, and If way pnr@gr i s  undcs~ 

any d f s k b i ~ ~ ~ ~  tl$, fact akulZl be atat;etlr Nos, O h a t  has bee& 

@lbilpat&dp anle th@n you Zsaw anly 81 crho~t etatenen% o f  

"F ioln de errde upon d?av@r@@ cltia;enship, as happen&, $6 r e e m  Co 
A 

Rut lee  

Mrr Donworth. Inmany oases you b v s  to me&@ a33sgaa 

Cione of gura %aw-far inntanaej C h a t  a oertarin S t a t e  statute 

5s opposed t o  a B@BeraX 8$ak.%ter 

~0I3703?%he TB more s f f o a t i v ~ ?  

bUiokttrshsull@ I mean we ought: nof tro am i t  kh&e 

ParrolC paragraph 3.n the Equity RlzZe, whtah rcscpirern a @tat@* 

men% 04 nwile& P ee  i 34ad8  and oiG Sacnahlp, rrom %he new FUZ&I 4 



t % r a  is a Federal question, 

fib?. Uob5-a. Yesc i t i s  material where there is a Fed- 

eral quenkf on, 

Ivlr. Nlitctxe%-J. And it i t ?  ma%arlal i n  the D 1 s t r Z c t  of 

Colaabla,  i t  aecsms Co me, %h&t you s t ~ t s  the p o u n d  of j u r f s l  

kip. 1?/ickepahmr Well, aihg B l d  you wlna out %hat Few 

qu.iremeht? f t  aeema t o  me t k i c s t  you might say whers the ground8 

are d i v e r s l t  .- o f  citlzensh-p t h e  p9&irzt;%ff' sbunll stet-be the 
and cl t iasneh&g 

name8 and r c a  ?idcnce/of L ~ Q  rospectire part i e a  

#P. 3:opgan. Could, not say "the f a c t s  and ( S P O W ~ ~ B ~ ?  

idg, # W % c k e ~ # h a ~  Yes, the  facts and grounds . 
$ 8  2 You could do that, and the fa~ta xq~gm?&- 

i r g  such grounds oould be stated, o r  the f a c t s  upon ivhicb the 

grounds are based. 

I,, $ylck~pghm. I do not  care abouk the-plpaseulogyr 

But: sxrppoas a man brought suft-.- 

M p ,  Lemam (~n t e r - ?oa fng ) .  Ts ths@ aa $~~por tsn% as the 

venue, md would it no% be bet ter ,  ~ a e h a r  than spend a lo@$ 

time on that, J u e t  to s t r i k ~  that; f i s s t  eebt2on oak? 

Dean Cla~k. T: t f i l n X c  t h i s  w 9 1 1  be aoveresd by the 

2 - 3  

.-tu9 
t&~e rd -g+  and if you pub 11; batlk- ~ V E :  had ZB&E@ %he 

rna t te~  o f  capueity a matDar o f  d e f  ease, 

M r .  via?~~shem. No, I f '  t l ~ e r e  18 no defense, %ha% 18 



QaE Clark, No, I ms3n t.:e m ~ t t ~ 2 ~  a:€ citizsi~lrjh#p, 
Ail .  ' 

IiTr, * L $ C ! ~ : C L ~ S ' ~ - ~ & ~ % ~  If J U ~ ~ - J ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~  O :  sL..c L1 it3 court  dlepandsr 

that v ~ o u l ~ l  alpce+r in t 'he cagtlnn, 

does no t  nppoar in 6he caption, 

T < 

iiirr i r lc l iers l~7a+ I i!o sat en:.@ nnythlng Bibout .!:ha4tr 
"- 
T t  should r c q u i r c  a statement of the  yozldoncu a n 3  ~iCinenr 

ship 0;' c:..sc: : - ~ - - . t y ~  xgT +=- .sL * z. - I -  -: y17- 5 I a - ': :L q s i::i 7023-b ant ,  beenus a k h ~  

t e s t  may- depend on t h o a s  faots,  rathar thrrn t;b .l;h@o~y+ 

? I' 

he, Lermsann, i t  iaould nut be muah t roub le  t o  repeat 

+khs nxiDtm i-? -+ -. you r e p e a e t h e  n,u:los, you v~o-~xld have t o  s ta te  

Mr. &mworth. O f  all. the par t fes .  

' C ;;iz3 Wicl;ershtwl, PI lkren ixndsr the, Federal atskute, wbsrhePs 



j ~ ~ . i s d i c t i o n  depends upan d i ~ i ( 3 ~ ~ 1  i tg .  of O&C% ~ ; b n @ h $ ~ ~  ~ U l d  upan 

&hs amount fn cont;rove&~y, you :r.ur~t asly t h d l C  %he ma~~mi;  2n 

o~.;ntrovsre.g i s  [b i?b ,~~Q- ,  OP P P ~ ~ & ~ V B P  the amounat $8, over dzw 

Mr. NIitoh@ll. Yes1 but the atsoan8 darag~nph o f   the^ 

Egulty RuLs has beexi oons%&@rsd brorad $nough 6,o raquire a 

sl$atemenl of t he, g ~ o u n d ~  and it i s  requirsd t;o be alleged thatb 

m o u n t  ~ a m ~ ~ e s  co ~ ~ B ~ O Q O .  

fdp, W l ~ k a ~ g m ~  I thtalx it is because a?' -b2ze jw?ie- 

diokionsll statute, We snXwnys make the al3bgati&8 as %a the 

D a m  Cla~k, T think it 9s Lo' hatre . 

ft tn the P i r a t  and a@cond aa@$$ona 'E 
%f 

think. that/tha, prov%slZon as t o  the sbat@asmenk of -bhq #p?oun8e 

18 not oompXete, enough, Za3e ue pu% %be p ~ o v i e l p n  in hers. 

ble ~;o*.b3ae , r - I <  
C33.a 

, '  ~ ' .< 

Xquity pleading, &sd now, L o w t i o m  a t  3slw, a19 OiQI kt12 %b" ik... A * 
ry: . . ', . 4 ,'; '*..' 

partilea,: giving %he names of the particsa, andl John 8mi*)ai3, I <  P I 

L , r  I , = ,  

the &efenc-la&, ds sl rs~lidank of eo-rand~so~ lsnd tihen aka@@ , x .. 
.: 7 . 

ground of juriediot ion, %ha% Zohn Smith i s  a oSOS$en o f  sue& 
I 

and such a a%@ and noti &om6 other 8kat@r I %hi& yqu . 

mlght end by aqcLng that cf %hose the ~awplslj*a% w f l S  hese- , 

after  always $rerat* 

%p* ~ l t a h a l ~ .  vjby no@ %$%ratre t h b  fact8  and g~0zvld8 



Npr Oln8y. Somkbo~y might objeo6 &a the eo~lplaltnb 

andel" L b s e  circ.kmstanc@r, by aalleglng that the varlatle 8~ 

P d a n t s  a~pr citisens o f  i?if.?er6n% ~tr&ee, r, slza in %he g~@@ea$ 

~ I C % ~ ; e n $ h % p ~  tAl0~l6i so t  QDOUP? 

-*-ltr 24itehslZr i t  ~ould s o t  last  v e r y  long, 

& 0 NQ, i t  would aot  lase 9eFy Long* 

182. TBlake~ehlZm* Now, 8lh;g as% put i n k h a  laaSa and 

oacupronccss ugua vhiob the e l a a  $fa b&ra@d for r e Z i e f l  There 

agein, I %hi* Qhca faets  ccmec%ftu%iq %h sauge, o f  aolionft 

are maore impoatant, Y h v e  no point t o  raioae an the question, 

but I think that atmphasiaoa w h a t  are f aobo r 

NP,, %1Dah811.1. The W O F ~  f4gimglefr $8 betGerr Ckkaxx wrlirsob.n 

?here ie no g~eaO meaning fn " 8 5 ~ @ 0 % + "  

Mx, Dobis* 5. am very thaac,rful t-t you p;ban&oncad *he 

ward "ult9mat;e." 

l3ean Chkr lz*  I do no% know that X fiave. Hpslr Rickezcm 

skm1u, Ceo you bl low " u ~ t b o t r s "  too? 

@pi,, Viok@r~ham. Als '1 raay-, I cPr, not; Chink you have 

evep Z~~proveB upon whit you know tlw "New Yarlx CivS1 PraoOlos i 
i 
i 



heper any paseiblU%y of reailsing trouble, betlaure yeu have 

atlartedtroubla in New York nonope than %n can7 o t h e ~  plaoe+- 

because New Yo& p r e f e ~ ~ t r o u b r e  gnme;Lr* 
Wlakerahgb;,m. That 28 the el6 $qui$yty~ulet~ 

MP* 1 ~ 1 $ t $ h ~ Z 1 .  L e t  up take i t  ~ t e p  by step* VB N s ~ e  

paragraph PlrsC, and o w  eh~ies bn this i e  belwesn "simplerH 

HCLlrect8 "glalnHr 

Dsan CLnrk. Xa the Equity Rules, in the ~leaond aecd 

t i o n  they ham "glczin8 and ia the, %hi@d rpeoGioa gafapleP 

Afir. Tobaa. Thie .n~kOITt gt~ttbmdtat o f  %ha, cg.roun8sH 

shou58 be ca "ehor% plain eB&ntem@n.t; af the g~groua&a,~ aria 

&IF. Wlckeremr V%g ahauZd7ge not use si s i q  mrd? 

; %  "A s h ~ ~ t  rand r r h p l ~  ~CaCemtmt o f  

shop* and sfrplp26, ata~@ment of' tb@ &ate or omissions", sad so 



@P. W i @ s ~ s l m m ~  f thank t;hel~@ oum to be a short 

and plain mtatcdment of the facts#  

Ilfl&e~s&ua. ivAofi~ ~acua?z~unoe~a~-X iio not 1 3 3 , ~ ~  , 

son i n  kh@ aon of aaother, i a  thnt 8% h10b CIC an 00a&Pb)n@~? 

My, i v I ~ P g a ~  I l i i ~  i;ot think i 'c  5.8 any Lh€&?'~m 



theory, but we are required to plead t o  Tatter, 

:>IF* L8xnams I do not think thfa has any othor mean- 

h z  except fac ts ,  

Ff. ?$or(gan. A l l  of kh2s that ?4pnr, WSckeraW, fb trying 

to mt Bqny f rom l a  not f aata, but evidence on one hand ant2 

1 % ~ ~ .  ,Wickersham, yii'ould it not be W B L ~  %o state @facP;sflv 

MFI M u ~ g ~ n .  It mip;h% be, but he has l o t s  of o aclos where 

he says it is conelueions of Law and not stctemsnts of' f ercta. 

1 doubt wha"cer you oan f i n d  any f 'om of words that @#ill do 

Mr. Donworth. A judge i n  a charge to a jury l e  not 

g o i n g  Go say, "~entZemen, p u  nro ti he exclusive judges of a l l  

acts Ch..t have taken place." 

M r .  Horganr Every time you gut words l i k o  that i n  a 

code, the courts j u e t  t u rn  loose upon i t .  

maan new Zl t igat fon.  

Now, that may be veryobjeot lonable  fromiXr. lySclcershsunfe 

poi& of view, but if we adopted any 0 t h ~ ~  wording, the ques- 

tion i s  itmmcsdiatc3ly go ing  *to bs raise&, t 2s t diff e~e;tcle@. i 

Now, the ldsa that is in%en&ed to bar ecxpreseea in boeh l a  t h e  

came. \Ye 'el1 have the  

be Larnamr if you axclud@ pleading and: ovideac6t, you 



n11gh-k say tl%:xt .t;hr;se felllol ' i~ di? not  ol>joct  t o  pL@adSng and 

kr. Mll;chollr (imniy any stn.tonei:C of pleading and 8 ~ 2 -  

Gence * 

fdpr Dobio. "pactsu f s broader % b n  8uZtba%e,  " 
tlnlnk that is a hideous word, an3 has not meanjag. 

of 5.t th.at, unless ye  re cd p r ? i n o  %d t o  positive ad- 

tb.at ~2 had, ZeC, 2 2  t&?i.e the r u l e  that  wc have h a d  ~d 

are a~c~rnstor~ecl t 0 ,  

I" - $!r. Lamam.. P think the  : r im& facie  ar(~ument i s  itn 

f n v o ~  of thats 

2 : ~  111 ;z(-Jpgan p, objec t  t o  : f~ l t ima t eB ,  bocauso nobody 

knavia ~vklat it means. 

I prof. SzmdepZand. Right, *,l;.arc, you say nobody knows 
-- 

whmt it rr,oe-lna. Uu-b i n  a pr>-at icai e ensc, i s  t h c ~ e  no-l; vary 

- 
P a No; every new case caue@st rouble .  

t l  
p r o f .  Sunaeplanfir Not in uslnl?; the word "ultlmat@. 

M Y *  :-:a~gaxh i $ ~ i  -you p5 .n  this, t'nai; you a r e  no% 

going t a  mn up agaxniilt claims that you p ~ ~ d ~ c e  something 

basides evidence--you a r e  not g slag t o  have the gusstlon 



wheth.er it; I s  a ::usstion of afacts or an ultlmake question o f  

prof .  SunderXand. Or of evidence. 

Er, :$,lorsan. There 3.3 no dPf'f i c u l % y  about ovidsnco, 

unless you say that you have not s@at&d- fa-: ts frm whlch the 

concluston ynlr want inevitably follotvs, Thut.is another rule 

%kist equity has Poll.owadr Th.at 19, k h n b  you c ~ n n o t  plead ev l -  

denoc, unlass the @vicenee inavi ta ; j ly  laacts t o  Lhe conolusf on 

you wan%, For instance, %he coup-& ray "negligently done, LB 

ths*ij$k3rnato f a c t ,  u n ~ .  2.L :-J.ll not do fo r  you t o  plead that 

f rom ~~h,Yhfcb nogl9gence may well be inferred, an& if you plead 

facts fin any way e xcopt  that tho  t ic t  was negllgsn2;ly dono, you 

have t o  p lc  C L l i e  ci rcwns t ancesfrom whwhich negli~enoe inevitably 

$ref r Sundorland. Well, you could unIleas t ho  I o ~ m s  of 

In;;-u;z,-a &A 13 cl-tE.Tar2nt; l t ~ t t t s  1;9 axGctLy the  sale f n  a 21; you 

canilot if t l ~ s r a  is coneidei-ablo cholnga i n  the Zanguage* 

b ! ~ r  I'organ. ?;oil, $3 i:5w York i t  was 72 years before 

the  carl.x4t Cac~!sl@A tha t  a .r~aJ,uabIton csne%de~a-bTorz waa suFFi- 

oiont ,  and b o f o ~ e  tha t  you had the one below g o i n g  one way,  

and YILU o%hars g oing the o t h e r  way. 

Idp, Donworth, bu2; we have thoae decisions nodop 



I = E  not be well %o a; & 'rrm&$tlix; any sl;nteg,rnc:nt .of av$+&smo" "d 
# 

I 



'bhEUl !; ha 2 " ~  8PEt  OW% 

Doark C l e i ~ l ~ ,  Y @ a j  we had a new elfmate of opinion 

ag"l nst r&Gcb words must be construed, and we must g o t  rld 

-i;i1~; oad moaa SomeGbfg.js, 5 &&pea d%c%s%ons are hoLgf~L ,  

3 u t  her6 do  not think they are, 'because I think Lhoy a r e  t o o '  

eonf l ict2ng. 

Mr, Olney. Well, now, I th ink we nre 'ge t t lng  rrf of 

th i s  length of t h e ;  what hanpened t o  thl;t; was b k . 5 ~ :  hnd I 

I 

i 
t l j . l s  old  aommon law eystam nf: pleadtng t a  whioh tho cour ts  and 

lawyers wero accus%on;@d, an5 &hey con%alned -the s t r i c t o e t  pro 

vision as Go v r b n t  tkle p l ~ a % L ~ i ;  shoulG oontnln,  'but we are gmd- 

:-:-ally gettjlng away from th& I t h i ~ 2 :  until now tkmre is vary 

l i tbls  &iff  icultg. ,  as a p ~ a c ( ; i c a l  ~ n a t t a ~ ,  w i t h  plsadiwe, on 

the grounrl that  vie do not i ~ l e a d  uLtim~mate facts, o r  comei;hing 

of that a o ~ t ,  unloshl Lhok*~ 2a u real sssantiaZ f act  l e f t  out  

n t h e  cpxwkion c o w  and t k ~  ~i 'SPSiculty of the 

ill t h e  d ~ c i . s i o n  

pa r t  in favor  of a sansi'blo, l tbe ra l  i i e w  of tho matter. % 

am inclJ.neci t o  stand an tho  Lnnguag;~ that MTC were B ocustomed 

t o  ani practiced under f a r  years, and w l t b  w h i c h  all %he bur 

i s  familiar. :Ynd the t r oub l e  of' which wo havs been sp t t a ing  

is largely confined. t o  the St . . t e  oourts. it; doe& not occur 

rjo very oft;er~ in the Federal c o l a ~ t s .  



Mr. Wick;ershm. WeZL, despike the  cri t icisnz tkat  1 

thTl-ik t he praseolugy vz: i ch  2s used i n  a l l  tho codes and has 

been f o r  years 19 t h e  be:k f o r  t llcs facts cons-bitutln?; the cause 

of u&lon--T t k r f n k  I S   yo^. utt;ezrgt 8ome other statement, you 

~ 2 x 1  open up a new 20% of: LitlgaClonr 

' E d y .  Lemma. ~ / & E I ~ L ,  you ogerl up t h e  fuc t s  upon ~ h i c h  the 

pLailni;:.ff asks f o r  r e l i e f*  

Mzbr l)oble. Tha";is i; ha ocxLaitg 2 U ~ Q  * 

)YIP, lV5.eker ~3%1_8~:1 1 would. say "The f act8 constituting 

n c nuse of action." 

?fire  ema am. v c % ~  not s t a t e  the f u c t s  cronst2Lutfne; the 

m u s e  for relief"? 

Xlp. j+J"Jikepsh&m. Ws11, 3: paaas thlnlrlng o f  the common 

law ac t ions .  Tit3 can pui; ;t i n  the alternatlver 

Xr, Olnoy, T move that we adopt thanat. 

M r .  Dobier '6 socond the motlonl 

(8 v ~ t a  gas % ~ @ F @ u  ;on taken, 
and all. v o t e d  i n  favor  of the 
mot ion except Mr r Wickersham. ) 

1;~s. l$lt;c'k-ell. T h a t  sacm:: t;o be the gense of the  rn@s%* 
I 

t h ~ o v r  i n  f o r  9. salegum?&--the prayer f o p  general r e l i e f ?  1% 



seams t o  ppeclude t h o  gensral, prayer for re3.2ef, and that  i r s  - <  

very use fu l  i n  an 6q1:ity act ion. ,  

-$- iiir. Dc&ga. There is another rule that  makes it evident& 
< - 
iLr, Wicksrsllam. And errpeelally f f  you a rego ing  t o s e t ; ,  

up f a c t s  and c i roun~stancss  upon which you a re  asking f o r  some 

r o l l e f ,  you o i > ~ i z t  to do t i i s l t .  The 'choory- 2,s t h a t  70u come 

tainxy it does not; and going further,  Rule 24: draws the t e e m  

sn t l r e ly  of den:euld f o r  Ju&g~meni;, except on a dof 'nult  aftuation,  

lgr. Dobie, You- do not want both of those phrases in 

bmckets ,  do you? 

EIBan C l a r l r ;  Nca, thoso are alternatives. lqhfch  rule 

arc you rc;forr lng t o ?  %hero a r e  alt;ksmatives in both rules? 

air. ~ ) ~ h i e i  Rule 23 i 1 v~olould p r ~ f e ~  t he first one, 

Doan Clark. Yeai i;b(? f.L~sl; ono is t l ~ e  

? 5 

i f Q 3 i  ]30b3.cr 1: tlnlnlr that is all. rie;ht, 

i n  the  l i 6 ; l k t  o f  -the noxt one; znd 1 maye %he% 

one, I: ;?refer, 



ah?. L s m a m r  l e  there any~daabt wh8tl?.&r a ctmlative 

alternative could be gtzt Ln the first b~sloketrpa 

3em2 G l a r l r r  I q l ~ t l d  noti t h l ~ i k  aa,. 

!:;;r. Eemann, WelL, you had .bhe second erl te~nal lve,  and 

that ia why I asks& %he qumtlon. You have different bypea, 
t h t  

l iDhQught; i t ought %o bo plain that you could add/fo~ a cumu- 

Xat Svs a2't;e~n~~$2va, 

Dean CZark* Y J s l l ,  1 thoughk i t  iloes not appear, md 

the nea~ond one W ~ S  a l%%t ;$Z~:  awkwa~a* 

l&r Dobie. There are  savesraA &iff spent types  of re- 

l i e f *  

I The ;notion i s  t o  ad6pt paragraph 3rd 

the  firat bracketed oZatu8o thereof. 

(Avo%@ was takena nd L h s  muti 
was unanimous Jy adopted. ) 

:3F !$kCo!~ell. That 9a oorreolCt Now, Z s t  ua go Eoto 

EM,&@ 28* 

&. Leraann* I would i f k e  t o  raise the g u l a u t i o n a a t ~  

the language ti?&& relief skml l  no% be fidiffsrem% in kind Chan 

that prayed f o r f l j  an8 1 would Jgktlra 60 aak: ?JP* Donwo~i;h about 

.t;h9; e 

Ehr, Don~o~th* In thepapsle that Iprprpar@d, I have 

! the sxpression "shall no differ  fromt@ . Unconsclout~T$, @om@ 

wrlbere i~avtl faxZen %nta .the idea tiax% fldeff~ren%'i s b L l  be 

>--- - 
d *;, 



followed by bytlno word Htk3an*s 

Dean Clark. %oZX, I w 1 1 3  ckutnge it t o  tgdir'fer f ram.'" 

Of nnmaa, t!iis i s  one of the thiws easlZy changed* 

Mr. Mitchell. %YI.~ is not '&he second altarnatlve bet ter  

than th rfrert? 

Dean CLark. Z WX1 speak about that. I says 2% i r s  

??or@ in J:.ne w i G h  the OF~~%U'Y s~presefon~ buC I: think it 

means nothfng if i t doeer not mean the :'irdq the second i s  

a blPrzC, war o 3 s a g : ~  t h e  first. I have a l i t t l e  ppleference 
&A 

fo r  t h e  I i ~ s t ,  as be$nfr; more direct; Put $8 you think that  
I 

h 

is hard11 &an& you aak for the ordinary practicte of t h e  bar, 

havfng it mare dlrect, you can uae the old  f om. Eta,% I do t 
not know what; it means if it does$ not mean that, As a matter 

1 

1 

the New Y O P ~  ha8 always understood what it meant, 

and has sald frum time t o  tkne %hat it does not mean anythingi 

are you not surs that it manna the fi~st, bu.% you are not 

sure that it inam& anything, ! 

tVfl~ke~shamr WeZ1, gou huvs the Zimltation that 

meanB samethflng, thn% i s ,  that 1% shall not exceed t;he amom% i 
I 

o l a i m ~ d  in %& demand f o r  judgment of tha complaint. 

WeL1, oP course, 

law cams j %hat i s  a11 we want it to mean, and that 9s all. 

%he demand Ear ~udgrnen~ does* 



MP, E i t ~ h o l l r  I like the second one better. 

Mr. Olney. Yay I rauggest that  thenrovlslton in re- 

gard t o r  elicf i n t h e  ease of an appearance i a l . t k  the negative 

here, ~fnen St should be fn the aff imnatlvsl Zn other worde 
. 

we w l s h  to give "tie court power t;o give whitever rsLief i s  re- 

quiredi by the merits, rogardlees o f  anything may bs in 

k'no grager. Ilnc? i t  htecms t o m c  Chat It; should be put in the 

affimative,  tha t  the court can give the re l ief  tb t  the moritrs 

require, irrespective of the fbmn o f  the complaint, and no% gut 

2.1; neeat l v e l y  a s  it is here. 

PIIT. Donwaa?tlr. Should that not be true3 even i f  thn, Be- 

fendant defaultpl where thsr s l f e f  l a  of a negative nature? 

Ear gan. No; ff  het,d-efaults he does not get  hurt any 

worse thax tho demand f a r  jud@;menb statoe. 

Mr. DobArt. In othsr tmiordrr, %herel i a r  a sort  of satoppal 

there. Pnu BUG m0 and aslb f o r  $300 damages. Now, I w i l l  go 

Co Europe or. a vacation t r i p .  Or in o t h a ~  worda, you t r y t o  ,' 

I 

t:"lra D o n ~ ~ ~ t h r  %@XI, if you ars good they would nQt; : 

I 

MP. Morgan. F l ~ r  ChaZman,if you take this alauee, ~ , ' o b -  I 

. 

7 
j e o t  to Hsmbraae8widhSn the iesu@seU f agpeewith Judge OZney 1 : '  

s,! 3 8 





Z 
af f irmatlive stgtemenk as to"default in appearance. You lenbe 

it now t o  fm@kicatlon. 

, 0 So; this i s  the second esntsnae. 

Dean Q:lark, Oh, 1. did  not ui:derstand thati. 

1 3 ~ .  3dJIitcheZI. Supi~oso .a man doee appear initially and 

puts in tin anawep an843sss not appear f o r  tr2ar2, or a n f l h f q ~  

Q$ that  kzncl? 

Mr. Olnsy. The d i f f i c ~ ~ L t y  i n  the fTla;.st i .ns lcnce i r ~ ,  

ff ha does not appear fio can f a i r l y  say that  tho  c o w %  b&3 

Qurilsdiction o f  me o d y  t o  the extent; t o  wh2oh that r s l le f  i s  

asked3 tau* when be appeprs h 2s. reaponslble. --- 

Mr. $dital1e11* I underatand tha t  your motion. i s  made 

with d he unci~r3ytandixa k f k t ~ . i  b he CraLtfng o ~ m ~ i t & o o  can make ~ T J  

r B G X ~  ion fn f omr 

( A  vote YRS %&sh and %he 
motion was unanfmously adope& ' 
ed. ) 

Mr. Mitohell. It i s  carried.+ 

m n  whether tllere i e  any provis ion  i n  rtny oodo ilmi'bing ths 

pla l r~%if f  i n  a iiefaule case %a t hcspec i f  i c  r e l i e f  asked? Now, 
er you may want to have a comission/appaintad because thedefend- 

an$ daea not  voluntarily sake $ha coizvqyance t h a t  h~l  8 hould. , 



Now, as 9: underskand the  fnsue, tha crourt can ask, in t ho  Gvant; 

Q:1aqt the defenctank does n o t  rilako the conveyance, that a C O ~ ~ B S -  

Ad(& 
lonep bo a:poln%edi I uaborstand t h n t  you have $hB& V B P y  

situation w i l l  dovelop rsIker a formal hearing, must  have 

n hea~inij; in squ f ty  at .the s u e  tAmee Is 9% new tha t  the 

3Laint;fff 418 forocZoered by this  equitable re l ief  that he a 8 k ~ ~  

~ O P ?  'k 28 DeN %Q El@* 
i 

MP. Initchell. 130 youn~ean that if' you ialr f o r  a g e c i f l o  

psfomance fn the aomplaint, and do not say anything; &out it, 

a coaissloner is appointed under (a)? 

k!p* Doblss  I think t h a t  19 j ~ . ~ t  the m & o h ~ i o s  o f  i b r  

M:.. ~119tohe3.2. T h a t  28 he titles the rest; I s  j u s t  t h o  

machinery of .gott ing 9%. 

T ~ P .  Donworth. Is t; h.ere any precedesnt: f o r  l lml t lng  &he 

-iI:intif f I n  o gulty t o  %ha tiqmeoiflc re l l e f  demaarled? 

Mr. ly$~rgan. 'ghat; 1- w h a t  most of the, codes say;= that 

bsr of codas, I am ewe .  

nsan Clerk. yoe, i t  is very genera%. 

- 
E d r i  Olneg. .&. b v a  not icroked a t  itt for  a long tJme, 

but  there izre 6aclerions, I t h ink$  . to that e f  f eat r 3% that 

not true? 

KP. @%tci.:sll. Then we tn.l.11 pas& %o,Rul'e Zq. ' ,  . 



I 
lvlr. Wiokeroham. Nca*e, again you have go& $hat phjrase 

1 

L 

Ghat; i o b j s c t  t o ,  "clrzims for :+el lofH and ffrlghta of action," 

1 C o not !:now Y;I.B% Let a c9a$I~3. @OF F o P % o ~ ,  1 have aoxe S,dsa o f  
j 

w: . rat  a cause of' a c t i o n  i c s .  But I kzr.ve no idea wlmi; "olaims i . .. / 
\ 

I 

J&.?* ! , Y ~ ~ c ~ @ Z I Y  ?doll, I+;@ *3:I:LXL ~ ~ O V I  Zihat WB ~ I ~ V B  %h&C \ 
Ln ti haw wk~en ws aumaa $0 if;, 

i 
* 1 

-t X Mrr W i c k u ~ s ! l ~ ~  *ase I arn on12 empbzsiaiu& now, bu* 
A 

v r l l l  h ~ ~ v u  it up ngain, but I Z;! l ln 'c tse w i l l  hqve d l f  f i cu l t y  

a n  ' O f  coumer, in thlc ru le  i t  msiketo l i t t l e  

difference vrhkclk you u s e ,  becau~a it Is so v @ ~ y  obviolls %hat 

there i s  no r estriccion oitbar 

3 . b a  2 x4euc L t ,  2: gfidikclr thnt un~lar  thig rule 

you can gue r?. ~nnn for  dmiagtss be c a ~ u o  hi: h i t s  70-d. z~ l t l i  hi8 auto- 

niooilo,  a1m bbec~uss l ~ o  gave yo;:, a promilssorg note. 
' w 

Br. Mgrgan* And also yn a promise to convary thegra- 

acl~ty knoarl~ as "~lactkaara~,  and aZs@ fol? a l l e ~ e r t i n g  tho a f f  ac t -  

iono of Four rrlfer 

Dean Clark. Yes, he could include ~~@~yt ;h lne ;*  

139. Morgan. -90 yoa remombor ~fhat; the jtldgss in WSa- 

~onnZn ~ a l d ~  tha t  YOU could start: an* wnith. an ~ o % % o n  for  alietn- 

at l o 2  of ydur wife's affeption~, 2nd oould sing up wZeh tp BUS% 
.2. 

i n  ejectment+ 



ldx=. Wickeraham, I am opp6;ssd t o that. I C hlnk that 

is going t o o  far* 

1 7 1 ~ .  Leuam. I t hi* in N@ w Yo~k you can do it. You 

could e1&%xmne me Sop an automabile acc9dent, and clscide la ter  

on tha t  you ~~anCsd also to have it inolude alfenating your w9fets 

affections. 

Jh~ir. PViclrePsham.. T h a t  %s not in one suit, 

j d r .  ~smann. I just s ~ m b n e .  

rrr.  Wickersham, Oh, a summons 3.8 a d8ffepent; thing. 

Except in some cases where t he stakute requires the sqmmonls t o  ' 

have the endoreement of the 

Mr. Dubis* Nave you any clefinike ideas to any 2.1Lnlit- , 

ation, ob woula you' ga back Co the idea that J u a e  Olney was 

2. 
Galking about ca f e w  moments ago. I think that is wr;y bad. , 

what the tiecause of action i s +  That i e ,  $ want t o  .know what I 

am ~ u d d  fob* 
<- - 

" + *-& >% 

Mr. Dobie. That has nathPng t o  Bowerith %$%$pi Thidl bs 

j u s t  the story of-- 

Fhi l r ;  ;Niokersham (Interpoeririg). I want to know the OPUS 
- .  

men% of t ize c;-use of action. This is ~~o inde r ,  
. 

7 ' 



'f30ale. Thks is joindepand aovnterclaim. 

Br. Idorgan. &u can joZn in pracbic@r 

many different; clalms f o r  relief founded upon as many differ- . . 

ont rights of action, ahather based on legax or equitable 

grounds or bath, or  s ta ted  o r  €3~8%mi?d i n  thr, alternatlvs or 

Doan Clar4~. I am not sure whstbmr & I P ~  Wicksrskam $8 

baaing his objeabion on ths wsrding. 

M r ,  kYick~rsham, No, it is the subjeot. 

hfr.  M f  tchelLI IIet us not discuss this on- the gsound 

~ e a u  c&ur j~ .  Buk on ;lie su3s%an%tve I matter i t  contcaine 
I l 

a good deal which New York trled t o  put rastrfct;lons on, bu* 

I n  New Yark i t  l a  8tronge~; and in vi& af' the h $ ~ t o r y ,  8% - 

least 0% t he r acommandations of s l ther  your Judia&al Council 

or Connhfselon, aa aa t  was passe&, Chaptcrr 839 of Cbe, setsaion 

Order 1036, providix%g for eleca~ joinder o f  iactiona and gfving 

' . have 8spuret;a t:rira.is. 8ow, 1 am off o f  I~@w Pork. (Laughtsr r ) 

n?r. W i o l c e ~ e h ~ r  I am not enl;hus&a.aatic about NswYork 



tarn* 

Dean CLark. JIaw about congratulating me? 

ldp .  Uobie. I congratulatc4 both of you* 
th6t3e 

Mr. Tolmtm. How about addiz=$g/~wo word8 in i l ne  3% 

P W f  okersham. "df action." 

Mr, ~ i i ; c h a l & .  Is that; a l l  r i @ ; h t 9  

@r, W I ~ k ~ ~ 8 h a m r  Well, i t  emphasizes w h a t  I have been 

I ~ P .  M2tchell& The real guelstion that l a  vital in here, 

i t  seems to ma, is not the weat ion of phraseoLogy. We can 

s e t t l e  that s ~ n e  o t ; h e ~  t i m e *  It i a  the i~ueetion of' joining 

different  tyges of act ion in one. a u i t .  

Wlokersha~. Yes. 

t ion an that; i was Looking a t  tho r ecomend.iation o f  the di f -  ' 

farent commlttecsa on that;, t o  e m  t~lmt the conrilcsnsuhl of opln- 

ion of the bar %a on joinder of &iff era&$ ctltlsas o f  acckon. 
$0 know 

1% l a  oery ~ ~ ~ o r t a n t / ~  think.  6erbBs gome of these sugggerrt- 
<* 

Zone m e  e nough eo teibaxlcte t hem in our minds. 

EIIri Loftin. Judge is against; it. 

d 1 Yes, he 2s aga:nst 9%. 

@. ~ l n e y *  Do you know pihat the p~ackiop, i s  in.En.g- 

%and? 
- .  . . 





1 am not sure t&t i t  rnighk got ba be t t e r  C.=@ 'gyt i t  aa yc i  
8 

suggest, rather thnn leave 2t  in the  courf;'s'*@iscretionj b@- 

cause no one r e a l l y  know thoground you should '& on in oraer 

to get a &sparate t r ia l .  

&lit t~hell .  There ought t a  be a bocsls'<i33? ~ x a ~ ~ i ~ i n g  

.%; he d i sc ra t i on  af t h e  s s u ~ % ~  
% , 

M r ,  Donworth+ 'You could add "or i n  order to!:a$oid 

p r ~ j  dlce  to any pa .tyg or Hwhere nucess eo avoid gz%judioe 

t o  any p ~ r t g r "  
i ~ 

Mr. 930bger mat about saying %:here %he ends of ju& 

M r .  Donworthr Yen, %here the ends of J u h t i c e  so re- 

Mr. Mitchellr Dean Clark, m a y  X ask wheGhar, t aking 
.... 7 z 

, - 

Rule 42, 43 an& 44, it is possible in th l s  sgshmt o ;JU% in 

o n~ s - G P ~  EL m-amber o f  aauses o f  aatlon, and a numbe:t3 o f  defend- 

ants, some in te res ted  in one, some in others,  ane same not at 

a%X? 

Dean' Clark. Fhnt 18 gomit ted  in New York grerctf ce - 
when you getdown t;o Joinder o f p n r t i s s .  

Mr* blitcfisll. Yes, X refer to k L e s  42, 43 aixd 4QI 



Mr. Lsmaml. 1 w i l l  road. Ghat part of 42; i t  says, 

UiVhnbcre any. yuostion of l a w  or  f a c t s  9a c o ~ ~ ~ a n  t o  a l l  t b  righ%a 

of a @ & i ~ n + ' ~  F, 

Bean C J R P ~ .  Eday I say that  3: think this i s  on& o f  the 
pr*ofe cr a Lon 

ces whwe k hs has been shirr completely i n a c c o r d  in 

o:,lniang 2% has been practlcal;l$ unanbouag a d  ~vhsre fn my 

Judgment i d  would lxnf ortunnC~ I f  we r~cnt back to the  umwc~rk- 

ahla nnd ~~nd.esirable provfalona, beanuae I seo no reason urhy 

rre should ::ot br iag  out i n  t;ho complaint a l l  souxsae8 of dla- 

pu.tc, $here i a  not any chance PUP pre j~ td ics ,  becalwe of the 

?rovlslon. f o r  sepa~ate trial, and, aa 1 read Pi; the whole %rend : 

PauncZ i n  1920 bef orke som@ of these ohoneea w ~ p e  made' in ganr 

gas, 'l:'Zscanaln, and Ontarlo the rsstrfot ionsl  wcrw romoved 

tha dlaicllcn of' ac%%ons legal and equitxble. Sn Englnnd and 

Nsw J e r ~ e y .  they are rtsmoved, with the sxceptZon of actions no% 

reln%t;iryi; t o  land. Now, %32~33?8 are  other provlslona w2lkc'n do 

not  fall wlthin the  same sort o f  f ~ m s w o s k ,  but are practiostlZy' 
I 

as brocrde Aa I reaa it, the Flor ida  statatgar practlcallg allow 

frse, joinder, The Alabama oods has very l i t t l e  in it. tilass* 

achueetta h s  3 oinder withla three mralnb dltola ion8 , a nd Texas 

joinder is based on dslrroreticn. In Loulaiana aplaintiff my 

. p: 





tbat .this is one of the most; Im,sortant t h i ~ a  you can do at 

&Ira WS~ke~sbmr Then i t -  i s  considorirgg evejrybadyls 

convenfsnce except G ha% of ths, dnf endant. &hy ah6161Zd 1 bo 

tion betweep A, B, C, T), and E? 

M r ,  F80~ganr do not have t o  bo if you do not wank 

%o llocfda a o  t o  %hs.t;lzsr I should ba bornpalled t o  oome 2neo 

coure atl to E. controversy w&th A, t o  attena +to a lawsuit; as 

t o  H w4 G ~ n d  tl, v i t b  whom I have nothlxg to do, an6 boflng 

duod in a matter w i t h  which I have aathlns to do aa :. a f  as the, 

~ e g t  o f  t;h@ e,controvsrlry %a concerned. 

% that that i s  aa. Et i s  not qu i ts  i- 

It anya, f f m ~  join ns plaintiff e, or ba joined at8 defe~xdants 

In act;ion where any q~xasl;ion of: law OF fact;r i s  oorcmon t o  833. I 
tha, righl;a of acti~n,~sto. T h o ~ e  is somswha~e in the cam, 

deretand it, a comon  quest-laa of la% an6 fact/ that 

p e ~ t t t i a  to a13 o f  the! dsfsnd8nts. 

Pro f .  Sun6orlan.i. Ani t  t h ~ t  is the only part. 

f h r .  ?$organ. Thanat i s  tlze anZ7 thing 9 0 1 3 . a ~ ~  inesreeted 



W3. ~fif2akereham. Irrer~p@otiv@ of' laxt that is my cnl;g 

obllgatLon$ but i t  may be against Ap Bc C+ and D, ancZwhg 

should I be comgeXl@d, beams@ %hare i s  a slmllar questLon of 

law, t o  litigate in an action with which have nath1n.g t a  da 

in t h e  controversy. 

Dean OJay~k, must tell EBF. Wiekershruo t;ht that i s  

In  an*utl.le~ ru le .  X do not; think that i e  thfs rulcs. Brat I 

B I F ~  W~CIZBFB~BP~. P B P M ~ ~  notq but my objeabion koes 

to %hat k:l.ad o f  a aontraverr~y that, aa X undalretood f ~ o m  aha$ 

Nip. hfargan tlafld, would bring fneo one Zowaruit any plaintiff, 

A ae agninet B seprarrat$@;L$, an8 B, C, and D, joflb%%ys and X enB 

Y jaintly and ecrpa~atsXp 

Fdr. Lemann, s do noC bhink that 19 ao. T b  s u i t  

tzgdmt you was based upan run;~in@; ovcr aombodg s&th your 

28 what yo?, as?@ r a f  raid+ o f f  

MF, ~ickts~sham, ~e311, I mciy have miereaa it, an8 if 

so I w i t h d r a w  my objeo* an. 
jk4iL ;X,, 2w&-k4+hh~,-d 6 



defenoerr-+ane of them has &fed, ami some have not gone La the 

meting and evepy on@ has a diifferent faot;udL aikuationg but 

L sup;-ioas in practice %hey could bs Joined as defendants even 

af ter  such a rule ns Z;Sisr* But that 1s the typical k f n d o f  

case that  I undersCand is ~equired or permitte& t o  be joSnedr 

Dean Clark* Yes; but the only variation I make $a 

when gou rray "undnr any praetfce or system." 5 ta f~a id  under 

t he  o ld  code sgstem you iroad not do that. 

be Zsmann. You wasted t o  permit that anpagr 

?$pr ri8ickoraW. Row about this$ 'Ths g2aint;ifi 

xaay join in a oomon compZaiab &as many claims f o r  relieftfounde& 

i lnon as many differ+ent rlghttr, b,aed upon legal  or equitable 

grounds, or both, arr he may have againat theoglp.oiaing pasty." 

Thak means m y  one o f  bheopgosit~le; partie@. 

Mr. %ltahe21. Tha t  i t t  a elngle party. 

Dean Clarke Bead %he next sen%enc@. 
w h a ~ e  %here am 

Mr. Pllakererham. LtLlk@wlse, multiple p a ~ t l e a ,  

eiChdr plaintiff or defendant o r  both, such joinder may be 

ha&, azlbjcaaG only t o  Rules 42# 83 m d  44, igovernlSg jodndsr 

of partiecc." The courL may, however, orrlar sogareck&tr 

of any- d&g$imt lasuss a r e  %hag *+$ & ~ ~ 3 ' ~ ~ T ~ ~ ~ @  o w e -  

1- 

Mr. tlj.tchsll. Nor;. that; r.eior.s t o  Rule 48, 45 aad + 

Tn thoss rul~s %here musk b% iil 8Gate~~l l t  



of l a w  an& f a c t s  a8 t o  a l l .  

Edll, Donworth, The Unieed States coula sus all the 

de2inquent; taxpayers in one sulk. (&aught sr. ) 

Hirr* Morgan, They could under this. 

Er. Cherry, They could if they could g o t  j ~ i a d % c t S o n r  

Dean Clark* How could thcg get J@4sdial;ionP 

M h  Ltsmam. Thmzeg riould not sue you or me under the 

Mr. D o ~ w o P ~ ~ ~  Udess you c l a Z m  C;hu invalidity of itr 

Mr. Ireudnnnr Uhlees 1 olaimed i~valldlty. 

tap. i)odge, It t u ~ n s  on %ha igme question of law. 

Mr. Wtckernrham, "All pepeom may join as plaaintlffs or 

be joined as defendant8 in oae aause o f  action where any clues- 

t i o n  o f  1 ~ w  or f a c t  io ooman to 8x3. *&ha cauee& o f  aotion $I 
sought t o  bs e ~ o r c e & r H  Now, that may not be theonly ques- 

L i o n  involved, 

Dean Clark. That 5s correok~ you need .to have only 

one " t ie  t2lat; bin4sfl, but i f  you have one t26,  that bfndzi you 

Mr. Wickarnhatlt There may be other queatians that 

a f f e c t  X and Y but Bo not affect P, Q and R* 

Zean Clark. Tkat 59 sbom b'~.  tha cage *;:here 196 plain- 

tiffs reosived fa l se3  tock proapectus,~lnb each plain-biff 

recovered CliffewenC amounts; but they had JoSnder $here, Byen 



\V%eksps * VJe11, if that i s  so, where there $8 

no ~~a%ta.l;eL-- 

Mr. Uodge. ghat is a litt3.s dZff esent where, i s  a Bifw 
k f e ~ a n t  i ; u e s t l ~ n  o f  Suppose a man hnd bough6 from f i v e  

&ifFerent brok,kere l a  NewYork, and. the tranrsaatlons were p ~ n -  , 

Birely d i P f  e r ~ n t q  but unaer the law there was (I. question in 

a l l  cases ns to uvhst;her the buyer could remover aithouf; k v *  

ing tenderad back hisl ~2;ook certificater That, mpae the o n l y  . 

question'oornrnon to a l l  the cases, but tWb wna a gt~sst lon of 

l a w e  Could those f ioa  brokera be jofned in one rruitr 

Dean Clark. It seems t o  me %hat this queatlon i s  get- 

t ing academic anyway. The question cornea to thfa t Are you 

going to trust the Federal Judge $6 handle the oases exgetti- 

.t;iousriy, or are  you 6 0 1 ~  t o  p o v c z t  ttht 53 some blind FUZQ 

that; woule 'eie Zzfa hands? Suppose the comjlaint W s  gone 

beyond the bounas any?2.,ow, aoula they so f a r  anjoln a 10% o f  

people that should not be snjoinod? Unless the judge %s aw- 

it i s ,  generally sgealrlng, a more or less aoadam%s guetation, - 

except very occasionally--there are pkbyrrianl &nC pracrtical 

lbimitcr anpay on joinder$ yak au;l;;as& a glafnt i f f '  sither 

makes a mistake or  attempts t o  ac t  rar~oqfUZy. 2% %a so  easy - d m  \ 

thene t o  have/ 



.& 
yau w i l l  have on29 a scsf: of docunenks and go along. $f you 

have an arbits,ry ,- - rule, i n  mast; of  those cases you have Lo have 

from tho beginning an& goti have to have argument; 

and &isput@ aa to whea you havet i t 4  Unaer thier way, aupp~set a 

mistake LB madex i t  i ~ d  80 aimple to have a aeparate trial cWlsf, 

b~cauue from now on they Can groceea as in two OF three ssparabs 

ad18 68 ra 

%, MitohsZ1. When you say4 mistake, you Bo not mean a 

violation of the pule, but you mean a carre, where ths court would 

have a rl@% to step Sn4 

sodgs. And I am not worried about it, but I won.. 

dered if you  meant; th PUZB of' law t o  $hat extent whe,~e there 

uvns onlly one liuest;ion o f  law aff eating a l l  o f  them. 

MPr Leinam, Suppose t hn t  wan not +decisive qucst&onP 
~ o u l d  tha t  take care of i % P  

Dean c Z ~ P ~ C ~  f not think it wouxd. sugpoae k b  haa 
. . 

1 

t o  be dacls%ve, The reason I take t h l s  gueatlon o f  l a w  o~ 

f a c t  is that it wae first taken up in the #ngLish rue  an8 &hen 

In n'ew ?Cork, Californira and New J@rsey. 

M r ,  Irdltshell. Well, i f  you pu'b the word B8eolrtSva@ 
# 

/tn/ 
in tlzera, you would be hot w&.l;ezl, beonues, one of C h a  8efeah~nts A 



m i g h t ;  have a separate 8eienrre, and the court mi@* say that 

would be deolsf ve in hls case, but; il woula not be in others. 

Mr. Donworth. - % 5 ; ~ l l ,  wouZSL we not a l l  a @ ; ~ ~ e  on Rule 

and 44r T&e~e there i a  oaer set  of plalnliffe eind on@#% of 
%ha% aas 

defendmts, can we not pemit/many diffarenl; oauses of aceione 

in contract form between differen% parties be brought in? f 

.bhfn3x wa can raiacd %his gemra2 question when ws come t o  Rule 

42, whloh is the bZanlcet PUT@ covering tEre ~ a t l r e  subjeat;. Is 

%hat not 809 

Dean Clark. Yes; but the o n l y  thing ie that we 

nraga w i l X  expect to find aomethiry: in thi.8 we oould awr i f  

we laant to warn them as t o  the ~uZtigle parties, "see Xa%errH 
I 

Mr. Lemann. Could we not pass this aentenos Wilrca 

Bssoauae if we are going t o  I 
garmi0 $$, pre hwva, t o  say so* 

Mpr ~i$ah@&x. gts&X, W e  have ~ y o t  de@ia@ ~~t 

l a  t he light of Euiules 42 and 43 and 44 r 

Donwort;h. Jmovrs that we'geas RuZe 25, but with. 

t& meps t&ing  tkmt the mladae seatenue Sa not dispose& of r 
I 

~ ~ ~ l g n .  WeLlt there is really no nsossmy aonneot- 
1 

I 

ion between putting the atatwent 51% ,the, pleading and g & w  

t o  t r ia l .  together--no neoeessry comeotion hetweentheaat all 
w 



470 

f t  irs a question of the oonvenienae of pleading, first, aad 

that  :-ues t ion of convenience o f  pleading ie en% 1 ~ e l y  separate 

P F O ~ ~  S Q X I V ~ Z ~ L ~ ~ G @  0f ~ P A & L .  

%, Wiakereham. Ye8, but; you %save $ha, dar~endall~'~ 

rlghbs ent4rely t o  the &iaare%+ongry action of the judge* 

@P* M ~ ~ g a n r  Ye&* 

Bdrr Wickersrham~ Now, I thl& the defendant ou@ to 

whole, l o t  o f  gdlrttes w i % h  whoa ho has no oont~ovetrey whatever, 

nnta interctonnected w l t h  a L 1  the other part iea--a&apXg beccausra 

thazle La an exemen% a$ Jaw whfL~h is a fae l ;~r  5n boeh lawt~,~$ts*  

I think that is dastx90ylng theproper protcrotlon of 13. &@fend- 

an% being suarZ ~ n 8 s : ~  the law. 

NIr, Do~worbh~ Do you oppos~  Che arrsent;ial principle 
1 

o f  8ule 535, when @&-ths &.' queetionjare between the, identf c ~ l  
_.>. ' J . I r r  

b f ~ r  Wiokal~shm. %o, I do rliers2protrcs o f  that, . 

. &, Don~o~thr Then Rule 26 be rnwlt8t4rgclarr ap- 

-groved, except a@ t o  the middZe ~tan%@mN. 

EpIr. Olnegr W i t h  you ohauge you euggetr%e& 

ti~iitclaell. &ze you antirelg $L6lti(lf i@d wl2;h the 

cha*xga3 1 thf& if l;herlghtt, of the dhtfrandmt w e  %@ 



J 
he may do tha t  without any subsgantial psejudioe. $t says 

"If publla justice eo requires. 

M P ~  D o ~ B Q P ~ ~ ~  3C f9na13;g amenZiedtha% so that it ~ 1 x 1  

reart 90meki-1211g Ilk3 th%a : "Tha cow% mtzy, however, order sep- 

arslCa trials, in osder t o  avoid gre judPce to any party, or 

whsro neoessapy to avoid p~ejudioe? to any partyon 

I&* bfibcll@lI.. That 2~ t he idea. 

EGr. Lemann. And then approve the  rule otherwiseg *ha$ 

i a  t h o  id@&? 

W. jdit~;cl.zell. All rfight. 

M F ~  OZneg. Itr this ma%ter as 1 have seen it, Qkio 

di f  f'f ou l t y  w l C h  the old practlce had not been t hat  you were 

r a c p i r o d  to f 93.e ~eptrata,  suits 80 mubh. I do net see very 

mubh gain in t;he mre joinder o f  suitsr Tine diff ' iculky w i t h  

t ! ~  oolc? -pac t?ce '  eras i t  ~ a - C l t t e d  n jofrmder of suit% in 

crertain clasaea of oassa an4 rsfu'uroed l u i n  othern, with tho 

~ e s u l t  tha t  there was any mount of' litllgatfon 2nd any a*% 
' 

af' docf+oions that 82d not go to t!lo merits, but almply die- 

aiBed %hat the--@ wanrtas 6rrw canunl%ted 2x1 r o f u s i n l ~  a jo%naer 

in Ckiscascl or in p e ~ m i e t i ~  i C  2n that ease* How, if you are , 

@;ollw t o  ssoape Pram t h ~ t  situt;ion,-anii XAink i t  ahould 

ha escapoa from, 35 P up as -t;-m principle is concerned--i 

r2gb.f; w i th tha  lavu'achoo~ men on th i s  mattsro X t  aeems to 

m& that you oan geml"cthe t h i q  very praperlty, provided you 
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accompany it w-l.th a provision t h a t  makes it very f l ~ x i ' b l ~ ~  

and the  J+?Ldge 7ower to so guide the grocscjdiq;~ that, ax- 

tho-vgh .they sre J o i n ~ d ,  pre j  dice is not dtoncl t o  the ind2vidual 

defendah%, leaving t h i s  mat b u r  of f lexibill.by unbll ai"terwasds, 

Sut permit t;ho:n t o  ba j o l n e d ~  becnuae bha momentyou %endeavor 

to astnblish a cer tn ln  class o f  caseu in ~vliioh joinder f s pep- 

mftt;od, and another olaas  i n  which i t  i s  not pem%ttad,  you arq 

going t o  hEve tho same experience t h a t  we had in Callfornla, 

2nd a11 t h ~ .  code States, whare they have similar provlsriona, 

& any ciuclntfty o f  Li t iga t ion  to 8wbemnine in what w a y  you 

could join them. 

Hp.  onwo worth. FJellb, those observaf;ians, Zn which I 

concur, are really addressed t u Rule 25 and- not Rule 42. 

0 -  T the& they apply to both, and nps 'Long 1 

as you have approved a f2axZbZe system, this ought t o  w o ~ k ~ +  

Dean Clarke A agree w i t h  your I th/& WB hays dons 

Dean Clark. %ul@ 83 i e ,  'ai..o%her rule t;hat has (d bear- 

ing on "cia,  "Conaalidation and ~sversnce. " 
lfbuld i t  not be well t o  pnrss thia 

en% agreement na t o  most o f  Eults 25. 



(The vote was! taken and the motiQn 
was unanlm&sly adoptad. ) 

Mr. Mfttohell. Now, somat of the member8 want to ad- 

journ at 5 $30 o! clock an6 3% is now 68 25. Shall we paes Co 

a l z a t b ~ ~  x3ule now? 
. % 

Mr.' Uodge. We shoula take up RuLe 42 next r 

Mr* PIIitchellr V s ~ y  well. wfll "cake a recess  now . 

u n t i l  8 oc clack this evening an6 we w i l l  be fn aression f r o m  
I 

8 u ti% 20 o f  cloak tonl@Sht* 

(Thereupon, at 6420 o'clock p.m., the Advisory Come 

mittee took a reoetsar unLil B olclock p.m. ) 



ZVEN%%@ SESSION* 

Friday, November 15, 1935. 
n 
&ha Cornmitt@@ reassanbled a t  8 o'cloclr p.m. 

Mr. Hitchell. WB dealing with %iLe 253 we had 

Committee, I wduld auggea'b that, insCo~.& of p~ocoeding stralghg 

along w9tli t h e  rules next in order, ga:;a ka Rulerig 42 t o  45, 

wh93.e tho subject is frssh in our minda, a d  work out this sub- 

j e c t  of joinder o f  p a r t i a ~ .  What; do you Yl;hl& of thatP PVa, 

have been dfsou~sLn6p, that, and T thought whnrhi2e we were on it 

:);-e might j u ~ t  as well c Lean it up. 

!fix>, Wickeraham. Yes. 

Mr. MftchoL1. T f  thera is no objection, we will do 

8 - 3  

it that  way. *hut carrles us aver  t o  aule 42. 

Dean Clark* Hag I oay ratha? b~lefly *heit i31h.ink you 

25 
c?IH. a11 approelate  here? What I have done, fl I havet takan 

the Englisfa rule and tkoaa of California, New Jersey and New 

Yurk  as my models. I hop: . that E have ,Wpx*oved it. I h v e  

definitely t r i e d  to do pros because, 2t ha8 la lwqrs  setsme8 t o  

me that l ~ o  mala puppose of t h o  Xn~lish. r u l e  warr qu i t s  clear, 

or t hc mafn factor of it was thZs common quaation o f  l a w  .wna 

facts but Itk.lough% it waa s ta ted rakher blfndly, aa ehn l l  

indicata in a mamenkt And furthemorcn, the Znglish mPe 



contafnefi in : ords  nbsolutely no Limit on t h o  joinds~ of %he 

dcfeni:-at..;, am?. 21.1 i;heSsn~rican models wk~ich h a ~ ~ e  c o p i ~ d  it 

s P "z:::, cor,t;g:in;2c no ~Lm't. NOW:, 2% ~iauldi neem t n  me .In grac- 

e i c e  that you wouE. r t a l l y  lbve t o  ailply the B a e  lirn;.tatZon 

to d ~ f s : ; r ~ g i r ~ ~ , a  2s r .,;-j;n$jj.ffsM-you p e n l v  d l a  ga ppact&- 

o a l  matter, l,nt tho.% it zoulrl be clcrLrer t o  hhua tost 

sbat:;& a l s o  as to t h o  &ofonclan&, 80 %hat tlds rirb, if any- 

ehlng, is 1 h T t c d  bayond tho  ::;ngli.sllrulo. And u matter 

of f a c t ,  i,t 18 kfmLBlfte2. beyond tho construction of t:-lee Nsw York 

ruf e b r  thti Poiieral cow% i n  1\Tea~ York, l a  one of t h o  aspects 

th2t t:~,r. 3;;iciierskra;ri was mantionlng. In  tl'm Fsderal MmT*c in 

New york they have kleld thzt if you had common q u c ~ t l n n u  G p n  
the3 

in@: soma of the p a r t i e s  tagether, single cumon qu::stion 

need not " I -e a31. kagcther; thcl; :is, fP you h::d a comraon quos- 

%ion botwesn A ane Banil anothea. cornan quelst loa between 33 

and C, that you would have t;ho ~csq~~irem@n% cfhZr'illed; vqheroas 

r 1 
.L ndya mace it fief-1.nitely th;~*.t; tncra must be ona ctommon. ques- 

::oin?; a l l  t h o  way Z;hrough. Tha caao I haye in mind is 

rsporl;ed Ln, 2% Padr Reg. 67. In tl~a+b oase 23 : ~ l a i n b % f f s  

clclming that at 
/at a various t 3-m~mos d u ~ i n g  20 para  thsy hnd rnado fa l se  reqorta.  

TE khay s e t  up 57 causes of action and each. causs dl6 not affect 
e- 

all o f  the doiei;lian%s. LP you ~ r i l i .  tlisn t o  my foo tno ts  you 

w i l l  th.s Znglflsh rule. Yina Ew31tlh rule is rcally in 



- - 
s e ver+o.l.lg, o r  in 4 .  h.c n l  :: or;:uqt :.vo, where, if silch per  s ontl 

5 - t ~  ,Il(ii27 iiu.le Ej 5-[; is iict rlocessapy f -th-.l- cx b oti:-r--,~> 
9 , Bfefendarxkgj 812a11 

C ,  .& ,,:cL &a *o FL)ia?_ -tl-Ic .:-&a'; -$Li3>:' 
~ n t ; r ~ - t > @ ~ ~ - ~ -  -- ,. - A  -;2;2a;qe& fop B sp as t o  0tk@r 

n x x  co i ~ . ~ l i @ j  referaance t o  i,rz;.nsrictions arid extends the ! d, 

a g m o n  . u .cst iof i  of 1 ;> o r  f': i:rs - b u s t  t,o t l ~ c  joinder of de- 

fsndax~ts, a m a b t c r  ~ h i c l l  1:: i n  doubt ull&ep t;he ;,'nglish 

JLI l y d l c t i o n o f  he oourtiG 1 p u t  th&t in%& a %imft;atfon, 

:? v:hich T tbf.n?i rang be I m - ~ , l . i ~ @ *  -033% K O  a>@ not intenderkg 

- 
t o e  xtenc? jurlsdlct2on, an?. I &o no% kno- i: a% I;hat i s  netoes- 

-- 
smy. ~ t k ~ : * l &  it viould be s o  c lea r ly  2mpZied if vo dl& not 



put  it in here,  but 1 thougwi; I vrould h-vs i k  in ~ F B  8 0  tha% 

$I811 parsons may joZn as n t l f f s  o r  be joened 

ag dofentlan'cs 2.n one action where any question o f  inw or fac ts  

18 conaon t o  aZL the zllghtcc o f  ~ e e f  an sought t& 6e enfo~co&.* 

5ir 8 

uuhstt 1 hglve done i ~ 1  t o  bug18 u-g and make fief %net@ that 

't;egt, vihieh its tl-ss fou ldo t io l l  o f  kha E n y l f a h  rule, ax13 98 rea3.Q 

severakXy, oz? in t ho alternative, 'b5st  need xxot be fntwreetrbd 

111 obtaining or defend.lng a l l  the r a Z i o f  grayed l o r e  The .court 

xilay make such order  ue m q  be just; t o  prevent a party f ~ o r n '  ' 

beXng ~embarra~ssd. or put +to exgsnso by bofng rsquired t o  atb 

Gend any prooeedings in which he may have no interest, and may 

orcier sapnrets k r ln lo  op ;a~klie s uoln order as may be expadian% 

t o  p ~ s v e n %  del.ay of .t he a ctinnr hdpmn-b may be given t o  an@ 

o r  mops of the plaintiffs f o r  thts r ~ l i o f  % o  ~vhich he or they 

may bs found entitled snd a g a i n s t  one ar mere dssfsndnnke aooa~d- 

112 t o  ,.heir rcvpeetl::e ~ % r h i X i t g . ~ "  

With a p r o ~ l ~ ~ l a n  t h a t  m i s  jolndsr of parties sk~a33. not 

be a ;;pound fa-: L ? i s m Z s s s r l ,  b u t  any right of' action may be 

savercd am? proaaod with r-eparakerly. 

-' E- 

I Are y o i n a t  going t a  ~llow judkpsnt -ne 

betw@un g3.aZnt3ffs7 3?@iy do you not say Ht;he pparCissH Iln- 



stcad. of plailnLLff and defen8ar~t;~ 2n the first para;;raph, 

l a s t  t b a e  lbnoss? 

Dean Chirkb Y@B$ tha t  could Jw -k as well be sgpartZcss" , 

Then w e  have another provltslon prov28ing f o r  judgment;, the 

so-cal led BspLi% judgmentB 

TJP* EilSkchell. Flhy clo the -&@l.sh exelude ao t iom f o r  

t;h@ recovery of lax%& fln kt r fs  joinder r u l e  of theirs? %.at 

i s  the Lk~eo~gr back of that? 

Dean Clark, I always thour;-ht that; waa beoau~le of %he 

theory t h a t  i.anc.3 n u s t  ba l a c a ? l y  % F e d ;  'chat f a ,  on q?x@@t%ons 

o f  venbas, 

Mrr EZor,jcan+ T h a t  may be* 

Dean Clark. Rnc; t h e  theary  that if you had land 

c lab8 ,  t hose ~ u v t  bs t r i e d  at t l z s  place %%era the land is. 

I&?* >20~[48~13t~ That f 8 ,  jurilsdf otionally baing equal, 

Dean CXark, And 91: would not bc poaslble t o  br2ng 
n 

anzr psrsonaa etatkon, erubject: t o  a i f f  erenk ruler anti 

Y 
F7fpq l!I i t~hellr  - notioo undos. ths  Bngliah rule, in 

addition to hrvlng tho  authority t o  o r d e r t h o  eaecsrr t r i e d  

s s p a r ~ l t e l ~ ,  they have the authority "or the Jud,ze to osder 

t at 2s ilra.:ljfn$ itt. 
.the exoluslon ot  some cbudes bf  ace o r ~  / -s Llxre any sdvan- 

I[ .  

t a p  In  t l l a t ?  
On the  gunsrtinn o f  tr--In.- them, i t  i s  only 



ordez3 any  BUG^ c ause @lk: act ion ' to bo exc luded and the conae- 

quont uxnc~~iimani;u t o  bi) r30.c-:et 

:loan C:larl:. Ililder t k u ~ t  provision f o r  @I-@ severance of 

XPs j30nr,~~rt;h& fl tho~if 'h-b h 8  ~ ~ o f z ? ~ q 3 d t 0  ms %n con- 

-r- 

I thou:<ht T ~ ~ o ~ l d  'cq $0 d l s c u e s  it, but 1 d o  not ?znovr how t o  

fylns, X moeja, 3.ntc onc systain o r  prsctioa i n  the Podaral court:. 

- 3 t- L 7 y > & y  ~~~~-~~ j - 3 7 5 1 '  *t,,!r!j<-k 15 - s2 + - 2 <,a- 7 -5% . t i .  r. y--' +- .L , .~k: A L O  B E . ~ ~ S @ G ~  

n tho:;yh.t; f'x3l;l;er t h a t  we sho~z ld  nokat th23 stage-1 mean by 

t ! i l s  stazo, i n  the nreparat ion of i; herule.- we s~xbx;~JnEt Z;o tho, 

: nd hope t o  g a t  by t h i s  opposition that e x i s t s  t o  tho fund&* 

-- n~ent a l  -b h!.ng t ha $ ~we u r o  a 9 r n i ~  at . - ! t'l.r%i& h e ~ ~  26 a. 10% 

t o  be snfr i  i r ?  f ~ i v a ~  of the l,dec, of unlfyin3 tlae system of l a w  

ancl equ i ty  a ccordlng t o  what you might ckt13. the ecleck3.o 

mti*khod, of n t j , e l t ln~  t o  r he system -b Piat La mo: t qonoral  in tho 



orlrable csalstia system, based on what i s  now the going; 

- * practice, rln: leave fa? anather --?ule, ~ f % a r  me h:;ve got  b-y 

%be oppos%tioa, tbts t h i n  9 of' t l i i u  nature. I do not know 

whether f am r95hl; n r  not .  ilul; 1 J u s t  pass that though$ on, 

Dean Claz?k. S f  -hay-corncleat on 6hat a littlt~, I 

$hi& thuz-e La ~lometl~ing -ko be sa id  f o r  it, of co.mwe, and L t  

5s  a ques%iur; 8ornaghat o f  emphasis. Wo are not now, as 1% 

appea~n--we havo &lz?sady deoiel%d not t o  t r y  w i l d  awsegs o f  im- 

ag nat ion,  and. ; thlnlr it i s  quit@ propart on Lha other hand, 

i e  does not seem to me t h n t  wo can go t o o  far i n to  thepast, 

bocaurje i t  does @earn t o  me t l ~ a t  we Laae a t lee@% some strength* 

aed I sho--;Id thlnkc w @sat deal, if wet gut up a system whiclll 

a113 here is a caes w here t ho who'e t r end  O? thought i s  quite 
-n;xe 

g c : , ~ a ~ a l ~  ?.or cxs-mnls-, how could Aneriran o o i e t y  %try to sup- n 
port urt ilf we t a n  out the  old common kaw rules, whahloh wra 

8 i ~ p l y .  trou;::le b ~ o a . c l @ ~ ~ ~  ISow can 1 suppare my ova w o ~ k &  i f  

it  2s s* thing T; havo ~ondemned foi* years'? And. if 1 inety Bay 

- 
so, t hfnk any one 7t;h;ho lms rea l ly  studied %ke subject w i l l  

say, i t  lpftcpmrr to me, that i Z ;  i e  a eeeion o f  ernphcasi~t, and i f  LFf" 
we go 'back ani: t hke  some old tas t ,  i l k@ %AIP persons interest;sd 

i n  tbe xubjoot o f  t h o  action and in %he rel ief  dmanded," which 

i s  t h e  currenk aode p l ~ a a e ,  rye juae take  away the ta3k9ng potat 

o f  peo-?f e w k o  rsally undsrs%and t h e  *su j e o b  

Dablee Flea not that  argzunsne of !:re Donworth-- 



I do not moan preciiseXy, but I mean d o n g  'tho stung lines-- 

but  trcvoj:al 2easle h.ave corn t o  me since the npgointment o f  

%is  C n m Z t t o c ,  and h m ~ u  qolren t o  me; and o f  course they vmre 

start Cio ahead a n d  comto4no the ru les .  !' 1% 2s going to 

c ~ a g t e  o p - ~ o @ i t i ~ n .  It aaomn t o  EF: thnt we a r e  bSkilw off  

a whole, ' b t p  raouthfulg and 1 ba3,-!eve we g o t  alnng better %f 

wa b f t e  ~ f r  a oad sax 'tk,ar% %V&% L18::, r q 3 %  i s  only a P i t L l e  

.t;htniy t h a t  s r o  plo4.n:: you. n6. t b n  b i t e  ~113. 1 ~ t t ; e ~ ~ "  

1. +- I;bi& we PkL< bot tc3y i;;l@nl n ~ o c d e u l . ~  On CLlo @l.m@n% 

of b b o ,  A -,:;auld, 2%::~ Sr, see  o u r  o l d  frl.er16. -9- cntcb 

f do not :lean l;h~.t BY@ I* cacti.onury. 'fJT7 ~ f 2 % ~ 1  US * -- J know 

g 3 : ~  2 3 1 3 ~  not ; ;ut %hat Sc'ea occurs t o ma. 

P p. 20n:r0yth. 1 an bz'yfng t o  bc prac%ical. 

l-&p+ a)obSc* X know you ape, 

i,rpI Conxc~opt;h. Rai;har %hail hava an Sdcux r @port* d 

I E f  tchell* WoLJ, the o-;~gos i t i o n  t o  kh29 l eg la la -  

e l o n  for  Q. great many gsa3s hag been d:.rectad maSnl;y at; the 

law asEdel %hZ8 i6aet of cor~binin~g ! ~ w  an? eqtldty i n  a Q&SP@X~% 

the Pedep~l eoxptsg innd tha t  mnaa 2.t negcsssna?y fo r  the l a w y e ~ r ~  



nnothsr 123- system in tha F e d e ~ a l  court,  an& t;o keep on l e a n -  

hri., i f  h could,  about -..he X%d@ml equfky system, ancl dse- 

tl?oyc?d oonf o ~ m i @ y  . In t t i u t  way, th-re was great o z j e o t l o n  

%a t h o  grn?sasal. I a3wnys thau;;hi; i-t kmd a good deal of 
I 

~@rl.L;, and 3.t im6 ~nouigli ~1-ncr9.t~ 30 that  ganator %a'lalsh a s  long 

able t o  block the leglelation. And now th@ 

c o u r t  %:as 2 I think at f i r s t t hc?  i d e a  upas t a  go 

along wi l t ln  ci:ang2nii; tbo r ~ l e ~ l  in law cases alone, en2 %hen. 

they ~ o a l f z e d  t h a t  t h i s  was a great chance f o r  u big refom, 

Is w2ps o:& t b P 8  diatinot;  ion i n  thep~ooseclings a n d  pXeat-iiru:a 

brst~~een -bhe %wo klnde o f  causae, and t b u y '  took bo2d nP that. 

An3 one o' maZn ar ::menf s i n  t't.vcr UP it., as far  BP( the 

ppact&cal. g l e e  ~ n d  the b n r  w e  concerned, i s  thatl while 

fe ren t  f rom t h e i r  State  system, they are Lesrniw; snotlmr sy81 

ten; Zn khr ;  PeSsral court- in e..g i t y  oases* Now, of couxasa, 

the llaqij-ers are not  wideZg interesLsdr 13uL the thiw has baan 

ifoldHun this unff l o a t  Fon m a t k e r ,  an5 :':that is go$% a long 

t o  h e l p  3% *bmowhr And. I think i t  v~ould. be n torrLi.2.c p i t y  

i f  we d%d not take@ advantage af' thZs s2Cuat;ion and 7ut up a 

pPoposal. bknt f a  no% an%fqua"cedt anil does not pespetucnk~ 

those 0x8 different; not2ons, sn.' one tL: 6 bge reaaan ?lack 



8eaX of: a7psaX t o  .then$ sad, ld Ith& myself tha% the cotml, 

or a mnjo$kl.tg of the  oaurt, Psel that  there i s  a~ uzopgfs.r%unity 

here t6 do a job that v r i l l  a%anc3 out 214 a m l . l e ~ ~ L ~ ) a ~  o f  PFO~;F@B@ 

In Cbe.w&-y of i)fooedure in the oourts. f th2nZr that $8 w h k  
T"S *hey B xyetcted* &hay Bo aot wslnt ua to ge, w93d mrP g e t  olae 

a l o t  o f  WO& t h t  n ~ b ~ d y  U I ~ ~ @ P E Y ~ I ~ B ~  bu% tihey 616 expeat, ara 

i a ~  a8 I can cetsxme ghelr aCtZtuds, kc have a rs&Z jot># o w  that 

hne merit an2 takes ~ 1 Z ~ f a ~ L n g e  af every nea AeveLopaenC on this 

subj@et, ellat hne turned out  t o  be u s e f u l  and meees ole obj eat* 

%one , 

I t h i &  ~ B B  o\P~&% PIPOCBBZ~ along t h o ~ ~  L i n ~ ~ r  Of 

aourets, you haw go6 oae, Larava~uge that you could not have f f  

you were ob5lgecl "c %aks the, mles and. ga t o  Gongl"s8as and say, 

"1Yi12 you nl.2aers csnaet: them?" yh@Jr righe the% a13. &O 
+ 

.iv.e 
plsaoea. But they are t o  'be eff@cC unlser Caagr@trs can get a 

A 

@%&@-a very dfffortsnt prrcrltfoarl a2lurt;tnn than it wo6Ld Be i f  

you, were @a% sfrnply t~yi l i l& to ga% .i;h~~gl enacted 9 n t ~  l~w. T h y  

are, t o  be law unless tkertt $8 a yeto by C Q B ~ P P ~ S ~ ~  I ktme a 

graai dletal o f  canfldenoe that, 2% yau do a good job, ff i t  fs 

worked out sslrefulLy an8 i t  irr ~ r i ' ~ a p l e ~  alear and sarrP3.g  under^ 

#@so& and appartsa%Xy wo~kablts* O h a t  yau can go out m d  neaLLR 
*-r-  

4e and get away rfth it* 3f thersarcl any o'b$sat%oncr,cand 



actrtain dvriadiatlone where nn ene;ins o f  this kind is nevep 

though.% 0". .Rut; when thPa Cos3nit;tee WGLS C O ~ S P ; ~ % U ~ @ ( % #  one of 
* A  

the kh in - s  that k n ~ w ~ o o u ~ ? ;  cried t o  Ba wraa t o  gat  a group 

~ u ~ b j s a t ,  -0 12z-d  hi;^ ppsaat$..cal. eixpe~lenca mci sere out- 

atand.in!g mns an;! who h ~ d  had sxpertl.ana@ in %hi8 l ine in t h e  

l a w  sohoax f f e ~ . : . ~  se, that thoso af ua are praet%ailw 
h ~ @  

~ P : F S  wo~!ld BE!& tpla vide lmawled.g~r and un4e~strslndfng of 

~ t y ~ n ~ ~  h ~ d  been %pied ilp d l f  f ercxrb -pSae&a, an< rro eould d.epond 

on t b a ~ e  1 % ~  sob~ox menp ths very bo& of % h @ i ~  '.A&, t o  8% 

>.sac$ is,bor w i t h  usi, w i t h .  tho advioo af  eohaZara an6 etudante 

a L Z  nvtrey t3c? wo~ld, and. tbi.nge tPzlat  G'kxey hnd mrlred. out. 
L 

&a aok t h l n l ~ ~  if % co.ul8 be g2ven t3-m Job ef dirhivag up, a s o t  

of p * L h n t :  I. za\~l& ai(hsro vary strl.ci.3.y t o  tho a18 %dous 

1 



try t o  use eromethlng Ghat 19 an img~ovsmont;. 

" 5: 

;ST. Enoftin,  233r Chalxmstn, S unde~s toad  gu17 Co say that 

it was gour i n t e r p r  e:-ation o ?  t&e 2 0 t  t?.nt t h e  only way Con- 

air?g in to  eff-et would be to regeaS thelaw 

%Pr M l t ( l S t ~ 1 1 .  YB~: ff they do not conf i rxtham and 

not have t o  repeal  the, law, mag can paso a 8I;atuta chgi?gfw 

of t h e  rules but wk&% X rnoant was i;j?glC kkm a 0 r L t l e ) ~  aut~maGi- 

pasa the" b l l l  in one s e s ~ ~ i b n  o f  Congress, in bodl;h Bouaear And 

hr-jvcs %be Supreme Cou~t back o r  it, and tho genorak, ~entLm.melst 

o f  he proarearrive an8 thlliklng Rgrsrahsrs of the  bmeh and bar. 

&mld eitk:er ren$l t h e  i n %  modify op ohangar as~eain ~ u X e @ ?  
p. 

E+lr. Lof %in. %bat; rre8m~ to be borne uu% by $he ianguagp 

lwkif c h  says that suoh mif lhrstl ,- -2 - ~u3ss reha12 no% beoome effgrotive 

until. th@y s b l l  have been ~ s g o r t s d  t a  C o a @ ~ s s  by the A%torney 

Q~neral .  at; the, ~eegula eesseon thereof, and mtll after the 

c l - a  a of @ U G ~  ~3843$%0n~ Unlesra they take some affirmative 

.Jotion %hey go lnCo effaot ,  

M r .  %1LC~heLl~ The Chicsf (fustiao 830k8 OP this thing 

In hlet addpef~er~ you retmeabe~'! 



they &Sd not ?.:>.a il: . t f : q c  gciuEi mnke 6; rea l  rsform, and kkm% 

ft wag :;!l~.uir hCy-..sulXI I: air?. not, moan t o  ta lk about Chat* 



ent causes of actIan must a72se3 out  o f  i;hz snme transacBian 

-- 
of spz3ic.l~ of Lc:;ngjaot$one; -I. sm S t i n t  v~on2crin!3 i f  A and 

6 meet on a t - ~ s e t  ::n5 ii. ha,,pens Lo rnentioxl z ~ .  er ta in  cj.afm 

he has; a g g j l s t  C, ..Il;r- ggbw, 8 ~ k u ; t  i c ;  Ibu~;ny, J- pl claim 

I I 

2-1 & n ~ t  JJ tki;:t ,:urm an mi t querrtfon of' law3 l e t  us,  g o U  

axid 1, JoirA in one a u & t  tLa& save expenses atnS ~ L Z C  C and7 3." 

.< won<@::* ~ I : ~ ~ ~ ~ & Q ~  t$lcl.re i s  ncvnntage i n  "i;'zt. That goes 

beyond 8ayt;hAng t: 8% has bszn -k r f  sd smy%iklere, does i d  I-%O~? 

Dean Clapklir Ve21,  t l i 2 ~ ,  o f  cnupsu, dose not cbnkain 

.t; kmt  languages A think f i t  does not; p;o bogand, because 1 

thin?: that: lan:;u~lge does not have real s ign l f  iczlnae* what 

does a common gunation of X a ~ i  o r  feactd a ~ i a i n e ;  out of a trans* 

3 &;>tion os eer lcs  of trslnsaet 2.ons rsa3 3.y mana 

M r .  Z3smann. q?h%s sciyei Qqueati~n of l a x  or  rnatqkrs 

ff you t o  ki5vc the S ~ J - P J . ~ ~  01. :;P&ns~~tiongg might 



91;~n&@~3.811$. T~IE .lcre thab 1 5 n ; i . t  a t  ion on p l a l a t i f f ,  

.t;o f.avs tlielaw 9iohoal i n  partioular, edlo Prave ;11&yed &round 

w i t h  i t  a goo& aeal--anc: t;fil&< all o f  tlxm preusn'b h&vbl- 

I w o u l e  I :?re 'ra gat tt;sSr react ion as t o  whether t h i a  is im- 

joining frr on? oal;iaa a l l  erorts a? oontrovr3pny %::.at upon 

a aommn qabuoation of  law, 1C txcss :2at?a t o  rpuggort tk~eidera~ O f  

I have not Inatsstig&f 88. 



(prof.  Sunaorland r a a d t h e  rules 
psf e r ~ e d  to * I 

l#$ekep&ar They ape t i e d  t o g ~ e h e ~  by *b@@am 

. I 

on the ~,efendantyclido. 

lblrr ~ + ? Z t & % @ > l . l ~  I '@J@ZI, ara 8 L r l l r i ~  out  o f  both. 

ppof. Sw&eplaaGi Ls. carrier?l !:&B :haeffendantts P U % ~  

Bnglan.2 over to %be gzaint i f  f 

Xp. Lemm+ You say Sn EngTanB %key do not ~ - & 8  

a g ~ l r n a ~ y  rule, becauetj 1 ~mdcrstoad Dean C l a r a 1 t  t o  any 

i fA  Enland  I-t may ba a oomon question o f  @ither law or faot .  

gje that t h @ ~ @  mu& be Borne aaases arising* 

Dealel C ~ F ~ ~  Yesr ?$&ll, os a met%af c f  facti, ua 

%fie a@e~cant,  I i ?~ , ;  .b1*itrilic I;h~-y Go extend i t  9n actual Lr 

- * 
- - G-k~tx% 40 ysaps agO. E k ' ~ f @  theme been 

many oaseal 



 FOP^ SU-nderfand, W@ll, on the quesf;ion a f  makgag 

zt the same an" ge%t;2ag the s m e  P,Ls ae Co t h e  defandant;~, 9-t 

m d  five athere ag&iastr k- +$ .,. J ' .kw, has a differen8 amee o f  ac* 

% ion, and ten sthers against =horn he ha# B S  Smila~ ba~cuscs of 

Igtioxz bhs  %o$~%ed out a @eat hardrrh%g &gai;nsl the %indttvlt*~al 

&fsn&ask . wo~ulcabe oampaZleatowat;ahthepraclsedi~a 

sga%nr;t ~llt tb.e ottier &fencisnP;sl bsaause eam.Cl?%~ migh% 

done th& would. at'feot hf-ci p a ~ t l c u l ~  inkerts~G~ 

g ~ e a t g ~  'to egpswea, an& i t  wotx3.d sBd @ao~mouslg do 

Irhe dutlelr a f  'hls a'ckmrnayg andI  ann not aare ~ n y  logiofll 

geagan 1831 Q: pyy~n~; the P Q ~ &  t ha t  rep, $ I I R ~  ~ @ Q # % E B @  them l a  

. camon q u ~ s b i o n  a r  inv in\ra~ved: go%, T t; hl& a a  you hslve, 

really# tho cra~loue g ~ o u p s  o f  geo;?la, in ta %a&$, burt @amat: 

ponhtibl J ses  any justiiicwtton %a aumgaflX9ng a single 



clefendant t o  aoms inbo  a laweu5t, ugSCh$ pparbtaps, a0 o%hers, 

&raG aith as many difftlxdg)at ~aw$sra, and ssidah3 h- %&*::add%* 
w&*E;ah aX3 o f  

t ionex apense an2 eroubls o f  having his tto~ney hat3 e 

others  %a be s w w  %ha$ ar~meZjhingf i s  not &#Be in that 

affsats8, Z do gat think the 

k r l ed  in any pnr?fi%aula~ dis t r fo t  Z l l v s  9n %r~ou%B be 0%  ID^ a&- 

vant;ast~, y a c ~  % it m ~ Z d  lead to h & ~ d ~ h % p  Ort %:ld i~%d~ax 

defendanko in many oases+ 

i , i ~ ~  nobfe, High% h2-e not g e t  ern at3vklntage sometim@s? 

hf~lr. W i o k e ~ ~ b a m ~  No, J have beern in l a ~ ~ l u i t ~ ~  and 

$hog are eommmn enough, %hey tbo~zght %h.ey weald. t l ~  j u s l 2 f i a 8  

j s o , $ ~ f  d l x e  the  $E~@F~B%s o f  aomd &df lsadsmts r 

Pfi&?* L Q ~ & M ~  zhere $8 Xk0 doubt rbouti that* 

Mrr  ~ l l t ~ h e l l ~  1% i s  in4esd a quaation ~heBkU4~ St %@ 

rs&fe fop UB to go furthB~ her@ Chkuz t h r J  EnglirabrUe. 

Bar. FJiokershebm, T %hi& that Il'llaois sbk~b~r that 

took Wmes quest;%ona into oonal&e~ation an8 #raid, "This %a 

m&umedly* fn 191 0, 3: f l id  part af the fr?eming af I. _ the 

Gopat Lta%Son o f  the State bf Now Yupkz whloh ~antelraad a 



?reat mn~r rsfomna, ~nc?  was $urned d a m  b y  the  psopze oub- 

sequently on a ssrsarate su-zmissf on8 subsequently it ?;:as ad- 

opte6, jug* taken  ~l?;etp by stap, 88:dpor cent, 

$8~ .  b T i I i t ~ h e l L *  T P o S ~  SwctS.s~3.afiii, do you feel that, 

outeidet o f  serifiqg It t o  %he 5&r, as a rnaL$e~ of p ~ a o t i a e  5% 

i s  good graotf oe to fairor ths E n ~ Z l s h  mTe, iwtsnd. o f  t h e  

mops rsrtrict@d Illinofr 

Prof. 

MY, Wi~kersham. VPhethsr 2% i s  a real  one or noel 

ease that; would no% cam under t h i s  rule, tmcl I do not think 

~ O P  tha t  rellt@on that kb$d b ~ ~ a d b ~  ~ u h 9  $bat D@&n Cla~k baa in* 

Dean C l ~ ~ k r  X was eoing to aay this5 that 1 d i m  

12ke auoh anisxpraeaiong but I Ohink t b f s  csxprsesrfon is, 

briefly, " a ~ l a i n ~  out of' the, miwe trranbiaotion or ~erieira o f  

%r&nsacsk Ssrw 9 can see %her% A(; d o ~ s  no ham, and I think 

the %hole ~(uaet2on $a aoadem2c. I cannot conc~ ive  of %ha% 

tbs cride eP the plaintiff* 'I wfZT raise the qussteon abouC 

the defendant in ra rrn~m@a@ * 1 would l ike t o  

me, what -bhet meeaxas, bu% that mag be an aaademia questl~nr 

f+%~* li~r*gWXr We311, you. ean find out what a transaation 



D e m  ~%a~k(~rrCergas%ng) Whak f a  a rtierierr of t ~ e n l a -  

ant % o m ?  

F*QF, ? ~ D ~ R W ~  Z do not kmow about that, but NW YO* 

has be1.d that  i f  gau have tl f i s d f ~ ~ h t ;  and a s l a n d e ~  a% the 

same t:l:;ls-+&f ca ,an aoalrs ct f 011.090 on the jet$-the~eb a ~ d ,  fwe 

(Laught;csr. ) ' 

! 

@re !!i.do~g&B~ T b t ;  ~ f g h i ;  be, 

Mr. Lemma. fn that  case the court would say Ckahere 

Dsnn Clark, bye12, I think ;-ou @annot stop t;o thZlk 

about that * 

E;Jr. E~CohelT+ De&n Clark, will you stake to U$ f;hs 

Peason far i l k l n e ~  +ha Sng l l ah  sygtem whthich d6es no* pJaes any 

such.~sgu$rewent on tbs dbfandmterr m ~ ~ t  f@,l ;ha p~lif i*  o n t h n t ?  

Dean Clark, 1 t ~ m  st l i t t l e  afr&d& f;o put a rest;rfat;ions 

. unthctr defendantrsr One of the fm~unotle Engliab oasea, and i% 

"The plaintlf i" carrlot: on ~ a ,  busiw~gl BB 811 ~ f f i o ~ )  

sup~ly oomgany, and had bough% cars Erorn the B ~ p n  2 % ~  Rec~rdel 

C~.-cNog fC sola the ears to the B ~ y m  Time Nooordep Co.# and 



Co, refused t o  gag f o r  the caurs sugp%is& t o  them, on i;he 

ground ae: they alleged, that  thoy did not conform t o  the spec%- 

T .iat is, t h i s  was the m2aal8n&n i n  1:s.t;wecsn %hat was 
II 

goins fa sqacsam both aldsrr. ~e ' a ~ l n g s  a sui t  against b~Lhr 

I 

t ake  it. &P the aarsl are net. up to spcscifieatinns, he &lag 

psaovtitr aver f .  porn ths :?ail cr f reom the company frcnr whagl he b.s 

o f  -k~~rnT;~ac~bione~"r 

1 4 ~ ~  Wilakerskmc 7?itsP1, has aEl$boQ dou.bla8. whetMr 

they npo a transnotion or a a ~ l e r s  o f  iruntiactiona:. g$? ;gou have 

&& 50na 4 

Ileetn ClarZt* Well, t21sra ?is a ~ e ~ t ~ l o t % o n  5-fi %he X$83ci 

p ~ 5 t 3 ~  3 0  that there was nod an.1 occasion f a r  ~;o!ng %n%o the 

find 012% xl-lclr~ one of .thug@ fe'2oms @me@ h2m the menq9 One 

~~~ H%%oh@&L would bave t o  get hSs @ff$sk%'xf'8. 
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as28s and say, "One of  these fellows %a rlght &\aB one 281 twang, 

an& X ds not 153"tow which one, 

MP, %VPokarshm, Have SC in %b &ta~natdvs* 

Doear ha sayp$, "I believe oathey we all rightc bud i f  %hey aslres 

all rtgh%, but I P  they a3%3 net rQht ,  thfs; Bira mwt pay for 

@P* l4iP;ch~IZc xt: i e  going to ba o greet o&vaa%agar 

alonp; thler Zitner if' urs are able t o  gaZnC 60 sow JurisdictXon, 

l i k e  the % ~ ~ l f s h ,  whet*@ the thing wsl& tries an& W A T O P ~ ; P ~ ~ ~  

occurs to me tQi?edEmr we oug:h,ht to ~lhrl& away frartl Ohar EagulStltilh 

syrpttem, asr they 818 in XlISnrair~~ 
tkmB 

@here is t h i ~  t ~ n g  a a a e - - ~ b t a v e ~  y ~ u  a4.ogtt &att i  t~ 

NIB i adog.t(sd, and the 8uZ321@%e Cow% &low, W i L  kahler 

ht stonalqg bom$$'ose 

%h@rs w e ,  aaarea %'Rat tlosls net p2alnly aovatr-I think: 

%h&y w121 j w k  f%X .%b Q L R ~  in &he OOU~)Q o f  *fin8 they @PPL&% ~ B G  

a n$s, L'6ia@ w . t l l  covep a l l  tkw cnassc 

1 g ~ ~ l . i  iWrgatnc lzfay T ask Dean Clark if %he, L $ l S s h  oaw& 

hus raPlrcsd out; aficasrissr OP isanslaction~r~l 

Daan Clapki;, I do net  t h f  nf: tL~eg have I thlnlr 'bke 



eaplaasirr haa alwsys been n n  the  quuostion of' Zaa o~ faces t o s t *  

.i.;r, Y~%~k8r%kza"dd.. a~*o%,  Sundsmnd, ~t11a-k bas been %he 

opera t ion  o f  t lkni ,  law l n  i l l inx%rs? 

l - )~of .  S ~ i i o ~ l a n d ~  i: ttaink i t  ~ ; ~ ~ @ t e ) c ?  vnPy 

wof I+ 1: %$:in%- TGajur yolrr .~n w i l l  k n ~ w  b o b t e r  about t h a t .  

i;r. Tobeli.  d) mi; think tiorai: is much i . ~ : a ~ i l  for it, 

gd -bI'c f~ only a year since it want i n to  sfi'sat, 

RIra Lemgan. CaL%fo~n.ia has a s3u%e lgke th%s* Y r t b t  

%a 'elm efCec% Gharo, :,'re ~ l n s y ' "  

Iir. elnay. It; has not yet; had ang app~eoiable e f -  

--, 

$@c?$ * i couldnot tell you, 

Xp. Legmanr Yi:ould it not: !>tt bs tde r  k c  f 2gus~e i b i e  

out end :;st the opinion on $32 

Dean ~ l a p k .  Tb& 1x8s b~ en w ~ i t  t an about a ;;god 8 

1'poS. Sum:sr:!.anii 2ms r:a?it;ten bout it, and ; ? : ~ r  Lo n~ 

- 
~ Z F *  Korgan* hn t h a  ?Jichigan Zav; Roa%ew. 

4.:~. WSckepsfiam. Of eourse, VB i.t; Pzxs been tmitten 

about, and ce-tain persons %hi& i t ;  PF~ a g ~ ~ d  thZng o r  3.9 not - 

a ~ o o d  thing, bat Go 8~hn.t; extent han i t  been ass6 in %ha c u ~ t  ! 



i $ ~ p l m d  %bcwa hrra bsen wrjr l f C t l a  i l t l~!s~t2s~n oveP it, I 

&I1P111: bhiB: prc+ttr+s %hat 932 k t r i ~  cnursep af i d  Pma ~ Q U E ~ @ &  

t~o%%~;Ls  * 

dtsfeafiantrs ms v@rg m a h  peij&r?lc&a@j 140 ehgLt 

% a B R ~ S  Che pals, or rmgkrlat2oa a i  fine m l ~ ,  



s - i l a l l  group of def eildants, where, there  u.re whole l o t  of other 

dnferrfiants w i t h  ~rhom he, hae no re la t ion  whateven?, excegE, that 

thnre i s  some oomno:: prfncttple, of Jaw that runs th~oueifr~ us t o  

a11 sr  :"$hm* 

TJP, Lelnannr WslX, of course, i t  does h.ave that. I 

ho.ve klzo auggsstion that  Lauf slana I s  ~ a l a i ~ ;  a gbrlnt about 

franchise law how "lasec3sT' i s  Lo bs construed where them 

and now they m e  s end2ag biXls to a2mon-2 
and 

coroarat;lan,u~:il.,~ k h i s  syatcbrm tihey eanuld sue one hund3red of 

them in one carro, bacsuus thera i s  n : o w o n  question of h~~ 
1 

, & a  XB not  tha.at t h o  way it ought t o  be a%* 

~ ~ r x d @ d  t a? Thai; its, fr: one. :bt..sttult, o r  e l se  make of thorn 

deaoudont  upon one. f 6-0 not see any sense in hzhr?vlng one 

one and t h e  r e s t  wait* 

&P. Korgan. A1Z the  rest  is Jus t  niathernatfcs, and the 

o k k r  f ellaws are n o t  bro~gk:~t 22-&?to court,  O f  coups@, that 

would not wriae h@bar@r What you k v e  said, ikTPr Chafmn, ae; i ; ~  
t~h33?@ fGh P6 

thc f pe onoes in n a ~ t h o r n  :Ilanasota right &nf ter the  i::nr,?wawas 

- t  -* 8 one trannaa%iom, 



t o  :.ethci?, o r  you vio~13.f: have stri.ck:en down t h e  sg-stem of' courts, 

Dear$ C~.RT%. Xihero i s  n la t s i+  ruLo for consolidation, 

.;ut Z ~;and~?x% 9T -bIac Csm;a%"n; te  ohas f n mind. how Tar t?dl~ COP.V% can 

:, I go  ficvy 3-n t-:az:.;q; cases? ~ h c  -;~x~asen@ cans02%:~7-at 20x1 statu%a 

I s  found ir?. 253 11.5. Godo, 724. 1 r,ut Zn o i t \ t o r  r u l e  regard- 

Zrzr.. ~ G ~ I S Q ; ~ ~ ' * ~ ? O ; P ~ J  U% :I: r'f i  %I?_J"':t,<* 1 CGLW 30 f ~ p t h e p t b n  

t::: 2 s : 

formable to the usagss o f  cour t s  f o r  avoLd ng unneoetlsetPg 

ma$ conuoli.dnt@ the canban +:!kxc;n it agponrs ~ e a s a n a b 5 ~  

T * -  -* i z i ~ .  '-.hen a motion t o  eunsolldtzte 29 up, svergl 

hod7 :.s hasrd, Ju:,t as iln R r o ~ , ~ r t  o r  @ n ~ ? . t : g ~  

D@an Clar"'Ic, '#sIX, of' c u r ae ,  e j  tlaar hsre in b h f s  way, 



together. 

Mr. WLckt3rr~ham~ Here i s  the Prac%ioe Ace o f  rJ@w 

Jersey o f  i9lgs 

"(Phe pLaint iEE ma3 join sepatrabo causes af atl- 

hnve a eonrman questfon of law a ~ d  faot  ant3 aria@ 

%eal.aa, " 
H F ~  Mitchell, There 18 an inkersetllig &eaiaion o f  

the New York Court of Appeals, fln whtch they oo;~lsi&er@B ths 

New Yo& ~ t a t u k e  and required a o ~ - m o n  qucs%ion ~f law and 

faaC3 an8 they herd 'chat; tl~ere wcaa. st subtim~ial qptsstlon of 

lpw and f a c t  that was cornon to aZ1. Then t he n x* westion 

saa whether or no$ t b  oersee aross out  o f  the a m &  t~ans:ction 

or aerfes o f  t;ransaaaCian@$ and Gk@ series o f  trans&ctiona was 

bhisr Eaah of pla%n,ntfffs had b&wht sCo& 9x3 a.oer ta ln  

oorparatlon f ram tlze 8 e f  endant, and alleged f &la@ irepeeselltsa- 

tian, and one wfCer th...oth@r ?m3 made a separrrtCb pantrolvqae, % and 

they a l l  allsrged thfa faXas r83reeenttltlont and ;Ct was  hi^,& a 

F I . . 

that eertelr oS purchases was an indetgenefsn by the p.xrohase~@#.. A 
and i t  nust be a seriea of ~~ans lac t fons  r l t h l n  the raea;-izlg @$ 

the astslCuLe, :.n~. H; wmi 2;nlng .tfi@ wrong wag. 

&pe p:;i~ke~shamr 'Pbt w m  jo%n&&r of th~pX@lni ; i f fh  

l&, Hftohet l .  Y68, th is  was et IJ~wYo'ork statute, 



ea$& by t;hs New York Court of Appeals reoen$ly. 

have given gbtcbrz, where ' t h a ~ o  viere 23 plaintiffs ae;z>-rinet 81 

gag t'r~ox*a wt:e one qu ation that; oomnela t o  all that hap* 

p@ned $0 be invblveb. IB there any advhnta3;,b $n &llswfng 

urider suck oi~cuastances tha  tlui-ka to 'be c.:jnsalIda%eCi in%@ 

4ne 7 

Dean Oleirk. Wall, the markn udvantag~ Ln 8x1 this $8 

t o  a voi& it$. sput;er '9 kl-;f riki :In E( &clod m ~ y  03 2;313~20 Q Z B ~ @ B  2% 
? 3' 

as not %~1;3oz*6unt t o  get aaacls t;risil Gogsrthor nn such. The 

nast Pqorf;ant t h 2 ~  :ia Go avold %r*ouble ftrcm it, and i t  has 
se, a souroe of tscjuble svor elnce--well., th$re was some tsoub;le . 

I\ 
aC @o:lliiion Law, 51~t it ;ma worked X@SMP %he, coa~sr  But; i f  W@ 

oan g u t  ar sys'eum wl~ai?a'by you Temovo t fie diegut@-an& here you 

a h l i t  t h e  'oas2.s nI ti;# inrsteai3 o f  PlgbC+lrq  ow^ the barer 

bones o f  whekbor goup pager ( i o ~ w n g n t ~  should 3% to get he^ or 

emghasizets the b e a r i l ; ~  of' this  quest%on as b&lng ~bX3n@ctda 
I 



t;b dtaf@naan% irr sKgacts& Ca  baa^ tl. aery ~nucrh. grda0a~ bw88m. 

Y &a a@% t h i ~ i k  PA& berrtd w ;:r*al;bf kw&:no 

@ 733 , r , l - ~ 2 t . ~ & h a z  2- %!@I%, y@tt tl aufk fop ad@f@&&~$ 

g8.33@~s Ohare art3 a %hela lot: ak r9af@z2ersnP;~ rggr@.:tsnt.a~Q by 

d a ~ g  *bh{*y have mg&& 5% n srrltrar o f  st;octlr sellers, saok 

%:tam ax" a & lmJ.lur a&hpital*% nw tcn t h n  f i~lraoc i s&  @on&%% letn tiha 

%e wb@Clatrr Gb6 f tna~aesa of  t h e  @op!~orstD :':owpd, QB 
' i  



% k t  anybody ~ & % B B  by ' t r h a t r  

- 
IAr, L a ~ ~ & ~ ~ r  14&11.ybe the plainZiiffs would lese bejamme 

satlh fellow would be %%ad up wILf;h k h s  of;hew f'ellowag b ; ~  the 

ttx3uns you EM& aX3. the tulauoye~s, wi t&  gkre3.r enp~agemerPlts and the 

altnesaea--by +;l-ta L . t m  they gu t  L h o y g t ~  wL%h %ha* o m  saae- 

wel.Z, would not Zso mixed U? w2th it, 

Anoth@~ quoe;%itan may bct khls : I was j ~ e t  wandering 

o f  hov~ rouoh. pruc t f c~ iX  Ingor-tanue t k l t u  wcamr* Prof, SunBer* 

wauUA t h o  juri~ciictito:;fil. cpas-kioq C O ~ F ,  i n  if you &ug in a 1 ~ t  

of plalntlf'fpl aElt9 c l o f ~ n 4 a n t ~ P  Azid t a w h a t  csxk@n$ can  you 

clo 7t'ilis wj;bt;haut hresakins game o f  gow F~edsrerJ, jw%sdiiCion? 

t h e  Q B U L ~  ba ~leogt~adg and t h ~ t  18 why x t h i n k  if me am 

tagrare an El:e 311i iaoi r~ ~ u l a ,  that; get ha& v s ~ y  P~W,GXI bstdat~ do 

f% than adope the FBdrral rulea 

,> -- 
o r ~  tha t ,  rpe o:r3#& Cute s o r  anJ &a I ea7, %k@ ,f,i~&LIsh egr;rt;@la 



an2 t h a - b  we augkrt; not t o  rojact t T ~ t  f o r  anot2ncr system whfch, 

?3%. Y J L c ~ : ~ ~ ~ I X X E ~ ~  Bol l ,  both o f  Gbesc States, aLl inoig 

an6 New Ssrsey-J do nat  knom ahat : be other  statute i s .  

T IXaf i  ( I h ~ ~ i . 7 l r ~  , : I  L a;n : ~ o ~ ' ; ~ g ,  ~TP. V ~ ~ c ! r c r s f i ~ ~ ~ ~ ,  but you 

peae ;:hn I fow Jersa- ~rarisinn a. to p r ~ i n t l f f a ,  

. EBr. W i o k o ~ ~ b m r  No, I reaA t; he one as t o  def sndants 

"-!3?* J:>@l:l$i?ln* ?:l?t; j2.3 %=te 2 3.: $-:-;;~:tn.~ 

!lp* P-" .ixokLpsF:am. No, I$; gas a s  t a  ~le~fane-ants, not au 

t o  glsrintlffs ,  I thinlr ti--e nmcr f i lus t rn t ion  was mace by :.:re 

- . >  

:hf-~ir , :p  a :?cjnien?i; tl,;o, Z ~ I J - J  ;os O ,  li?: i ;  C .  . ~j: %-iIyill~ from one 

aorporat ioa,  th-, p la in t i f f  had bough=% From three o r  fou r  &if- 

f uralrt  oor-porut Tons @ They are to ta lZy dlf'ibo-sc;nt cmp-oora- 

* LsP Z; Ions nnrl t c ~ t n ~ l y  if To:$sn$ --I;pctl~;ac% la;ls, cili tjlrjpcs $8 no 

aonnection rvl?atover~ betvioan them* Urould yo-c~ sayt/l?ntlxakat 

t h a  court v~ouZd h n v ~  s :rigl*tt;o bring a l l  t h o  'efen2nnta un- 

~ I ~ Q ~ ~ ~  ~. j -17 i71: i3g2 ' :k~ ' i3~288 ; -Y )~O s ) x ~ < ?  3 j-ta f "1,3:1iik t l ~ ~ t  ~ ~ u l d  

be a hardshilp on the ciefenfiani-s. 1 peer6 tnas exaatly 

%his t 

R k ~ y  perwon mu-.; bo ~1x3s clcdfendaaG, ~:b.:hnth.cr?r jainbxy 



ssv.2rnZZy, o r  in t he  rt3.tornat5.vs :? - 2- a 

R '  + * 

(Lp, \ : ' ickrp.  l,a!.i p 32. Jer:-oy p o y f s e o f i r  ) 

73pt70f SunZsrlanc. { ~ q  lhut uses the @or& ~comP;sstYfthe 

same contest." 

L % L ~ ~  ' , ~ r y L c k ~ p s l ~ ~ ~ % e  Yes FialZ,  you have fltransnekionrg 

P r o f .  S~~nf l ep land~~  Y!@ have some oom-iect ing 12d& 

Mr, WfaZfePshamr Am& here youla comeeting 12rilcn are 

thp0-n a s l A o  ss i~mntcr la l . ,  . Z tblnl: tlm-t is g o l r q  cod far. 

I J r ,  Doble, Cnul.& you not trust to the court in cases. 

rs f - t h a t  kintf? 

a r 
ij~p, mtcjq?psFiaya, No, 1 -;:ovZc'! t rus t  Lo th:. G O D I ? ~  

v&.ern you have s substantive r ight  of L h e ,  CIefendantr 

aonnec. i o n  w l t h  25 OF 50 other people wit12 % h a ~ =  I have na 

connootlan whatever in a t~an~act9on t o  whllch .I: eun not a 

party, bocausu t h e r e  5s a c :mlon quest9on of i n w  Snvo l~ed r  

&IF, "obi@* You do notthflnlr you could t~%is"t; the 

@ow?% in a sbowSnrg of tha t  kPnd? 

'&!r ::!f ckc 2 8 ha& I might or might not 



Tar* Lem&n*$ l a  one question about the pracktce 

jgp. J ) O ~ % & ~  An& yet we are  Br&wl.ny @ h e m  ruleaon a @om@- 

wkn t dif f'srr?n": "nsSs,  and makln - them rather flexible In mcany 

cases, and r ~ a n t i n z  the cotlrk 3a~;e povrare in amcln&#&s Btna 

!Jorgan, As Long e.s you fnstvkl no aonfidence in your 

trial juwes,  you w i l l  never ge t  any procedural. ~eform. Jlou do 

not oar@ w h a t  kind of fellctwa they care, because you w i l l  not 

g i v e  them any powpr. And then you a q  you cannot give thexi any 

power, beclauser t h ~ y  cannot be trusted. And there you are , i n  

n ~ontrlnuous oircplca. strikea every refopnn for proaedws, 
1 

esvidenee an& plaadia.g-&hat you w i l l  not trurst youp trldrl judg%e. 

1% :.tw PouM that aJ9, the w a y  tlwough a&& the unoertainl;$ In ra- 

gartl t o  the ~fshf of the o o w t  t o  sbmmcsn? on the, ev%denoe, GhaL 

tihere were l looas  of te91~grams, and they said, "If ws had g@aa 

j udgos we wouZd be, wfllin::, but Go& help us, we do nat have good 

JudgsegH and then yea do not; have goad judg~er bttoauae t h ~ g  do 

noC have any nswep. Yau must lbr@dLL that aontinuoua C % F G ~ &  in 

Mr. Olney, I onn tell you what hapoensd in Calif orniar 

We ha8 a aon&itutrionaX ametndmc3nt; which pepmlCksd juatges ta 

oharge jur3.e~ an qzxeetioris o f  face 8 bui; 2% sgecflrfaally p ~ o -  f i  
caided that the jury aaula overrule the, judgts an such queet$cms, 

%elre oams up a halllging oaseg an$ the judge, Judeyet PraWl, told 



t h e  JUPY t"cy mu~'t go out and bring in a ver:.iiat; f o r  hanging. 

- e 
i-'ipr, i. 'brpn. They Old that in England, anCi the jury 

: - rfa~as ho ha ,~pS,  in that; case? 

M r ,  Olneg. I do not know. 

Zlr, L~mann. I W ~ E I  j u s t  tsasfng !$re Dobia, because 1 haas 

heor? *laar& lawyers and othezfcr%ticixlnn. "che coxlrt;. I think 

as lawyers we can question thafir in to l !  ip=sn.t u~es of their powersl 

ae a. ;,onera1 g r o n o n l t i o n ,  I t;hl~ll\ I reme .bep that  C 

ease that you rcPeprail L o n moment a(y, ?dire hlorgan. 

r 1 $3~. EIorgan, Ik~at; Indicated t2st there was nmch more @on- 

f idenao i n  blx: FTe.ilcrnl. Jcdges thnr i x i  tho S t a t e  Judges. 

P D o  W~11, if you have, 18 not tho question o f  

svi?enco and of separate t r i a l  of oerttlln issue8 being l o s t  

s i : ~ l ~ t  ,... of %l12s d % ~  6 : ~ s ~  Lon@? Take the  case that I$P+ Dodge 

B \ ~ I " , ~ B R % O ~ :  . km3.d it not occur "c t;l.~eF@d%pal *trial ,a%%e& that 

the only t ing -khore would %er any advantage of ba~2lng all: sf 

tklesc p e o n l ~  in oour t  Tor, @auld ba tlna one q u e a t l o n  %hat they 

bad i n  oo~mamz? Thai; 2a ch- f a c t  nbout th~2-t corportttflonfs 

23~1%~6ncy* ne %a t l l a L ,  you would hzvs uni%sd f r o n t  on the 

- 
plaintiff's o i d s  arxt un22;ed f r o n t  on %lie dt'fendan@la s28et 

an<- 'chis town meeting an<! tho  cltff t laulty o f  stepping On the 



where gou have a e p ~ ~ a t e  cgue~tilons as between the plslxlC3.Pf ark6 

one &@fendrant, in whvhioh other  defanaants *ere not in%erestsd, 

they would. be detsmn9nsd separately. I thank any intelligent 

a&alnis.t;~alic4~3, 0f that sort  o:? r!zls worzbd e n f o ~ ~ a  t1zat 5 do 

not aupgose the t r t l~ l  judge 3 i'xatl one af  those aaeas any bet- 

t e r  than any oT +ho lawyers, 

P$plr, Lamonn. I ::kink BQ ~ P B  clusin:: w:il.sl8m%lls in th%& 

d i a  cusstofi ,  I wou3.d L2;r.e myaa ' f  to see tha aaaetl h-i whrhich 

L l i l ~  b e  oome up, and ho?s many onsaa would not be oared f o r  by 

th is  Xllinols rule. Z think i t  q ~ t  - t i ; . &  un%lkelg --@csrtaixCLy, 

C5s 1 R B ~ ~ J  to ITr. BOB$@, 5 t h ink  2% vary wlikel;lr 

d rtathlsr try I rlo not thinli T 

would 8ayl * l ~ e %  UB jaSn in, because "Too many aooke @ p o i 1  the 

brot;h,%nd he oouM try h%s ease and I would try my o m *  

we3 D O U ~ C ~  sxahange vlewsc $a if I wae tryilw Le, sue somebody 

1 40 no@ Chink & wnuldbeeZ&aLg Co want to b~Snp;  In a lo% o f  

8erf endants, I f  X t~flard i t  before a jury, the mops def  eaaants 

I have, except in vrry l a r ~ ~  placea, .the more l i k a l y  it woiou18 

be tho% they would take men of theW o m  elass on that  jury, 

tha t  would be sather 113se1y t o  t&ku theltl'. ;mint 09 viewc. I can 

sag thirj Z3nglish aaee, where a felloar *ki-~at 2s in between, and 

has wants 2;0 get i t aatLXed, an6 each fellow a511 g e t  5% set%led 

aa to hjuaaaLf, axda t b %  i s  apG ko be aarried off, But: I Woe 

a notion that we ape fS~;hti%npg a theore t i~~ l l  polr& hers, jugti 



for the slllra of ct ~eriReetlo~1 -iiswpoinG on one, ~ i & e t ,  and over* A 
oornlng; thr; p rac t ica l  d i f ' f i a u l t l ~ ~  OD t h B  0 th~1~8 both sfdes 

tho piclure, and I hardly thin3r the.% it; is worth using 

ourselves up on. 

*%@ff' 
had four  part l c s  &SL pertiom2 injury onrse, an6 ba f omti t h R t  

porhbzgs t l~e~es  vras ca combination o f  law, paphap8 not vutfltal, and 

h~ joSn@d f o ~  d i f  f td~en* in t h i s  oompl.afnlr 

i n  %he f i r s t ;  place? 

Idr, Olney I c?o not -6l-rink -$hey watlldr 

:$re Ebnr:~mc But they would know that th@ oasa wouZd be 

rsmoved if khcg avk for more than :23,000. 

Mr. Dodge+ X thlnls thore should bls ~t9mlme extu~sion o f  

t h e  Ex@fal? mle.  I tlzfnk the BngLlah rule Pe a9ry goad, but 

h ~ v e t  not he,r8 any argwnant for the csxtenrseon of it* 

Hydr. Donworth, The whole puryase of i t  i e  that, QapJga @f 

similar nature may be brou ht ta3*stbmr 2nd Erie63 'cogsther. 

Wink 6111 caees have lnrany Sscdtures of slallarity. Mow, you 



axbe bilvfng in 25 cecree ono camon ; ~ o l n t  of law, and they may 

4-k 
be so divsrsa  in every raapect; as t o  make unfair. In other 

A 
we-yp fL: - 8 , you a r e  s a o r i f  i c l x - g  Inde x?ndanae in thesa dlffsrent  ~ ~ s s s  

-1. 

AYd+% 
t h e m  t o  the imataria1.  circumetsrnca cf har~inz  one cumon 

8 0 n 't7elL, do you t h i a k  the  t r i a l  judge woukd not 

o r i o r  a s e n a x - t o  trial' u n 6 b r  i.liose cfrcumetancepl 'i' 

-&.A 
I 

~ Z P .  L)anworth. i f  yo l o a v e  i t  to JrGs d i s c r e t f o n ,  he vvrilZ 

exercise h i a  c';iiimsetion, but iio has t o  np;~Ly the  ru l e .  

Mr. ~cran\~o~tlr*. Yse, tkmt leaves it t o  his d i~aore t lon j  but; 

wa are rimiring rule?, an;; it soems t o  mo that, unlcsg the re  i s  

Borne preoedent of applgiing -";he iden-> L.i.caJ paint  of law as a auf- 

fic;bent L d e n t f r Z ~ a t l ~ n  p o ' n t  t o  make one oase, we should divide 

t hsm* 

$ 2 ~ ~  Do&=g, Anr" I f  t h o  ju~3c.e 28 certain o separate tha 

"trial, why do 3.t  in rile, rule? 
th.@ . 

Dean Clark. To avo2d/oontroveray that aon%knually comes 

whnk Booma t o mn t;o be, t ho  real  difSf cuLty t h a t  confronbs us 

Them have been omitted from ru l e  tho worde, "arrising aut 

of sax30 & r c n s ~ ~ t % o n " ~  Ngw, J v.roul~i an12 your a t tent ion 
MwL 

t o  %hi: very ~ad i . ca3  difference i s  between f ' c ~ m m q u a s t i o n  a l  law 
A 



&TP I 'I lelmuar "A zue~tlon of lay:  arising out, of %ha same 

& ? m a w  
tponeact ion. ETov: F t h ~  NIassachusotts A ca l l od  o w  attention 

v.sos th;hls innp;ucgo, vgrawlnp; out nf  t h e  same rnaLte~." 
d z  . 

Mr. ITIakspsham. Tkm Ename r \ rha ty  

jirr. Taxman. BRme m a . t t e r e 9  3,v uny;, t o  a ce r t a in  

~x i - en t  ;.?quetzr %.fl*~ 37 joins  t o ~ 7 o t h e ~  -t:-:~! sc j e c t  matter o f  the 

Iltiga-bion r:1;2 f: he c o m o * i  ini;erlsgts. 

:$p + : ~ i ~ ~ : e p ~  J- r;m;>5:oso in the edmi~alty rv. l@ t;he v~o2 

f fma%t e r u  means a ship, does it? 

$Isr Tolman. The s h l p  o r  tho accident. 

3 L 6 0  not l ike  t1 -1 .~  Zllfnofs X W X Q ~  

-- 
vary ~uc ' t l  disturbed hg thfl Illinois ~ ~ l a .  I w,vould lrlko samebody 



Mr. ToMan. I d id  not want to bs understood as pleading 

132. Do'bfe. 2rof .  sunderasnd drew that* 

Dean Clark* HB d%dl 

bfrRr. Dobi~r Rnd he i t 3  %he man that  inas sald the least 

about it at 'this table. 

Prof. Sunderland. I do not think it i s  a fair ruler 

(Laughter. ) 

~ T P *  ~f ltchelk.  I would l i k e  t o  ask if there  i s  any%hfa~; 

about tha Xllinois  rule, vhere you would not f9nd the, same 

thing in the EngZieln rule because not; only Lyn the 

rule but in the gnylish rule when you say conte@ti%3g tho ELe- 
not 

Tendant i t  apgliets/onlg to the a&me question, but to the a w e  

tranaaation or a e r i e s  o f  traneact;ions. Now, t h ~  Englieh EUXB 

usea khn-b same gkawse in oonneoltion wf th  ths plaintiff .  Now, 

I do not Stad clnythlq; In your rule, Prof.  SwCierlrna, tha t  
1: 

differs grss.t-ly from that; Zawuags o f  the IWgl?lehrule, ex- 
I 

- 
j I #  octgt that; you use that erame exprerssion w h e n  you are tleaLing 
I: 

7 s / w i t h  the defendant* le that about it? 

Pro f .  Sunderland. t@klf; 1~1 about it* 

Why not take the EngZiah  rule, w laere you 

; have had forty years ~sxperience by %he oourt, and if rot? %a 
I 

: the I l l i n o i s  rule, God b o w s  w b t  t'he Sugrelae Court of X Z l i -  



Dean Clarlrc 'Phe Ewl2zh1*dLe re?rfers t o  partfltSr9 whom 1% 

e t l t t l ea~n t  c f  emny question l n v o l ~  sd thlepafn." If you put; 

iln almost; canytbilnp aould hap=pt3ne 

 IF^ iV9ckc3relham. In o t i : . ~  worcf~, there, 3.8 s m ~  JuaptCb- 

fir:a'cEonBr bring2ng fn a mmber a f  defen&an%s her@$ and $or 

t h i o  px*agosal I no jue t i f foakion srhat@v@~, sxoagL the raul?;- 

gsstlora tha t  5% i e  more aaraoanlent Co th@ p l a b k i f f  %a briag 

Iln the &@fondant 9n am SIX$% flnstead o f  %Wee or P o w  8u%t19, 

nut the iPalendrs&s have 80m rights. Aztd T eoe no duetif'%- 

catlon f oat brPnglng th@ defend@nL h b o  a ault; btrcauecs, ax- 

: elzough he has no oancern iln %&@ t~aneaation tahSah gays rSs@ 
I 

4;o t hs cla%m agahyt the other 8efend&s, %here $8 the same I 

I 

guestion of Law bhak i s  oorndon to them alL. Ant3 %% would p@ 
I 

I 

i twnosing on the defbndsmt an int;ole~able, burden. 
I 

mc Deb$@, Z.Ie rnl~hP: be sery mch inCerceet;teB in  -4% 

: ~epapa~td  t;rensaotion, but; one, in t h ~  some areriss, I say, %% 

Zs a ~egal?a 6*1) t c j  transaction f rom tihe other on@ l%t%gated, but 

in  the same, s e r l a ~ ,  

Id re  Wicker8-r BU not %h&% il h(@r%@# a@&nS r 
II 
t s  
I 

i1 Uobiar Mril30dy d ~ @ &  
I 
t 
t 
11 
t 
:I 

gp,pr. W ~ a k @ p s ~ ~ ~ +  I do not w&m&an& w b t  rt scries 5er 



MT. Dable. I congratulate you. I: am ndvacating BOW 

Logical just if ic4-t ian fo r  brfnglng a defenaant into a lawsuit 

1~2th a whsls loZ; of oths-:. def ~ n d a n t a  wrritln whom be has MO con- 

mosl cause at a l l ,  o r  coman i n t e r e s t ,  juet  because thepe 9e 

one question of la% cahplloable t o  alT o f  them. It may not bs 

the detemn9~&~i:que1$t ion of l t l ~ f  1% may that there is just 

one legal question that affeeta all a f  them, but i t  does no% 

read that  that is the detemining querrtion. 

Mr* Pxittchell. Now, some of us wTll w a n t  t o  study this 

subjeot fur the^ before t;ho ComulP.ttee make8 a f i n a l  declsion 
C L  

$2' i t  is the etenee of the mesting that klm rule should stanb, 

dn.~tt.ho meanthe, but the Co~mnSttee should study it and Look 

up t.he sluthori t lea.  Now, as I undera%~nd, tho question,' first 

'Ls ~hvhether we shrnl.1 go the  whole way, aa the Cornittee has 

done. Thcjrc are  others of ;-is that think wet aan ooiigromise 

on tilo English rule, that has been t rPed .  and seems to work, 

and may be Chere ~ x + e  athsre who r n q  s t i l l  want t o  ga back ho 

t h o  T l l i f i o i s  pule, Now, can we not %aks -bb@m both Eind 

sattlts first, whethttr the, majorfty of us are in favor fsf 

the one staCed by tho suboommltGee, ancZ then pnas on t o  the 

xn@;1Psk pula, and f @ s t  %hat, and 9$ that fa i l@,  then we 

%ry the Tl l lno ls  rule, and that w i l l  lwfng it to $ head. 

I,&. Lemann. IJag I a ~ i k  w h a t  the Xnglishcowtsl have 

satdl as do the difference between the EngXSsh mle and the 



lib* IvIorgan. Nobaay lmown what the IllinoLs rule isr 

MP. Leaam, PVhat t;h@ 40 gears experience o f t h e  

English rule produced in the  saee af c frcupbstances that  a i L L  

b ~ i n g  8e f  en:-:ant i n  on unreLa.ats8 a c t  l o w ?  

MaPgan. I hesfCate t o  vote f o r t h e  Englishrule 

mt;iJ, I: b o w  w b C  3. a meant, 

MP. N I i t c t h e L I r  Let us have your present Smpres~lon 

L-.nigh-b on *ha subjest, with. the mderstanding that it will be 

ooncMarred and the aubcomit tee  w i l l  conaZder C b  qusstioa. 

Dean CTsrrk. Night I say on LhaC that there have been 
I 

' @om@ cases--&here haria not been so many, but theme have 
I I 



boen Borne well .known casesr In one case the plaintiff suod 

t no insurunce companisa, sach o f  which had insured a p o ~ t i o n  

of the cargo. %b matter klas not been great  fought over i n  

been harmed, and they are  ~ a t i c ~ f l e d r  But I musk say that the 

effecrt o f  the TllLnofs rule i s  that you do no% know sha'c i t  i s .  

"t seem to me that i t ctan w e l l  .be !$@.I things t o  a l l  men, 

Mr. Olney. ff  I urmdamtood tha reporter  co~recl;ly.--and 

fo Sin& out whether L d i d  I ou3.d like t o  alrk h i m  t h f ~  ques- 
h 

t f o n  and t o  pue thls  proposition3 Your Concern here today with 
A 

what i s  pmct lca l - lg  a rad ica l  advance, taking ':;he aountry over. 

Now, under t hose clrcurnstanaeca, i e r  i t  not wiaer f o r  us to take 

the  E n g l i ~ h  rule tkan try t o  go furtbtsr, an6 ti ' I understood 

you corx.et)tly, the only advantage to be derLvtverl from ta:ring 

the  f u r t h e r  s tep  would be t o  void some questloncr as to mis- 

3 o ILI~BF? 

Dean Clark, Yes9 welb- 

Mr. ~lnsy(lnterpos%ng. No%, It 3.8 not be t te r  to face 

aoms l i t t l e  questZon tha t  rnny come out uqder the E n , s l i r ~ h  rule, 

v~hshiah, pro%~ides  for "t;ranaaotions 8" An o % h @ ~  words %t puts that 

limitation--rather w i t h  %hi8 mattes of oure, gohig s t i l l  fur- 

ther i n t o  n f %el& of whose ef fec t  we, $~enbt; oertaln, and where 

our action Ps certain to bo queretiongd~ 

and 1 cannot ob jeo t  tgrcatly t o  the E ~ l i a h  ~ulee The 



thought I had in rnind was t h a t  the English rule oontains oep- 

t a t n  combined pltatemsnts, I Ao not think I have gone bayonet 

the English rule, really.  

XP. 1511cksrskam. Is it not t r u e  that in the long puntbe 

FsderaL judges ara l lk@lg  t o  taka a cnr~ecrt view of i t  aad come 

out aJ1 righe7 

Dean ~ l a ~ k *  3: %hf& that is %PU@~ 

Mr, Doble. And youhave kh@ Supreme Court on t op  of this* 

S have been talkftne; to !~IPA CCherry, and 5 do not imo~u: about the 

I&. Cher~y* 1 am quite saefafied w l t h  the ~ u l e ~  

Mr. Olney I move that ws adopt the English rule. I 

migh;hC say, that  in a21 ouxl @fscussiona here, ws want t o  gee 

%larough w l t h  t h i s  whole matter, OF rather, we want t;o g e t  %bough 

app~ovlng oS a11 of these thlng8) our primary purpose i s  t o  

present a plan f o r  :,he unlf icat ion o f  the praoedu~e in law and 

in e q u i t y ,  and %l&t is t h ~  tkflne we oan do and have &a% Go g e t  

over  1-r we can, Tba-t i s  tho g ~ e a t  ~efrom we izave got; t o  maike, 

&nd t h a t  is the only rsfrom that  has got  t o  be submittea t a  

Congress. And i t  i s  far better for us t:) prepare a p l a n t h a t  

& d J I  go through and aecompXAsh that8 weth as littltP opposition 

BS ~ ~ 8 ~ l . b 1 8 )  than t o  put 9x3 a l o t  of ut9\m? th9ngs that ape 1301ng 

Co ha'sePrd that greatly, when Ck~@r;@ okhsr things can be attsndad 
I 

t o  afkdawarda by the  upr re me Couz-t ieself, without the neces~ity 

of goSng'%,o Conlfrers w i t h  i t* The result o f  alT o f '  that is 
i' 



%bat when WE, g e t  tlvtough ~ 4 1 1  have to go back and scan a l l  

of the  things that ws have dons and sea what fa;  wise itn con- 

n e c t i o n w i t h  them. 1 have+ partfoular ~ ~ P s r e n c e  to something 

that svas drawn by Psof. Sundarland, w P t h  whom I thoroughly 

agree, but wh%h is going to strike most o r  f i l e  provjlsions 

rather  badly I th ink ,  But Tek t:he tint@ being, l e t  us go on' 

w i t h  t h i s  un.. g c t  ~&&t we aan and w h a t  $8 wise, ;:ad then t ake 

n survey n t  Lhe end, So 5 make my motion, 

Fils. !$organ. I seconl-! the mation* 

?JP. &l,llt~belXr Is the ,e any fur ther  dlscuesion? Those 

In favor of the motian w f 1 3  sag "ayew$ those oppoaed "no." 

( A  vote was taken and the motion 
unanlmouely adopted.) 

@p., D ~ m ~ t h r  Doee t hn t  apply only to Rule 42, 02 doe8 

i.1; kake %n R12Ies 43 and 443 

Dean Clnrk, 1 should say it only a-:?plie~l t o  Bule 42, 

and there  ape some ques t ions  an Rule 43 and 44 that ouglzt t o  

be cons i d e ~ e d ,  

Xr+ Olney. By the w q f ,  i n  c o ~ ~ n e c t l o n  wlLh Kuls 82, 1 

warst t o  a: P e r  a f a ~ i  changaa thgre* 

cons iderablg changed a.rgwa.;y, in the msres  language. 

?$re Olney, Bel l ,  t h i s  18 fur ther  73&21, this  3s 

in t h e  kh i rd  sentencel where i t  isags, "The cogtrt may m a k e  such 

o ~ a c s r g ~  i t  seema t;o thatLi l t  s21auld m a d . ,  "T2-k~ O O W ~  may 



ba canf iul.rd t o  a single  opd i :~f  an<. then it goea on "as may 

k w w  Gombnrrassed o r  pr(rlj i.td2o(sdU mi&% be the ~ a m o  thfng. 

Mr. Ulneyr But %her embarraeament $8 apt  to oome in 

khe del~y--~elubal t r~&~& k ha p n r b ~ ~  by requi~ing hSn t o  attend ' - 

prooeediags in ahfch hs may have no illt;ereeteH would sub- 

seituts f o r  that, @agalnlst the p a ~ t g  against whom ths' aeserts 

n o  claim, an2 vfio asserts no ol&%x.ra slgnlns% him*" 

Dean C l s t ~ l r r  1 think LtmC i a  a l l  right 

Np. OZnely. I am o+-'ferin , t h n t  f o r  your conslderat%on, 

because I myself have not oon-.idere& it thorough-!ye 

I&* Danwaz3%h, 1 suggest aZgoI in t ha f i r s t  l ine  sf t 

237-ke 42, where i t  sayn "A51 persons subject t o  the jupiaa$ct&on 

o f  the  a o w t  may jofn as p l a i r i t i f f  & a "  A8 a general rule, any- 

body can joln saa a plaintiff, whether 218 i s  su.bjsc% t o  the  juris- 

d i e t i o n  of the court or not r The. expression i p i  pertinent t c t  

the aefsnlitznt and not the p l a i n k i f f .  Be oan oome in whsthu~ '~ 

he %a fzoom Canada or LouS~Lana. 

Chewy. You ape auk of the 'Oneon now. 

Dean ~lark(&nterposing). X think t h a t  wcsula be .  

impl1e .d  anyway; LhnL i t l ,  wa ~ioulc? nnt uBe -:he joinder to 

sustain ju~isdictlon, I just wantee to have wmxm%nce in  thpl 



beginnin:; that i t  w i l l  no%, 

i6p:r. WickerehaPn. k t  appxlea also t o  the tiefendant, doers 

Dean Cla~k. "All persons subject t o  the jurledfct;fon 

aictS onaZ test, sa t h a t  1 do not think i t  is in2;@ndedr X3ut I 

hlr. Wio'ersham. ?!!ell, we do not, nee& it a s . t o  bi3epla5.n- 

Da9-n C l a ~ k ~  No. 

Dean Clark* Rule 43 p r o ~ a n t o  another problem* I mighk 

s a ~  there ha s bean coniderab3.e agi ta t ion t o  have . Federal 

in"cerpleader statute, -k hi& the inaurafloe peo:2le, among 

o0hers, want i t *  

Mr, MftchelZ. Yes, Z drafted i t f  s them yssusa ago. 

Cla~k* They want a little mope, and Prof; Chase, 

of Barvard, hm, T thilnk, prepn~ed a brief, and wan':@ a XQ* 

e- clone5 ant;; he sky@ some o f  it m u a t  be done by seatute, and 

different  j u ~ i s d l o t l o n e .  Bur. be s t a t e s  t k at there are' ~&;rta%x 

th iny<s t h e  ve~py c lea r ly  oan bts trsnted by rule &nB he, )-mpes 



tha main, hardly more than t o  delete things as they are. 1 

wanted $0 bring ?In the  fdea t2nak you could have IntergZeade~, 

an6 thll~l 28 not a ~ u l e  th. t does ?rery  muoh a3 it; now st;anc!s. 

NOTFI~ he mhkas ca r t e in  su :er*f:lqns tlw% we could abolish of 

I 8 ~ ~ 3 0 8 . .  in terpleader  mighk  come $2 undsr auzl dsf efise 

~ o o t i o n  anyway, but he wants t o  provide i t  so that i t  can bo 

f i l a d  ns a defenses that is, dkmt the, abakeholder o r  oompany, 

M P ~  EAltoh@llr . Do ~ J T O U  nn~m fntorpleadiag %her other cLaLm- 

ants? 

Nr. Donwpfh. s(m brlnp; them in. 

NIP, E&tchelZc T b t  optas the o r ig ina l  statute ars it sa,s 

&awn, where you ha& & i f  f e r e ~ b  clelmants to tho samtl policy, 

su-@& by one--l]?ae they cou3.d intcsrpl.sad. That vvould talc@ capo 

Pdr, O'bnay-@ :1 ha~jo never had any inte~pleacler experienoe, 

in tho Federal court,  aa  it; happens. i have ha8 in tkle Sta te  

courtag but i s  thore any question about ths rtghf, of in te r -  

ple.;ding in the, Federal court? Zs any staCu'2e or PULB re- 

quired f o r  it? It 2s n re l i e f  to w l ~ i o h  a lnan i e  ent i t lad.  

NP, Lemamr $he reason the ineufance companlaer had to 

hrtve i t  wae beenust, the venue requ2re6 i t  where %fie queqtion 

of c i t  izenskig wae glviw h i m  $rouble. 



I1Q?, %flfa.t;chellpr If you werap, sued on a policy by a claim- 

ant in one ~ i l a t e ,  you could ~ i o t  interpl-ead by a clrtimant in 

snather State,  becauole undr:p the venue statuts, t h a t  person 

must be sued in hi8 own ~ 1 % s ~ r ~ c t r  

Mr. Don'tvorth. That is sup?osed t o  be covered by the 

statute,  i s  it not?  

f ~ I L t x b ~ X 1  Yes3 

dsf lns In u rule the right o f  intergXeading* O f  course, the 

r ight  l a  gretby well established, tlze m s e e  uphoLd it, and you 

def  % n i t  ion mag be maq. 

Mr, Mit~helXr We13, you mean t o  leave the e t a t ~ t e  alone, 

~n:' not deal wllh in the ru%a? 

13; h I-& !-:as to be t r o  t e a  in 0::e  glaoet or the 

aChtw. You. callnot linterplead unl~las a aGatute or the  r u l e  

al.lawjit. . 

Mr., Olno;gr VJ'delL, yaq can in e q u i t y  give the right of 

iaS;ep?leadep witfnaut a ~pt30ilbl  @tn%ute, I %h%&. 

' hdr, &f,litchsllr Well, if you have a lot of statutes or 

ru lee  which prcretlribe %he >~oaeBure 'ant2 do nct say a n g t h 2 ~  

about it-*do not rrag angtBlng in the statute or the rul88~- 

you do not g e t  it T h a t  would be 12y irympprafscl96~. 

Mr. olney. Purthe-rmore, th ink  your g6mXTkl r u b @  

in ~ e g p r d  to making parties and b ~ l n g l n g  in other .part l e a  
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&, 8odge. \%en they calim againat t h o  plaintiff, i r s  

%he p la in t i f f  who i s  8ubJsct; t o  the  possl.ble doubly l $ a b i l $ t y l  

Dean clark,  1.t may be -khe plafntiff or tihe de sndant. 

it m i g h t  be the  p la tn t i f f ,  but the original s u i t  o f  lnterpisade 

p la in t i f f .  

w 22r. I)adgsr Jf he &s&M the p la in t i f f  i n  interpleador* 

I th ink thirs waa a ease %&sre, t h e ~ s  WBB an existing bit 

and som6t308y anla@ was poasib3;g bringing a caae against the 

&sfendank * 

M P ~  Lorn=. What he saying was that should ha~t,  

Sn$srgLeadesr so hhat we would have Rule $2 80 we know that Rule 

Dean Clark. Parer$ an6 the lase sel~tence oovers the 

paint,  . 

of these ehin:a t h u :  wa are doing here m y go beyond our man- 

Caste, and it rnay bs that Conggrese w i l l  affirmatively approve 

those rules, nnd hope they will appeal t o  Congress 80 t h a t  

i t  w f l l .  So thae am partisularly tender about pukting 2n 

tk*in,!s that may be leglglo%ion thamselvesr It seem t o  me 

o f  v i e s  that  T have s k u b e d  IB oorrect-*whereby, when a ci t i sen 

Texas sues a corporation o f  New Ya~arls in T~xas--sag for 



n the coupt, und th& khs Texas court, on %he ap;3lication o f  

t h e  defendant, SOUL& bring in other claimants 2;o that  money, 

anii they could bs not i f  9@d, avsn though tlmy are nod araanable 

to suits d f r s o t l y .  That oughg t o  be %ha law. 

Mr. ~ftohell. Well, that vfould amend the Conatltudllon 

in a goad many oasete, beaauee you arc3 slwaye ug atgainst the 

question of d i v e @ ~ i t y  of r l i t  isenship in any af those intor* 

I.$8d@f CBBBd r 

R4r. Donworth. Ylell, how @ r e  you going t o  do when %la, 

Texas man brin8;s n s u l t  agaZn;4!- a New Y O P ~  oo~7o~atlon in Texas, 

rind the fund i s  brought i n t o  the court anr. 18 subject to the 

juriadlctlon. Thare 2s your jurZsdiotion, and t ho  rest; is 

zr. lilitchetllr We11, if 'It $8 paid in, I suplpaee that i a  

82?"feraentt 1 do not know*. 

%. Qlneyr When you &st right dawn t o  f t  it; i s  a qucg* 

t &on o f  detbnting the provisions of the Cons% i.tution+ P 2ght 

o f  int erpleaae~ '  which esxi~lt~ l~ these two defendant@--and in 

t h f  s c a ~ e - - w .  the moment you hr: ve two AIOa~ff~nbzknt8 whyr  the^^ 

i s  not tho ellversity of cltizsnshlp which is pequire9de 

tape ~ ~ t ~ ~ ~ e l ~ *  Judge, Donworth's idea $8,  T.thiu, 

vo ought t o  avoid 3utting a n ~ t h l n g  in to  *;ha mouth of that i.crgiee 

latu~ts,  outs  de, of %he CommiWxm'rj functaon and the sta tute .  



#h- moment we da t h a t  we ape l o e l ,  unless we aan g e t  Cong~ess 
1 

Co pass the  atatute and approve ft. 

@P* D o ~ ~ o ~ t h ~  1 %la/& that  i a  ~ l g h b ,  

PJftohell,  Yes, that 23 a ~ l a k y  thine: t a  do. 

l eas t  a gesture toward hnterplwcader. I sup any person 

ndoreet@d Ln rules of joinder might think c;f intfsrgleader, and 

t r y  to 100k t o  find i t  in these rules3 and T t r i a d  t o  t a l l .  

hP-1 that as had 9t in h e r @ &  

&F. l&itchell, You @an crmy in RuLe 48 joinder a f  plain* 

t i f f s  or joinder by inte~pleader of d@f endants8 make it clear& 

Dean Clarkr You aould, elthou&l? there is R good deal of 

r@&gh.trc in Rule 42 now* 1% aoula 80 in. Then r 5rs~ ~ F P  

wou2d be %nterosted in g e t t i r i g  in the l a e t  asntence o f  Rule 4% 

Mrr Olneg, in order that we, may g e t  on, I suggest that 

tl.>is be a suggestion to the r s p o ~ t e r  in connection wlth the 

T - & ~ a f %  wbtch you a r e  going t o  make. 

Dean C E a ~ k a  A 5ul.d 1t':;e kc, l a\ 8 your suggssetion an 

thla r Do you th9ni; we want to - o  i n to  i n t s r p l e a d ~ r  somev3hat 

map@ l I do not  t Z l i n k  ?PUS. Jsvie aaked u~l to g o  q u i t e  a@ 

far  as 1:~. Donworth 8 (a;gcs$s think P~of ' .  Jsv3.a f aeZ 

P ~ d a t u t ~  l a  necessary to go ns far as ws want. But he 

bbc2; some o f  the d e t a i l s  e oan ooverr by going in to  t he 

ldr. DonWWthr Su ,posts ws gut in eometh9ng alow this 
P 



11a~~-&!o the sxtenk t h n t  Jurisdiction of the cou~t;fn any 

@age goes, tha oaurt may make a , : ~ ~ o p r i a t e  ordar on fnterplaadwr- 

5 0  the  oxtent of the jurisdiction al' Chc oowt; In any case i t  

mag make orders  &gproprfat;e t o  g l v l w  the gartitm or  o l t h s r ,  of 

them, the F R ~ B & ~  

Tolman. the  ane thing that  hs 

muat haire in m nd i s  &he power $0 &@UB%a8~cla fpaf-il dif- 

ferent B$&tes* 

Mr* D o ~ ~ ~ ~ t l ~ r  lT@,Pe3L, tha t  needs a s t a t u t ~ .  
F 1 u M- 

Dean Clark, is truer, & he does stat.@ that khati 

must : ~ e  done b$r aststutr. 

Dohtn Clark. That is what be irr reai.ly af ter*  
ha 

I&, 'Polmkln. Ws11, i s  bs g o l r q  t o  gct that jurfsdiob I 
i 

i o n  o r  venue? by Congrserr if ha, This question heye 
4 

of jurlsdic%lon doe8 not mean t h a t  we w i l l  g e t  5nt;erpleader 
I\ 

when we are u~itlain %be jusisdictkon. I th9nfb it l e  dspritre I 
I 

able f o~ that purpsse 

make it subjtscll; to the jurierdlction o f  "fn any caas", or 

something l i k e  that. 

. hfr* ~JSoBer~ham,  Rsrs the atatuts wh%ch oovepa the 

aubjeot, Thie ,  I bel.ieve, i r r  the, one ;you apoke of, 

l~~iiitohell, t l x t  you Grew up. ft is the' Act of i\fszy 8, 19863, 

Chapter 275, It extcsrrds the iasuranoe interplsaaer 



iatatute, pro vidiqg tha t  3 . t  shall incZuda any person hold- 

ing a fun3 agallnst t~hieh tther enre conflloting olsim, 

~ndi canf er r ing  unan the United Sta tes  B i a t r S c t  Court, juri  

&%a:-ion in 311. cases wl:,ere, a general  e q u i t y  interpleader 

by b i l l  of s7 u i t y  for that  purpass waulc! now Ile,  siibject 1 
to the same condikians, ae  t o  venue; , r ight  to enjoin prow 

atssdinge 11 t ho  State  court, and d i v e r e i t y  of 

ma are  contained in tPle ineurstnccs i n t  erpleader erkutute " 
w $ l J  read It'. 

.- 
(~r. iYicke:.sham read ths A t t  of May 8, 1826, Chapter 

273. ) 

Mr. t~itehslf, you see, that is limits& to xule 2, 

ol,alm Eor diversity of c- 1% lzeneh3.g. 

l d r ,  Lemam. Pee, you see that was another reason* 

:':e have no much %rouble v r i t h  where the l i m i t ;  was $1,000, 

sm? , , they mads the i l m i t :  $800. 

Dean CXark. Yei,  that was an a c t  of 1925. 

Mr. Miakersbiam. This bring8 the fun& inGo the court, 

W in a case, where i;hare is diversity of' citfleenshfp-- 

m d  then reguiros ~tnybady outside wha olaims an inter@@% 

in the fund. t o  appear and. claim it. 
a Laa%sSamz 

Mr. Lemann. .That would requfre axK/%nouranoe company 

t o  intcsplead and aue a Couiprlana ail;igenc 



~onwartht Y b n  .the interpleadsr attaches, you can 

B ~ l n g  in any , r egardlass of r c r s i d s n o ~ ~  

ldp v2r. I$itchell,  Well, c l l a ~ ~ a n t s  have t o havet 

Lsmann. In y o u  ease, you bring In a c lass  o f  oaseer 

b h ~  s t a t u t e  TJOUX~ COVBPa 

Dodge. Is i t  not t rue that a New York 

come in to  two NIassachu~letts o i t l -  

Dodge. WslL, how s..out s &of endr~nt i n  %hat$ ~upFoae 

i t  was a Massr;lohuseZ;ts clef endant? 

eretts an8 compel %wo Maseachusette t o  interplead 1 
I 

there ~ t h o u 2 ;  any blff ioulty ,  both cla4ming againel %he I 

Mr. Dodger Now, suppose a .plafnt;SPf' comes in In theerne 1 
to ifassnchusetta; - I  cag$%,rlng in any other defencl~nt 

of S;he aame oiLlzenshlp as the defend-ant? 

1 

u~di$%. UncZer th -t l a s t  sentence of R u ~ g  44, 



Dean Clad;:. ~ ~ 1 1 ,  you cannot have them a l l  on the .a&@@ 

ahla Z think yisu g o t  into trouble, there. T h a t  I s ,  if 

lzow the dePendnnt njuxt aaun t s r  claim aga ins t  somebody Sn 

t$&~~iss&chusetta, are you no t  going to have them on the sw:a 

s ids -  

:,;1.* Dod,:ct. No. 

jzrr lJi tahel2.  On the adverse side* 

Dean Clark. Yes, t h a t  i s  what 1 mean* 

14r. L~mannr They are sued ae nominal defsndants, but 

they arc, eued there in the same Gaser 

Dodge. 1 was W U ~ ~ F ~ ~ ,  if %here $8 no* juris%dic$- 

ion, if we are  not t rying t o  g i v e  ~ u P % B ~ & o ~ % o ~  there* 

Dean CZark. Xn that sentence I did no% intend j w 9 s d i  

iong of oourss 'chat would. Snvolve the word8 udivere i ty  of 

On the other hand, t o  put it in affirma- 

- etctfon o f  intorplendsr was a pZainZ;STf stakehol8er suing 

:n equity, and not a e u L t  'b~oue;ht by way o f  coun'ktsr claim. 

NL21. X~emam* Not a countsr claim. 

Dean Clark* That l s  correct. 

e Lsmann. 3: sugge~t this  motion8 T h a t  the ~ a ; ~ o p t e r  

be requsated t o  d r a f t  a rule on inte~pleader, with the, ohangc 

-I~n the Xanguaga that we h v e  now smgloyed, w i t h  refersnce 

t o  the mlanner 2n whiob-rl$mtika .? . i t  plaZn that me apecifflaXk 
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recognize the  right oQ interpleader, am2 in =bhatredra f l  that 

he subin.its f o r  the ~ammllttee'dc con~lf@e-r~ation the point tha* 

P~of. Jevie tvantsr k-, cover, indilca%fng t o  j u a t  what ext;snt 

i t  i e  not covsred by axlatflng law3 and that he make 2 t  pJain 

tha t  .this PUS@ w f l L  not  supersedgt the ~tatutt3. 

Eslr, Mitehall. 3: .'.hfnk oxg%;t t o  exprersely say so, 

HT. Lemann. Beeauss, in other wards, th i s  ~ ~ I g h k  be con- 

at~usd aa overrlt3ing i t* 
I 

NP. !&itaharll, 3 was going to  lay that+ Is Ghetre any' _ I  I I 

!&P~ Tolman. I seoond the moclon, 

(A vote  aacr taken an6 the mot ion 
wae unanimously adopted. ) 

Dean Clapk. Are you through with Eule 43 now? ff so, 

Z wsrls going to say I thinla: vjp: m i l l  have t o  g f ~ s  some oonellds 

ation to Rule 84. 

h k e  MitoheZlr C a n  yo:? do 10 in f i v e  minutea? 

Dsan Cle\~k* Perhapa I can r~Cat@ the poltnt. Tkils 18 a 

s i t u a t i o n  Prhsre a t  oomon 1 ~ w  there had to be a joinder, the 

p a ~ k i e l j  hav2nc a jo in t  intereat, but w h e ~ ~  there WRB (L sub- 

sequsnt rn l~take,  i? you d i d  not make it Zt oould be oorreoec 

ed, "Phet esurt gnnaraLly ueud the expraerasion 8uait;ed in 

inksrorst,  a&- th.6: e q u i t y  r u l e  does use Z;h~it expreflr~ion. When 

we came to work on it, gtlo f i r ~ t  started i t  w l t h  slmply keep- 

In$ the eqvf ty  rule! in af'f@otr The equity rule, you w i l %  



see i s  practically just t h a t  f3ke-t aentenoer of' Equ9Lg Nale, 

37 3 

~ ~ a ~ s o n s  having a unite& interest must be joined, on Chea 

game s i d e  ars plaintiffs 012 defendants, but when any one re- 

fuses t o  jo in  ha m y  fop such reason be mnde n defendant." 

Now we have fairly eftenslve Federal s%atutae whnrhSch I 

think mulst bo included hetret I thfnk they are 28 U.StC. .  

211. ape given t wo pagse back* 

$ 8 ~ .  Tolman, That i s  page 3 of that note? 

1 % ~ ~  lV%okersh%tm, Yes ,, 

Dean Cla~kr Yes .  It goes p r e t t y  f a r  I think: In the 

p1gh-t d l rect ian .  That i s ,  i t  goes ags lns t  the o3.d common 

l a w  i d e a  that you had t o  br ing somebody in. There has been 

a general  tendency to g o t  away from that  ~eyuirement anywag. 

Some of h e  provis fons  go ao f a r  as t o  provide t h u t  a joint 

o ' b l i g a t l o n  shall be t reated as joint; ane. @varal.  The F@&- 

era1 statute takes a iltble differsnk tlatlb. 1% says1 

'fWhen there are s e v u f a l  daf endants in any 8uj.t at law 

or in equi ty  and One o r  more o f  them are neither inhabi- . 

w % t h  
bants o f  nor found/in the, district  in which the suit i e t  

brou@&, and &a not voluntarily appear, the court; may en* 

t e  taZn jurisdic:t ion, and gro~eed t o  t he tt.ial and addud%- , 

aatiun of the sllit Betseen the partlns who are  properly 

b s f o r ~  i t) b+:t .'.hc jud:;msnt o r  eecree rendered there in  
' cC w 

shall conclude o r  prejudice other  part l e a  not r sguL ply 



served w l t h  pro@@@@ nor voluntar i . ly  appearln;- t o  anstererg and 

an  ha joinder of p n r t i a a  who are not inhabitants or nor found 

*&thin t b a  dlrctrlat;, as aforesaid, shall not cons t i tu te  a 

matter o f  abatemank op o b j s c t i o n  t o  the su%t." 

Wow, tfmG p r e t t y  .mucIk, as I read. I% and have road 1% an3 

, tritxl to wax-k on it, rnak~a it so tbh t  you do not; abate the 

FedcsraL s u i t  any more, but J a ~ g e Z y  o~nCinue w t l t h  those you 

havo begun. $lmt i s  the basis upon wlzioh we h8ve nos dram 
I 

And en aoj.ng so %a wen% bnolr t o  tho oEB phrase, ae used 

in the fi'csdleral Cam@, o f  joinder of ntlcressary p a ~ t i & d '  

"persona havlng 8 joint  ZnteretlC mutit be jolnetd on the e m  

a i & s  as plainkiiDlgg " ~ h a n  persons who ares naoessapy o r  

groper p ~ r e i s e .  " 
say rfght here that; L t h i &  probajly the words 

shcjulit come out, becwee E th ink th ls  power need 

been-joined o r  baen joinea in the actfon an6 n ro  inhabitants 

or Lo be found urlthin the  distr ic t  i n  whfclz action is brow&* 
@he3  COUP^ 

/may order them to appear in %ha case, But when suck S e P -  

sane aye nei ther  inbabltank8 of or found wlthfn the d i s t r i o t  

in whlak %ha uot ion i s  broughk" ~~ d o  That 1s 

way we haw %%L - 

Bow, Prom $hat pain* on ths n ~ x t  section i s  the' statuee. 





technioaJ. rule but hae not interest in the suit .  A neces- 

saqr par ty  i s  one Ppho has an inkerest 9n the suit ,  and who 

ought to be in i t  f o r  "che complste dsta~mination of a13. the 

issues3  but he i a  not BU essent;ial to it but thanat an adju- 

&feation as to it can be had without an aajudication aB t o  

him9 4 And indlepenaable party, one who 3.8 so indispensable 
4 

to the r:ult that  no essential debree oan be handed down which 

od 
Spso f a c t a  &?ply to him. 

Prof .  SunOerland. X think tha t  i s  t h e ,  but the S t a t e  

inate any mirrunderstandlng? 

M P P  Dobie. Yes, T do not think "proper partyii shouXd 
r9 

be in u t  a l l *  

Mr. Bobde. And 1 want %o bring up %hie point;: 1% esema 

to ma tbt; there are tworthin-s harsr One i s  aPed@ra& 

~ O a t u t e  that i a  applicable t o  bath l a w  and equity, and &p- 

2f the, man l i v e 8  next doos ke will defeat tho ju~isdictlon, 

if he l i v e e  fn t h e  same State a8 the p l a in t i f f *  



auggeet2on i s  troubltt~lolne. Now, I real;ly nttcd'to go fully 

i n t o  the thing, b o ~ a u s e  9 run afraid you l%~.ln$.t t;he matker of 

joinder, As a mattez! of fsrot, S do not bslieve thara i a  very 

much l e f t  to indispensable partiesg nor do I doubt that 

there, alzould be anything lafC. I am pather a f "~a t8  that if 
m 

you s t a r t  ' i~g  t ak ln  - nn~oensrarvH o r  @tar t  Aerfining it, you 
fi 

have o u t  dam on khe power of ths o o u r t  t o  go i n t o  the s u i t ,  

do not  aay that I t  l s  impauai'uletr Maybe some pf you oan 

suggest language ehYhioh w i l l  ho t  'be. But I 43 

mthw g o  the o tbs r  wag$' beoause it ssoms to me %bat I t  ils 

a saZutarg tentiency to go in and clelc38e the ostise as t o  the 

parties whomra in, became, Z do not eee that you are going 

to do any real i n j ~ u y  by doing %kmt, hind you w i l l .  do muoh 

more injupy by swylng G h a t  you cannot declfle a caae because 

you cannot aaCch saxneboily who had some interest. 

Nb, %itch@ll. In th is  rule), are you taking care OP the, 

rituatilon where a pereon 1s a neoossnry party and is within 

the  jurfstdiction, i n  the dlstrlct, buL the joinder o f  whom 

would oust ;urirdiaClon? 

Dean Ckarlr, In tha t  case, 1 take it that the present 

Rgulty rule i a  t h a t  yau &o not n%sd t o  join hlratm. 
- 

I&, F4%-li;chall, A lxnowg but t e  p02n% af %'no th ing  Za 

whether this  rule deaZiw with tha case where we hav@ 

pnrt ioa  in the district ,  but becslusct of la& of diversfty 



634 

of citizenahtlp, they a r e  out of the Jurls6lct;lon of the 

Dean Clark,   at; I avt: clone 2% shown in $he 3.as-t; Ban- 

k?, l l i t ahe l l ,  Yes, you b-ve, eovc:re.' that; that f ~ l  the 

M r .  Donworth. One thought T had :n mind w m  that the, 
wf%h 

c o u r t  (?;at along very @ e l l  w i t h  Equity Rule $9, and .%;IS&% 

rule in Sorcs, the cour ts  have oreated a dis%inc%ion between 

belng naacsrssaq an8 indiaoenaable parties, and whethelr sub- 

%cantially the s m e  thfn& as i n  Equity Rule 99 ~ ~ o u l d  not be 

a l l  right, without t~ytrg3ng to provide spsaially fo'or it, bu% 

merely l-eaver 2t to the aouri;. 

Dean Clark* O f  course, t h a t  i s  gossibler A f t e r  a l l ,  

t h a t  Xr:j i t y  Rule 3B m s  11x3 t h e  Equ i ty  cnses, wnA wo a r e  now 

t r y i n g  to d r a f t  a rule as t o  commoi-z l a w  oasePr. Ancl T. am 1 
very much afraid that wfth that "uni ts8 ia i n t c ~ e s t ( ~  rule 

which i s  uaed i n  ;;he code proaeedingst-that oaoh one would I 
Prof .  S~ndorlanG~ That ~ E I  covers& in a l l  sorts of ways 3 

&%rr Olney. I f  I remfilmbar eorreotly, Reporter, there 

wasl a iieciaion by Judge TafC, in which he elaborcateXy oon- 1 
eiaorea the oaee where t w o  parties were inkcsrested in a 1 

I 
patent, and one of %herd &@sire8 t o  b ~ l n g  s u i t ,  an& my 

md bh 



a party plaintiff--and. unCer the patent Laws be was requZrsd 

to b~ joined--he would oust the 3- r i sd lc t ion  of the coulrt; 

lind ridge T a r t  laid down and d i s ~ u s e e d  the ease quito exk 

tensioe~ly, and poin tsd  out  thae the s u i t  may be ma%nt;allned 

nevc r the l~sa  In ths P@deral cour t  i Ars you familiar wtth 

%ha% aapr~e? 

Dean Clark. T do not remembar the, sxclct; oaaei but i e r  

not tkint  a provfs ion  of' Lhe E ~ u l t y  & u l . ~  tha t  we n r o  tryi~yg 

M r ;  Olney; As 1 remetnbesr it, 9 reunombcr thinking i t  was 

ra ther  an elaboraate procadup%, but something that  had t o  ;!be- 

qu i te  carefully observclclj and aa I rmembsr it, they had to 

allege tkmf ther bhud askea thcother person to corns %ni or 

somoth%q$ of that a o r t ,  and he had ~efueedi 

F Z P ~  Donworthi Waa not, that the onse that snforced bhe 

statutory p ~ o v l s l o n  o f  the patent inw; that tjhe holder o f  

t b a  Zegnl  tltle t o  tba  patantmust be e n t i t l e d  t o  sue? 

% I P ~  OLney. Yes, 1% grew ou t  af tllatr 

Hr.  Donworth. You aeo, f h c j u r 5 s d l c  Pon of tho c o u r t  in I 
2s 

1 
I 

patent  oaaee/along &iff crent l i nes ;  J: do not think the 

cnse Juc?pp Olney has :a ml.nd wouLd throw muaa Xiah% on thlsi 

I t h ink  it 2s xn i n t a rp r e t i  .. %ion  of anotho~ statute. I r' 
I 

i s  the leading ca&e an i 
/ 

t h f  i accopalng t;a th ts  book here--which I wrote my~@lf r I 



morning9 

d suggsat 9 ~ 3 f ) r  Of eourtse, 1 should not 

obgect if ove~nfght the grcates% living auS;ho~i ty  on Federal 

rrootsdure mould write a sta tu te  o r  r u l e  on the  subj@c%. 

1:ke Dobier T have no objeationr flaughtsr.) 

(Th@reupan, a t  30314 p.m,, the Cormnittee adjourned until 

Saturday, November 16, 1935, at 9r3Q o f  clock a.m. 
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