and not venue,

Dean Clark; Yeos.

Mr. Olney., ow, we have an important thing teo do. It
ls Ilmportant to put it so that be shall know where he 1s sue&é
and that he should net h&v$ t$3§§ﬂt of hls home Btate te de- §
fond the suit. Bub when 1 comes to service of §raeaas; |
you ought to bs able te s&r#31&im;mh%f@ you can filad him with»i
in the State.

4 Br. Doble. T ggvee wilth you.

Mp, Mibehell. Without any further notlon, 1 thiank the )

principle hes beon well stated 1u the record, and unless thers

1 mome differense, we will eonasider the 1den adephed. . The

debails wiii have to be worked oubrhy the dvafting committee.
Is theve anythiﬁg else in Bule 13; Mr. Clark?

Mr ., ﬁohie, Have we a@eidsd,whathgy we will adept the
first one and not the alternative rule?

Mr. Mitchell, Ve have not. We eve just balking and
making suggestlons.

Mr. Doble. You can Just have absolvhe uniformity and

nothing else, or provide that you cam follow the practice in

the State ruls, or adopt the rule we have here. Wow, I think |

Maj. Tolmen's suggestion is that he does nob want to pub iﬂﬁe :
the rules anything so that we will adopt a State practice
that will violate our yule; but if you follow our rule 1t 1s

all right or if you follow the State method that is all righ%Q%{f

N
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lir, Mitchell. ~W511; will you make a motion?

Uye Doble. All right%ri will meke one. |

Mr; Chgrry; I am wondering asbout the other effect?

Mpe Olney. Do I understand that 1f we lay down the
rule ag to aeéviee; mammer of sezviée; and also pravidé as an
alternative that ssvvieérmay be made in the mamer provided
by State lawew

Mz« Dobie (Interpeslag)s. That 1z 1%,

Mre Morgan, That is ltw-the firstalternative of Dean

Clark's drafbe
Mres Olneye It peems Lo wme that ls quite right.
Mrs Lemann. Did any one else got the idea from sub-

paragraph 3 that a covporatlon might he sued im a State in

which it was not doing business, by serving the lawyers thera?:g |

If there 1s such a contention I think it should be overruled. f'§

Bub ﬁ@ss the 1aagﬁag$.1§ave,gﬁﬁund for such an argameﬁﬁ?
Desn Clark. Do you mesn the éxp?assiaa'ﬁauﬁhbrizeé
to r@eeivgf@féessgﬂ? ‘ ' ‘. K
Mre Lemsnn,  Yee, managing agent or affieeré
Mre Morgen. Well, 1f you look at the haaéing’ef the
?ﬁla; this is dealing only with manner of gervice and not
jurisdiotion, o | \
Mrs Lemanne. I aﬁ not %bink the contention would be

well taken, but I was wondering 1f somebody might make it.

Dean Clari, 2@@-@%%1 notice in ﬁh@'begiﬁniﬁg of that
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game aéﬁ%ﬂé% subsection 3, at the top of the page , we z;‘é%:
in %he:wagég; "which is subject to sult as guch" =wthat is;
as worde of caution. | |
Mp, Mitehell, Why would it not bo wise to put in an
express provision o sagiéfy Comgress that nothing in the
rules shall changs bhe vemue or dlstrist in whieh the sult
may be brought?
¥r. Dobie. T trirk that is wise, »
Vp, Mitéhs;‘i. Then you vemove the avgument about it.
Deam Clark. Of c;amém; the kimd of case &eu hed in |
mind is some of these automoblle casges. :
Mrs Dodge. How does that leave service on a ;arﬁn$r~
ahip, where a gsz*timmhig gannot be sued in bhe firn& name,

and whem x*éinarily aerviee must be made? |

Mp. Morgan. It says, “§h¢a% is subjeeﬁ to sult as aa&h.“r

lire Dodges Does that mosn in the Firm name?

- Mrs Morgzan. 1 suppose s0.

Dean Clark. Yess of eor:;:c»%, the law here 13 a 11%3.@
%aeertain; I take it thet wh@re, by local 1&%, 3erviea |
| sould be made in the firm name, this would zmevida that the
Federal sourt may do Likewise,

_ Mr. Dodge. Vhy should not we gréifié.a that & partner-
ship may be sued in the firm name in the F&é@?ﬁi @a@ts; |
shanging the law of réasaaehaaetts ‘and other States?

My, Wickersham. Well, the twend of declsions on that
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I ﬁﬁiak 1s quite in favqr af that, ; Take the caﬁéﬁad@ case
that has been msnﬁianeéﬁ

Mre Dodge. Yes.

Mre Wiekersham. The Supreme Court held thabt you could.
sue an uginaaryaﬁsﬁﬁd labor organization; and there are a
number of other gases whére thsré‘is & regognition of a dual

' who are .

gapacity in an assogilation of men By/earrying on business.

Mr. Dodges Yes; I should like very much Yo see the
law of Yassachusebts ehaﬁgad~in.thaﬁ rospecta

Prof. Sunderlsnd. Would an orgsnization sued in its
name extend the jurisdiction of the sourt over all the indie
vidual partners?

ﬁr; Wickersham. ﬁell; of course, the law has nob beﬁaf
%haremghlyfaevelapﬁé there.

¥r. Mitehell, Haw;;if that-iﬁéa—i% followed, I think
iﬁ should eome up 4n ecomucetlon vith Rule 39 on the question
of suing aggacitﬁ,: Yeou 5111 notice 1ln thoe foobmobe, I Lhrew
out a suggestion that we g;ght take up the whgié queation of
aa@agity;,as previded by éﬁv owm rules or the 1aw;ef the State.
Up to date we have avolded definitione faﬁﬁhﬁrfﬁﬁgﬁ you see |
hgré. it is guite a taehgiaai subgset; although 1t is impertet
ani; of courso. |

¥r. Dodge. Wﬁlﬁ;‘WQ can take that up vader the later
rule.

Dean Clark.  Yes, I think that 18 wherve it comes.
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the word "mebhod.! It saeﬁs to me better to use some other
expreaslions

Mr, 0Olneye. Ag bo the suggestlion made by Mr. Morgan,
that the alternative method of servige ﬁe conflinedto actlions
at la w? ' -

Mr. Movgane Noi the methods used in actlons at law
in the pavtieular Stabesi because Naj: Tolman has pointed out
that there ere some States thel mske a difference between éé-‘
t lons at law and sults in equiltys |

W, Dobles We are followlng the law prac%ica; under
the alternative, | |

Yajle Tolmen. I understand that the Chairman auggestad
g motlon for a rule that it would be better to have it,appear .’
at the @ﬁd of the rulese="Nothing herein contalned shall be -
c@naﬁrﬁea to supersede or alter the actlon of Congress gova?&é -
ing venue snd the place of service of defendants," I am not
satisfied with that lest parte

¥ir. Dobile. Nﬁ; not ‘he lasty stop with "venue.”

Maje Talmams;r Yese

Mpe Mitechell., Vess

Dean Clark, : Yes s

Mre Mitchells Do you went to vote on that, or Just
make it as a suggestlon to ﬁheyﬁeperﬁer,

Dean Clark., I bake it that thabt would be'sufficisnta'
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Mp, Mitchell. You cén hand 1t to the Reporter, Maj,
Tolmane | |

Majs Tolmene. Yesg.

Dean Clark., I just want to eclemr up some polints in
gubdivigian See questions as to an adult person, etes I have
just guoted the equity provlsion. Do you prefer the expresSwj
ion there, "adequate age and discretion?"  That is the first
guestlon, |

The second éu@g%ian is; Is the matter 1ln brackets neeasfé
sary? My own 1ldea 18 that, with all the provisions as to |
state graaﬁiée and service? we do not need a separate prow -
vision; we do not meeqthe infant provision, |

‘Those are the two questions on that.

Mre Mitehells Your first questlon 1s-3WEE Tquilby Rulé

13 uses the same phrése that you do, "adult person who 1s a
ne mber of or resident in the family." Had we bebter not fol=
low the Equity rule? | |

Dean Clarks Yes; that ié what I am dolng.

¥r. Doble, Are you talking about an insane person or
an infant?

Dean Clarke Yes. T do not think it is quite neces=
387y

Mre Morians AMay I ask ifvthere'is any definition of
Tadult pefsenﬁ; vecavse I think "sultable age snd discretlon®

18 betters
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‘Nr¢ Dcﬁie; I think "adult" would mean ne§ a minor.

Wr, Worgan. T do not knows That would ra ise the
question whether is 20 years gn& 6 months old or 21 years.

Mr. Cherrys No one knows in Winnesota at what age a
person is»an adult.

Mre Temann. "Suitable discrebiong! What does that

mean?  Sems persons do not have suffilelent dlseretion at an
advanced nge. (Lamghtarg} ! |

Mir, Dobles  How about 18 years Qié; or something 1llke
that? |

Mre Lomann, We sneclfy the age~-1l6 or scmething 1iké 
that. |

Dean Clark.,  Judge Thacher in New York says the rule
hae been In effect for 100 yéars; and no questlion has ariéégﬁyv
under 1lbe |

Mr. Mitehells Whit rule?

pean Olark. Rule 15; in slightly varying form, He

says this expression has been in effect since 1848«Smember @f 
or resident ln the family, "

lies Morgan, laybe they know what 1t moans, then.
(Laughtéﬁé)

lire Mitchell. Eviﬁeﬁtly it means some cerson of maturéé
16y, not necessarlly one who haé reached his ma Joriky.

lip o ﬁargangv I always used to think of a Seandinavian

servant girl who was nob of"guitable discretion', although
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@f"sﬁitable aged! (Laughter.) We 'bBad g number of cases
where they elther threw the paper in the waste-basket or threw
i in the fire, and we gét a defauvlt judgment against them,

M:, Dobies There is something ivn what Profs Cherry
auggs&té. In ?i?giﬁia, for iﬁstéﬁce; 1f o person is 18 years
0ld he can make a valld will, \ | |

_ with that

Profse Sunderlanﬁ¢ 1 thiﬂk_that/laﬂguage'“suiﬁable age
and discreﬁion“ you weulé never get into ﬁrcuble, beeause
ncbl&y would ever have serviee made upon a perssn who eould
hardly b@ shown to have suitable age and discretion. I do not
think tﬁere ig any questlion. Ir &ou have a definite age, it
might cause treﬁble,A'

Dean Clark@ I have been tald to use the words "appar- i
ently of sultable ags and discretlon,” In New Jersey there
is a fula*—hava you got bh“ lew Jersey rules, Mre Wiekersham?

e Wiek@rshamf Nosy T was Just looking at the languageék
of the Néw York fules»r }4 |

Mre Lemann (Interposing). We have thellaaguaga of the i‘
Equity rtle, and we have an alternative method of using the
State practice. is it necessary fér ué to stop very long |
on this? I make a motion that we go on aﬁd leéve'it as 1t ls.

Mr. Mitchell., You make a motlon that we confirm the |
adoption of the Dquity rule? 7} |

Mre Loftin, I’seeeﬁd the motion.

(A vote was theréupon taken, and the
mobion was unanimously adopteds)




299

Dean Clavk. Now, what about the provision as to in-
fancy? Is it necessa ry? |

Mre Mitchells I think it 1sy because obherwise you
could serve a summons‘en a baby %we>years 0ld.

Vp, ?obi@. I think 1t isj because some of the States
are very tecrnlcal abgnt.that.’ T had a .case about selling the
estate of an Insane persony and the Inseane person would get
out of ié $30mwand I spent $400 %@rth of time on 1t. In our
State there is a very rlgld requirement, and selling real es-
tate of an infant In Virginla 1s even more hideous,; and I am

inelined to think that 1s a good thing to put in.

e

5

ire. Mitchell,. Is it not true that 1f you do nobt put
it iﬁ, it mea ns that you éan leave 1t with any parson; which.
; would authorize on its face service on a baby?

pean Clark., Yes; Dbut it amounts to that anyway. Sup»4
pose serviece ls made on an insane perseﬁ, and there ls nothing
to show that he 1s 1nssnej 1s the serviece really invalld? If
he appears to conbest the service; he knows that he has got a
suit; and you ecan hove a guardian appointed. Whenever the case |
is golng to arlse, this will teke care of 1t; and whenever the
. ease is not shown, this will not take care of iby there 1s not ?
any way to take cars of it; because the plaintiff knows the
faets; and 1f he does not appear‘h@ 1s not disclosing them.

Mre Mibechells Do you not think it is necessary to

gpeelfy that serviece ecannot be made on an infant?
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Dean Clarks I do not think it 1is necessarys
Hre Loftine In order to bring the matbter to a head,
I move that it be included in the moblon.

(A vote was taken and the motion was
unanimously adopteds) :

Dean Clarke i.might ask Maj. Tolman this questions
Do you want to briﬁg up your éuggestian of service by regige
tered mall?

Mr. Tolman, Weil; I suppose I ought ta; because 1t 1s
made by some of the'e@mmittees; and that was probably my
special funation; to 2all attentlon to those Sugg@stiens, A
suggestion has been made, coming from Wyoming or Idaha; that
there might also be authorized service of process by registered
mails Now, af'eoursa*‘that can be worked aut; so that you
attempt to get persanal ssrvice; and 1P yogﬂget 1t, you ean
gend your swmons by registered mails  There Wéé a ietter;'I
thimk; from Npw Mexlcome |

(Interposing),

Dean Clark/ Mississippl, was 1t not?

Mrs Tolmane X@s; Migsissippi; and also fﬁem the Far
W@st; in whieh they say‘thére”are a very 1a§ge number of doe
fanﬁants; and the digtances are greab; and the cost of service
is enenmeua; snd that 1t would be W@il to authorlize service by
roglstered mail.

Mr, %1akarshém. ?ﬁat is Utah?

VMre Tolman. Yeose
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Mr. Mltchell. I do not know.

Ve Tolmen. New, it seems to me that if I could make
afﬁﬁggestién thaﬁ, y@?ﬁ&pé, would take éﬁgnizaneﬁ of all the
subject, thare might be an albternative previsien that the Digw |
vtriet eeurt might make a rule concerning thﬁ aireumstancas ﬁﬂr ;

der which an alternative matheﬁ ef serviee by regist@red mail |

| might be made,

Mrg Mitﬁh&ili Meke an order permitting it, do you mean?
Mﬁ;xﬁiékerahgmsl I do not think you ought to have'that_‘
1ﬁ ofigingl PrOcess.e It_is too uneertai#; 4Mai1 géesvastpgyg
Mr. Mitohell, The mail man brings the mail and takes &
}rﬁaéipt;,ana any bellboy pan sign the regeipbs .
Mr;'ﬁi&kersham.: Yos. | )
;gfaf. Sunderland. | I think %he»?@stAfoiee Dsgartmentiﬁéaék
afrgie4by whi@h”?éu caﬁ d&ﬁeet delivery to the gdéréssee oniy; |
o Nee Dabie; But in apaﬁbmaat h&asss pnd plae@s af that E
Find %h@y do nat do 1% at &11. Ané I have aﬂ idea that Juége :
?arker and J&ég% Chestnutt and a number ef themsare against
this, '; They say originpl service ef summens must be by 8h6
maruh&l and I am inelin@d to think thah it would be dangerous é‘
to @xtena it any further. B S |
T ﬁ?a Lemann @here'%gfeﬁiy one‘difficulﬁy about it

If there 1ls any questieﬂ aﬁ%ut ﬁheth@r the r@qui?ement of per~»§

80 4 /
2 nal serPle. »;ﬂ;sas any;treualef I think we ought to avoid
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it,

Hes Olneye  In those 3tateséasﬁéh as ﬁew E@Xieo; Utah
and HeV&éé; they are very apbt to have local statutes that pro-
#i&% for that particular contingency, by reason of thelr obe
Jeetlon to that;gnd ﬁh@ﬁ'%@iﬁg 804 in overy case wherever
that éxists,/%héy'aan_sérvs in ﬁ&e_manner‘pré?id@é by the Staﬁeg
lavie 'I'@aubt tﬁg_n@eegsity here'sfvgly provisions. |

Mre Doblee That 1s & good suggestlon,

Dean ¢laple, T am not sure sbout the rational thingito
do abﬂaﬁ.this¢‘¢=3ut there ls a good deal to be sald In favor .
of it. : | "

My, Olnev. I think that is truey but we are goling i@ é
have so much éiffieulty; and are going to propose so magy'
novel things; so that i think we can leave. that out,.lea%e
that to be:devaie§aé further. |
Dean Clarks I think there is é good deal in what you
8aYye . : | . .
| ' Hﬁ. E&tah$11,4 NQW; we are down to Rule 14,

Dean Clark, Rule 14 will have %o bé.?ewritteﬁ§ and
1t is golng to be graatly ehaﬁgeé? because of the differences
we maée._} | / - |
Mrg7M1tehé;1. Suppose we pass 1t then?

Dean Clarke T think so. I think I got tho general
- ldes., | | | | N |

lire Olney, Now, is there any necessity for Rule 14,
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in view of what has bsen done in ﬁha previous ssection, In re-
- gard bo the commencement of an action,

Dean Clark. That iz the point Mr. Olney made. Hvery-
thing will apperr 1ln Rule 103 but 1f we decide that 1t peeds
to be separaté; Rule 14 will be quite different from what 1%
is now. This feature has to hé qulte changed.

In Rile 16; I am not aure, We have discussed lt. Is
there anything more?

Mr. Donworth. Yes, I have a suggestlon about Rule 15,
What ls meant by "exaet time of merviee"?  Does that mean
the exsch aay; or the hour? Do you mean the exact day? I
i ~think that s ali that should be vequired. I think the word
| "gime® should be "“day."

Dean Clark, Well, wé.theught the hour should go in.
But ﬁ&yba you are right about that; maybe "day" should go in.
In cases involving the gueaﬁiqn_e£ 1iens; 1t might be importe
ant.,

My, Dobies I birimke think so, and in lis pendens. That

old rule about the law recognlzing no purt ¢f g day has gone
to pleces. It might also mean the hours

My, Mitehell. It alaevmighx arigse 1n connection with
disputed cases,

Hrs Donworth. Is there any necessity for showing the
é hour of the day? If 1t beagm@slmateri&l; thé_egurt_May‘ins

 quire into it; but I do not thinkeswe propose to empower the
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(A vobe was taken ang the motilon Was
unanimously adopteds)

Vg, Lemaan;- There is another point in connectlon with
that. I think it 1s the custom to show the place of service
with saméldeg?ee sf'partiaularitgﬁ In cur State we usually
name the éoanty. Bub this is to show that he aserved 1t. You
want to ahmw; of 6auraé; that 1t was seérved within ﬁhe 196&%1@&5
whera the lew permits service., And T have suggested, to cover
that, the inclusion after the wvras Yget forth in a specifis
rmanﬁer the exact day of serviée,“ these words-~gubjeet to ehaag$~~
"o designation of the eiby or coundy and.,. ap e yherein the
seivise was made,." I think thérergheulﬁ be some ldea of
where it Waa.' Of ¢ourse if 1t is his giace of abode That
might be more definite; but if 1t is served on the person
himself, 1t seems to me that the rebturn should show at least
the c¢ity or county -nd the 8tate where gservice 18 mades

re WiQEErshgmg Would not the word "nlace® cover 1it?

Mr. Mitchell, "Place."

My, Wickersham, Would not that cova?»tha v»ﬁplase
and manner of servise"® | .

lre. Lemann. It depends on what you mesn by service.
This languege ﬁi&iabe alaara?,

‘Upan clafk. Wel;, 1t might be eity, town or towne
ship.

Mp. Wickersham. = Why not have some specific place?
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after the word "manner."

Mr. Lemann, I do not thinkt hat 1s necessa ry.

Mr, Mitchell. Qgir, under thagrulés; we nevey had any
trouble, It seems to me thé those are ¢ ommon ractices that
must be read into the rules.,  All lawyers kaéw/ﬁizgzz re=
turn of service isy and as 1éng as the Equlfy rule doss not
gpecify what the return calls far; it seems to me that a very
general statement as to the manner is sulficlent,

Mr, Doble. The lawyers uséjmaﬁure process aerﬁebsc

Mr, Mitchell. I suggest the uée of the word %gaﬁe"
instead of "day", because date includes month and year; 1t
18 better than "day."

Mr., Olney. 'Date"is better. "Hanner, place and
date," { make the motlon that it be left that way.

(A vote was btaken, and the motion
was vnenimously adopted.)

Mr. Wilckersham., Does that ineclude the word "place"?

Np, Olney. ?Manner; place and dated?

Mr. Wickersham, Yes.

Dean Clark. What do you wént to do with sub-day?

Mp, Cherry. Ilay I ask about the whole matter of
returag the number of days; and further and other sﬁmmaasea;
¢nd 8o om. It seems to me that those are appropriate to the
- old existing praéti@e; end not to the one provided in these

rules, where service may be made by any disinberesbted persons
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; I do not quite see the need af a return by such persons That
is appropriate to theofficisl: e makes proof of service, not
a return, Ie 1% not aufi‘:!.&iézi’e for this limlted purpose? He
is doing something for G he ,atﬁeméy for theplaintiff; and
| since the complaint must be filed within 20 d&yg; I do not
sege the purpose of f?.liag the summons and I do not see any
reason for the furthér and other summons. And it is appro«
priate to the idea of i;he wrlt or summons, snd the allas writ.
I %hmght we would get awa‘y frmn thats
Prof. sundex-}.am.i think thai: iz inconsistent with

what we did yéstaz*ﬁa?;g in providing a 60+day limibe
| M2 s’hewm Yes; it 1s inconsistent w ith that,

My Wliekeraham, Wéia;; unless you limit this to the
requirement of a return in ceses where the summons is served
by the mavshal, ' |

Mpe Cherry, Yas;_ that 1s what I bad in minde«a re-

- turn by the marshal and preﬁf b‘y the ethesf personi and any
pule as to time of return I weula suppes& would be with rofere
énce to.s ervice b;g- isha marahai and. that would mean not having

. any mmx g};g;mmf A

Mz, Danw’arzﬁ; Well I %:hink tshat; is erroneous ,, be-eeausfs

‘”"i‘%f'éf‘bmaaw & large nu:abez* of dafenﬁanta« “You went to make

- your rotirn for some particular éefenéanﬁ against wheni i&sa—

yeu are aaking for an iajﬁnﬁ%im&, end so you return i%, even -

though 1t 1s glgned by a lawyer s,ané ,_g@rwﬁd by private individukﬁ%ﬁ :
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you serve that and you make out a return in your office and
try to serve the other defendants.
Nps Cherry. Wny should ‘yfm make another sunmons?
Mre Donworth. - Beesuse you want to return the summons.
Mrs Wickershame. Then you are making an affidavit as
to service of summons égai‘n:st: & defendant sgalnst whom you are
asking for relilefy and the summons you are serving on all sorts

of defendantg,

Ur, benwertﬁ.‘, It 1s not the custom in my Sisaseg;. w here
you are serving a part of thé aefemgﬁﬁs, you do return that
gummions and mpgke oubt a xvatmg and then you make out another

sunmons hter ONy

M, Wiekershamg Your summons is 1ssued out of the eourt
and served on the deféndant?

MI’_ » DGﬂW@T’th * No .

Mr. Wickersham, You ove speaking of the Federal court?

Mo Danwézﬁsh.. Ne, the State practice in Washington.
Mes Wickersham, ?Jeli, it 1s served by ﬁhe marsha& -
’ mx‘. Mitehe&lg In Nénnesota you do ts;é;f have to m&ke‘f out
anothey suumons ‘ | =
Mr; Wi@kersh‘a‘;m¢ . What Mr. Donworth is talking about ils
that the summons 1s iaauad by the court and served by the

mgz‘ahalg and of course, the maxsha}. makes hia retuzxm

?ﬁr. chem. It 1s ;tum}tus ffi@ia > one made out ’

R




310

by the lawyer, and I do not see the reason for another re-

turne

, : ouwne
Mres Donworth. Well, 1t is done under, state law. <As—F

Py, t1 o
i Ry oF Y )

As I said, 1f you want to get special rellef agalnst some de~
| fandan§$ you file a return'agginsﬁ thmse'éefendants, and then
at your convenience you get oub a new summons in your office
| and mend 1t to the eﬁh@r defendants.
Mes Cherrys = We do ﬁeﬁ get out another summons. You
have a8 wany copies as you please. |
| Mr. Olneys We do that in California; but it 1s de-
- pendent on the faet that the summons 1s lssued by the wart;
under the seal of the court.

Mr, Doﬁﬁé&tﬁ. WeII; that 1s whet I am® alking about.
The lawyer does the whole thing  he lssues a successlon of
»2 summanaes‘ﬁhSn necessary.
Mr. Olneys I8 not your gummons issued under the seal
; of the eeﬁyt? /

Mre« Donworthe Not n@geasgrilyi

Dean Clark. It was on account of that that I thought
1% should be done. Your whole point comes to this--whether
. the papér that constltutes the gumm@na needs to be returneds
é That is your whole ériﬁiaismqﬁthe requirement of the return
| of the papev to the lawyer who signae |
| My Gherry‘_ ﬁnléas iﬁ 15 signad by the marshale-l do
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net see why you cannot make a number of returns as to the one
pepers

Desn Clark. There 1s a 1ilttle p-int there about the uvse |
of the word tpeturn”,"® I suppoze you Gould use "affidavit of '
service." | |

Mrs Cherry. "Proof of servicej" proof would be by the
marshal where he merves 1i,

Dean Clark. Well, you do not want %o have any summons
go back and forth, That is the main thing, I take 1t.

VMrg Cherry. W&ll; if it is served by the marshal, I
do not see any aeéd for it,

Mres Mitehell. Wﬁll; let us see 1f I am clear about 1t.
Eew; under this practice it would permlt a summons to be 1ssueé?
by the 1&myﬁrs; and thé eomplaint attached and served. Suppose
there ave s everal defendants and you havée serviee on one or two
of theu., Now; if you h&ve & rule that requires the_summang; ox
-éffidavit,er‘preéf of serviée; to be f;ied within 7 days in
the clerk's office, and then you find ihat you can serve one
of the other defendants in 10 days, aﬁd the mxrshai or somebody
wants to make servligce on the é@£enéaﬁt; he has to get hold of
the e?iginéi document, to teke 1t along and make servlce. He
alwaye carries the orlginal with hims

Mre Cherry. Does he have to do sof |

Mp, Mitehells Under the State law, he has to exhlbilt
it to them.

Mr. Cherrys No, he jﬁéﬁ giyga‘him 2 COpYe
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My, Mitchells Then the requirement of & copy would give
service?

My, Cherry. Yes.

Mp, Donworth. Should this not ga out as of no conses~
quence? Without making any argument 8o ﬁﬁm, you require
e speclfied place whére summons has to be indicated. Now, pasae
ing that , I think that the foupr lines here serve no purpose at |
all: |

"The origlnal 5ﬁmm@ns§ together with such return en-
dorsed upon it or ottached :iﬁ,, shall be returned teo the court
a8 promptly as passible; and pot less than 7 days after the
gservice."

Ithink those words s hould be left eut;- amir leave 1t %o
the old Equity rule.

Mp. Lemann, T should think the summons ought to be in
the court, It 1s the fanéatian; after all, of your ;]arisdieb—i
| liéa; to show that this fellow 1s servedy but would it be all |
right to say that it should rséme bask at the same time the come

plaint is filed? If yoa fils the complaint and sey thatb should

’%ﬁga done mse days, the return should be 1n ‘then. |
Dean Clarks What do you do in cases where you only gm§

n otice to the daiénﬁanta? |
Mp, NMorgens You file shem, but do ot pub in proof

of service on them.
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Mr. Mitehell., TUnder your rules ﬁlaai: you are ;previldi%
here, you are going to require the summons or p?e@f of service
of the summons ¥ith complaint attaghéé;tsa be filsa;?§rcmptly
in eourt. ﬁew; I éo not Know éf any purpose in héving 1t
- f1led, until some astion by tha ¢ourt woulé be reqnirada Aﬁd
under our praetica in our staﬁe* and every other State that I

know about, tha»éiffiaulhy is ﬁhat-when you go and filelﬁapersf3
1 n a lawsult you have to make a depeait of $10 or &%315 or $30 | 7
for costsj and the advantage 1s, that, after having p&eaf zélad.
with the sourt and got nethiag done by the gourt abaut 1#, %h@ |
lawyer has to dig up %19 gr $15 for depesit. Now, 1t is quite
common in ﬁhé Gode sﬁateé; where thé aampiaiaz has been signea
by ths lawyer and served, h@ gets back proof of serviee, ané )
h@ holds the papers in }1$ fil@ﬁc He does not have to éig up

 any other money until thegﬁimgaarrivaa when he has to make a

deposit in courts he degé ﬁét'héve any sﬁpg&aas; SQ'I do
‘not see any practlcal r@aéen for réquiring that the summéﬁs
ghd proof have te‘he,pﬁampkly fileé; and samﬁalling the party
o place thelr éége on the court record and pay the cosbe, |

It geems to me thatt;hgr@ 1s some ildea aboub g?eaf, where 1t

should be gr@mpﬁlg requiredw~and I da think you find thgt 1awb '3,
yors in all tna/gggias will e@jeeﬁ very seriously to having ]
o fﬁle thelr §a§ers yighm awﬁy and sabjaet thamaeivea to aesta{
In many sﬁaﬁea, you - do not avéﬂ gsﬁ inte. court and do. net gay |

. gﬁy aog§§; Th@ yuit ig 55§ ;33¢é¢ ,f
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’enti?.%m@a,z think the Chief justice is ready ;‘503‘%*“
~ eelve us now. | | |
(Therenpan, 8% 11 15 a'elesk a.m,ﬁ thes Advisery Come
| m.tti:ea taak a m&ass unbll 113180 eteloek a.z&c, tze eall upe:m

the Chisf Justiéa of the Unibed Sﬁatesa.)

e v
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AFTER RECESS,
( The Advisory Commitbee met after the recess at 11:30
0101lock falne) |
Mre Mitchells Judge Olney s inﬁeregtad again in this
fgﬁestion that hag'arisenvumﬁer Rulel5; as to s@ecifying tho

- place of serviece.

Mre Olney« Yes;'sudge Donworth wss talking to me about
it;'anﬁ he suggests this, and I think there 1s a good deal of
force in it If you simply say "the plsee”; then your attﬁpa
BEy may bacéme'veryrimpartant In matters of title, such as feremé
 closure, where you bta ké Judgment by default, or possibly in |
§ gults to quilet title. Naw¥ unless there ig somsthing falrly
i_é@finiténabéuﬁ_it;'these titles will be pass ed on by searchers !
. of reccrds emgl@yeﬂ by the title insurance eomman;es, and people
“of that sqrt ‘and they may possibly rejsct a title, or uestioﬂ § 

i1t, or possibly the thing way be questiloned later, if it“gives'

an amp@rﬁunity for gquoegtlon, Zt‘seem. to me that the whsle thing
can be settled, if instead of saying “pﬁace“, you simply sey |
Teounty." Ncw, the caunty will indlcate at once the district %
in which it -is serveds And that 1s all that is required. If

you say “aaunty”; it removes any pgssibility of anything more
exact being reguireé; and nothing more exact ghould be neces~
gary.:

liv. Mitohells Well, I am curlous ebout this: I find
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"~ that the Bouilby rules do not speclfy what manunsr or place of

- se-vice shall obtalng under the Hquity system all that 1s re-

§ quired is an-affidgvit of gerviee; 1t does not say 'place',

gounty or date,” or anybthing; and why ls 1t necessary for us
then to go into partisﬁla%%%aaé state theaéanty or place?

i Pe Glnay,  I am sure that has not glven rise to any
trouble; because In the «ffidavit of service the lawyers have
been careful to shg% that the servlce; ag a matter of fact, 1s

within t he distriaté

Hr, Mitehell,  Well, here we have Bquilbty rules that

have caused no trouble, and we have Code rules. I know this,

that the Minnesota requirement is $iﬁply that service may be
madé by any other @ersen; and he shall ﬁake affidavit of ser~

| vice, without specifying what 1t shall contain.

- Mre Donwortile i Wi%l be very glad to have that.langu&ge
; saopted, Thsriroﬁﬁle i8 that you have here now this terrible
provigion, never prescribed b@fore% presceribing the speclfie

nlace,

Mre Wibehelle Then your motion would be to st?ike’tﬁaﬁ
oub ané just say."praof of service'?

Hre Ponworth. You see, where you have a mabter of
title and defaulbed jﬁ&gmenﬁ;'it is gzoing to be back on the
~ table ﬁearstlatar; and years later your tltle depends upon

. the jupisdiction, and the jurisdiction depends upon the returng
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'2 that is; proof of jurlsdiction depends upon the returni and &f:
; you have & specifie yiaéa in there yéu are going to find that
i many tiltles will be upset collaterally.

lirs Olney. They may not be u@set‘vbut there mere qﬁes* ;
tion of them.wiil‘bs a very serious maﬁta§¢

Dean Clark. Wéll; the way t he discusslon 1s going, I
| am inelined to think we ought to leave Rule 1L oubt altogether
and go baeck to Rule 12; simgiy'iaaerting the BEquity rule pro-
- vision.

Mre Olneys I think the matﬁér ise mabtbter that ean be
left-~that 1s, will have to be redrafﬁed; and I think the
draftsman cen take care of i,

Mr+ Donworth,. I think s06.

‘pean Clark. All right. But my pressnt impresgien is
that there is né?gnough in the rule we have just been eéﬁsi@aww
ing; Rule 155 and at the end of Rule 12 I will put the sere
wiee from Equity Rule 15, but change that in thﬁ'iattef CHEQwe
that 1g, serviee by a person not the marshal-Bthat the person
gerving the process shall meke affidavit thereof."

lMrs Morgens Yes.

e, wigkersham; Yes.
| Dean Clark. I wented to ask Mr. Cherry if in NMinnesota
kﬁh@y attach 1% to the summons?

Mr, Cherry. Well, I think that s often dome. I do
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not think théy meant ﬁé suggest itgs a requisite.

\re Mibtchell. Well, 1t is always done in an affldavit
of service«~that 1t was gerved by so-aund-so, by delivering a
copy thereof.

lire Morgane We cannot very well do that,

Dean Clarks What do you want? You would have to serve

the summons over again,

Mp, Morgan. -~ Make an affidavit when 1t is not attached.

CMrs Olney. In regard bto the return of summons, the reé-

turn of summons ls important or 1s materlal only j
default,
Mre Mprgan.  Yos.

HMre Olney. 1In 99 ecases out of 100, it 18 nst materlal

at all, and there is no necessivy for returning it. It 1s only

when you want to teke & default that 1t ie necessary to return
the summons . Why; tﬁén, require that any rebturn be mgde éX@.
copt where there is a default?

Mre ChePrye My undersbanding from the Reporter is that
he proposes to leave out RBule 15; ané simply add to Rule 12
a provision for ;reef'ef services |

Mes Olneve ALl pight,

Dean Clark. Yesg nroof of service for a person not a
marshaly proof of service by affidavits

Mre Mitchell, Eh&t railgses the question of my objlegltw
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lon that I dlscussed before; 1t ralses the question about any
rule requiring you to 7ile papers In cour’ and lncur costs bew-
fore there 1s some gecasian to take court aétien;

Mre. Wickersham. Yes.

Mre Olney. I thought ws had passed on that.

Np, Morgan. Y&s; I thought we had passed on that, and

you acquiesced on the 20«day rule.

Mr, iitchell. Well, I objJect to that., I think arule
tﬁat requires the papers to be filed before the trial term, or
before the court 1ls asked to take any aetibn, is all that is
neededy 1t can be kept 6ff the files as long as the 1awyef
wants 1it, and he can save money end postage, and a lot of ﬁéoubﬁeo

Mre Wiekérsham. w$ll; that would modify Rule 16.

Dean Clarks That 1s correcty and then you do go ahead{

Mpre Wickershame Y@s?

Dean Clé?k. T will say this§ of eeursa; there 1s less
reason for the ruleg now. My original plan was that éll things
should go through the clérk;s office. And for that reason, now
1 have.ﬂe feeling elther way. i think 1t wlll be strange to

many jurisdictlons, because, you see, theresre quite a good

many, even of the Ccdakétat@s? that require the summons to 1ssu§,'
out of the court after the filing of a clalme
Mrs Wickewshame. But it will be a simpler practice for

them, and there will be less objectlon than if you made 1t
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;vmcrs complicated,

| Dean Clark. Vell,what 1s sim§le to one man does not
seem so Lo another, My @rcblem-is that they will think it
- very strange, and therscfore be against 1t. |
Mr. Wickershams That 1s true. We have to look aﬁv.
é’the different views of its |

pean Glarks . How about this suggestion, Mr. Olney?

Would it sult yaﬁiﬁaﬁdge Olney, 1f you wanted to make some

mention of the other fellow's compleint, 1f you introduced the

other fellow's complaint? o ]
Mre« Lemanne You willl h-ve to do thats T think it will.é
strike some lawyers as very extraordinary to supnose that you .
can take them out and that is all, 1 was just wandering,'if" 'l
g you are going to redraft this; Dean Glarkauyau said you wsﬁéhﬁ
going to follow Lquity Rule 15; 80 as to provide, as I und@r* "§
stand 1%, that i1f the paper cannot be served by the marshéi;‘-i;
in the place of serving process you maké'an affidavite Sﬂp?eaéﬂia'
they are sarved by the marshal? i
Dean Clarke You would not say anything aboub iéf' |
‘Mre Lemanne  You would not gay anybhing about it. Théﬁi"
Marshal always makes the return, I am surs; but there muét;be )
sgmethiﬁém£hat>s§ys that he will make it
- Mre Ean6rthg I8 not that s duty anywhow?

Mre Mitehell, There 1s a Federal statute, and we will
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say nothlng about it; because the statute still stands.

¥r. Donworthe ¢n thie question the Chailrman has raised
about the filing of the cémylaint; 1 sympathize entirely with
the Chalrman's view that the papers need not be filed until
there 1s occasion for it. T do not have before me the exact
statutory provisions of the State of Washington; but in prace
tice we do not fil@ them vntll there iz occasion for it. Under |
rule of @ourt; the judge ma; order any pleadings that are not
filed, or other papers in the case that are not £iled, to be
filed instaﬁﬁe@; and ;f both parties are before the court they
do ity 1f only one party is before the court, the clork will
communicate to him and enber the court ﬁrder’ﬁhgt the ?apers
ere o be flled immedlately. And that works very wells Bub
I thought es a c ompromise bebwsen thige«but I dld not like
the 1ldea at allw=-and our idea; thét perhaps this 20 days was
21l right,

Mre ¥ilbehell, Canwe not leave that to the drafting

wmitbee, without t?ing thelr hands on it, and let them

" 1o0k into it further and see 1f they can find any speclal
reason for insisting on 20 days. |

Mre Donworth. I move that the actien taken agprevinéwé‘
Rule 16 be subject to the understanding tht the Chalrman hag
Juat mentloneds

Mrs Mitchells Ia there any second to that motlon?
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lirs Tolman, I second 1t.

¥r. Mitehelles The motion iz that the action taken ape
proving Bﬁle 16, rejuiring papers to be flled within 20 days
after the servlice of complalnt, be open feﬁ reconsideration by
the drafting eommittee; with a view to substituting some less
resbrietive provision.

Mre TLoftine DSome leass time?

Mr, Mitchell, Wo.

Mre TLoftine. Some groater tims?

¥Mre Mitchell, No: aboliszh it entiraly; except when
paepers ave ‘1led with the court.

il Lamanna If parties do not settle a ecase in 20 days;
I think bthey ought to go inte ecourt,

(A vote was thereupon taken, and the
motion was adopbed.)

Mv; Mitchell. Thaf@ were three Noes.

Mz, Oinay. Tet ua have a understanding as to what
that vote was ons

Mp, ﬁiﬁehéii. Maybe we Iad better sebtle it aursalvas,.%
then, | |

rwm"~Daan Qlaék. T would be véry pleased. I think 1t lg 1s

very important. | |

ure. Mitehell. My ldea la that the rule be so drawg.that
“thsre be a‘rgla that requires tga party to file the gapargfif

‘there 18 any occesion for the eourt to act on them, and thab
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é there be no ?@%uirag%n% for filing them ln advance of thgﬁg, |
There may be slbtuations, of course, %hﬁ?é thﬁ?*hava to b@-filéé; _¥
to get out substituted service, &ttaéhménﬁg; or whgtnetahﬁha%v'it

th@y have to flle them.  And you aan‘mﬂke a motion to file o
ﬁhe ﬂl&ﬁﬂiﬂgsc Then they would require you tm filﬁ th&m - f%w{i_# 
éa?s befére the term or trial, but beyond %ﬁa% iﬁ i& n@t necs§L i'
sary. BN

Mre Donworths Bub the mﬁti@n is noy thaia Th@ m&ti@n ’

1s thet our approval of ﬁhis rule be apan ‘o ?&e@nsgéaraﬁian,

end that the Repgrter give consideration to the %h@ughﬁ that ;P.“i
you a&gge&beé. | < o

re ﬁiﬁehali, That is the way 1t stands. it ig gp@ﬁ o
" to the Committes to take 1t up agdin at the next m@%ﬁiﬁg* gfte?]'

the drafting committee hes rﬂaanslée?@@ it‘

Mry Lomanne ﬁi&l the effect of %h@ vote on this be E
- th&b 1% may be extended beyond the £0 days® Will the effeot
be that thers is ne speclal limiratiens

Mr, Mitehell, Thai is rights |

Dean Clark. Do yaﬁ/ggit to express you @giﬂien,
'ﬁ?ﬁ?iﬁi@ﬁ&ily§ amyw&y L am nob ﬁuwg %haﬁ I aa?;?@ mueh
HOTE « .

Kre Gh§§$y; I waﬁlﬁ lif@ to hava e ﬁenwar?h,suggegt
'féﬂ eule theab ha is Tamiliap wikh; ‘about the court isgulng an

%arﬁ@r for filiag in&ﬁan%ey gn? and all needed ﬁ&§a§g¢ That

»vugg to me as ﬁakigg ﬁara4§f the %hing %ithﬁu%)é@fiﬁi%@
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nunber of dayse Theré'ia a suggastian of a requirement in

here that they need nobt be flled until the court needs to teke

#ctlon on them; and there is Judge Donworth's suggesblon that

the Rerorter carry out his own suggestion, for a rule prnvidiﬁg3

%hét the judgeﬁmayréféer the fillng instanters It seems to me
that thet %a&éé gare of the situations

Dean Glarkq R seems to me thgﬁg%ﬁere’are two differ-
ent views hsre; and I do not see how I can reconeile them by
thinking abéut‘thsﬁ furthers And I wonder if you will indi«
cate just what your desire 1s?

Mre Wickersham, I move that 1t is the sense of the

meeting in line with what the Chairmen has suggested. That is,

thet the rule shell not require the filing ef pleadings, or
the return of the summens; where the summons has been served
by a person not th@'marshai; except when 1t ig necessary for
the court to take some actlon in'regard to 1t

Mr. Donworthe  Mr. Chairﬁan, T aid not know that we
were takiﬁg spe@ifig aéﬁigg at this time. What It hought the
znebiOﬂ_meaﬁﬁ was %haﬁ>£hﬁ Reporter would look up the statutes
and the code rules of the different States, ané after examine
ing make an extract, or a rule of what he thinks will be the
better practice along that linej ‘ané then we would have this
rule and hils vi@w-@xagQSis befére\us,.ané then we could také»
final astieﬁ; |

© Dean Clarke Well, on that may I say that I have already




o tooa éonsiderabla exﬁaﬁt'aigest@a the sﬁatutas; and as I gﬁg%‘ s
gested vefore, théfe 1s o considemble varlatlon. 1‘New,fllshéli ?
if you wish, éﬁaw up btwo rules% an alternative férm? one like |
this with a few’alégraéions; and ohe substantlally with the
Vew York pﬁ@?isgea; ‘because that ls the thiﬁé you have in miﬁd.é
Mr. Wickepsham, VoS |
Dean Clark. V@ry»likaly; 1f Wew Vork has a rule which
Judge Donworth speaks of, we willl put that in. But there are
| two different'p@inté gf'vieW@aWhe%h@r you want to draw a rule
1 iks this; or whether you want only to express an opinion ncw;”
I will do whatever yéu 89Ys | |
Mr. Dodge. In how maﬁy»fsﬁaﬁas 1s 1t possible te hb1d
the suitrfﬁw a year?g i |
gf%.ﬁiﬁ@hézi; In the code Statesy I do not belleve there
isiétatuﬁe4raquiring.themtc be fil@ﬁg exeept wher@,you,ﬁake |
8008 préaeﬂu?eg And the matter is handloed, in.my:experienee;
53 a local rule of the court. | | -
Eﬁ;'eiﬂéyﬁ In CS;}fﬁ?ﬂié; chey ?eguire every paver to
. be fileds | o
Bean'clérk; 'Thatiweuld ae; Hr,=01n@y; bacsuse there aréf
‘ulte & number ef;statgg where itvis roguired by law;-;gr
ﬁr.rmi%ehgll. - That is wheée the summons ls not is&&éé'_
by the clerks ' |
ey ﬁorgﬁﬂ;f-ﬁﬁé inusema,gf'the‘gtates tﬁ&%}i& abéé-

1gﬁely»di$raga?ﬂ$&4¢that is,.ﬁhéﬁwthe pleadings shail he filed9
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and nothiﬁg happens for fallure ta file, and th@n pleading takesﬁ
places So that it seems to me th&t there 1s one eensideratian
that we ought to have in miné, besides M D@dgé%'natien about
carrging the papé:‘a in your hip-pocket , and ’shét 1s Wﬁeﬁhar 1t is
2 good poliey to encumber our public record with lewsuits that |
are brought and aettled, Ncw; I know that in Code States there
| is a large proportion of actions that do not get any further
than the pleadings. They are settled and dismias&d; and if

: those were added *as your judieial sta tiatias, and yem hﬁd tha.t
additional number of papers to f lle, yeu would haVe a si;ill L
;‘greater quéstlon of what we are going to do with all thef papem;i '

Mrs Dodge. Well, is there not a right g;f‘ -third Parﬁies,

"‘;f""“en to know whether there 1s any 3.itigatian pending wi‘{;h re-‘"
gard to a particular plece of graperty, and Withf‘e%ard to the
ﬁ:‘s? | |

salvency ef’ the é,eféz;.

Mre Mergan:. I do not kmw whether there is or nei: wit.h;

regard te golveney of the defendant,

Bﬁr. Wiﬁkarsham. with regard to t he title of prmarty,

them is almost alwaya a lis pendens-

~ Mp. Lemann., or course, you allow 20 days ta 8 ettle,

| 1f they do not settle withiﬁ'*

zi_s.s_ra 1t may be parading :t'cr a _

or two years.

Np, Morgan. Leta of thnes ifn our praatiee we- éid:fio'" |

settle until “the aase was appraaehing fo:;* trial., a
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:Hn.Lemanﬁ; Thaﬁ;ié'ﬁtifiig”,%f‘ but you would have .
i to !Lé( the papers ve?y eften in your practice* You get th§ 

- papers in the court, dﬁ you not? ‘.

‘ Nr. Margan._ gﬁe getb Ehﬁ gapaﬁa'in the.eeurtlwhen‘we get
; 8 no%;ge qgié tgialg rthat would be ﬁh@ time for filing the

% papers. | .; | |

| g, Lemanns And that would be the time that 3*‘%”“;@@161
Csettler T

Mre MGI‘%@Q! Yess

Mr. Lemann. 8o thab you get thepapers inbo cowrt when |
j you settle? ‘ |
| My, Morgan., Eo; wo never géﬁ'the papers into ¢ ourt when
we seﬁtie; the only time we put the papéfé in the caurt was '
when the defendant was not 6@mpetaat; We get the appraval of %
the court. We get a releasa or dismissal and the lease waalé;fi

. knoek out the‘lawsait, and we get no papers at all.

My, Lemann. I suppose Dean Clark would like to have a  o

numbeﬁ of statisties. Wauld you prefer the fil¢ng of cases?
Mp, Wickersham, Mr. Chalrman, are we going into e@urt?fi’ 
ir 89; I think we ought to take & reeasa nows - |
Mrz’Mitehéil.A; Xésnsgrebabiy something might happen ~
that will solve this questien.~~
(Thereupen, at 111886 e'eleek, the Advisory Committeo

took a recess, in a?der'te_bs present at the opening of courtgjg




AF’.EER REC‘ESS. .

y GaMmit%es reaaaembled at lggl? a*alaek :

tbe alﬁgrnaﬁi?a ?ules and exagesia; and it seoms o me that

Jiaws ares So that I auggeat, ir we have the same view;

' : '&s&nimeusly adaptgd.) _

vaﬁe was taken and. the matien

| iM”' Leftim;i- I did want to ask Dean Clark,tpg purggg
o

e, Wickersham. TIn Rule 172

last %1&118 Ga

;Hr. Loftin. In Rule 16. Not being familiar wiﬁh t
ﬁ%uity!praetiee, 1et me ask Just what is the gurpese of . thatfb

ir th@ appearanee of tha dafendant is by filing an appeara_,

f
4

{ Bean Clark. IB w&a mainly te allew a persen to. eeme

and ;ét papers or notiee of action 1n the eaaa. of. eeurs

if we!d@ net havewnthe rula ﬂeeds to be éh&ngéd sam@what 1f¢_';
thare are net gaing to be capeys filaa at aasa, Now, Judg‘
Donworth has just givan a rula ﬁe éams in a 11%%13 later, Wb

,'ilmﬂ&rates the éﬂm@se ef i:his. , -_3; vsrill Jﬁgt z."ead thig_ a_f

193; He aaysg
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Uafber a parby has appeared in an action, he ghall be
entitled to written notice of the time and place of the hoars

ing in the cases MNotiee shall be served on the attorney JL

| %@mﬁvﬁ%ﬂ@ N THhs Tk

R SR e T A

That is the form of notlce. Now, this is thé way of

kg

Z2

allowing pec-le, inecluding change of attormeys, to know it,

without any yaftiéulgr terminology.

¥re Novpans It lets the party ig w o does ﬁéﬁiﬁantfﬁé j
dafend tha”méia actions '

Hp. Loftine That answers ny guestlion.

lire Dolges How about appearing speelally?

Dean Clark, & aﬁg%arsgigfiﬂitsly that he does nob ‘"?

wanb to appear speelally, That is under Rule 26, ﬁﬁ,ﬁhﬁ?ﬁﬁﬁyr;éifi

end, where 1t says, "No speclal appearance is ﬂ@é@%ﬁ@?{ ﬁéﬂ?,

ralse such a defenses bubt 1l such Gofonasy sball be é@@@@%

walved i not raised in or prior to the illng of the answere" =

| liws Temann,  Of courso, th 4 eyond whaﬁ?@awﬁéuié ¥
érdiaéﬁily aalﬂ & spaéia; gggéa?aage;‘ besause g§@?¥§?@§$éiﬁgii
language theve pro-ides an to a defense which may abate-the
aution. on §€aiﬂ'a§i§@iﬁiﬁﬁi» and HMp, Donworth's question is”?::v
sbout challenging tho jurisdiction, end there may be some

‘doubt aboub thats When I vead this, T made n memovandum,
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i
H

i

| - "How aboutb the:sﬁeeial appearance?" i3sﬁpﬁasarths aﬁswer
j to that is thissRule 16 means a generallappearanee.

¥r. Wiekerahﬂm. Well would %hat gulte cover the quesa
tion? A speclal appearance Whiah willjen&bla gsome one o come |
in wiﬁhouﬁ submitting himself to the jurisdiaﬁien, and move to |

. dismiss %he ease for some juriaaietienal aefeat. Hew, if_hsv'

" cannot appear s?eeiallyﬁévﬁn say it i ngﬁ neeesaary?

Dean Clarke Meyve eur language is ngb suffieient, |
because whsﬁ was intended was to say that if yoa‘éié not w&ngﬁé“;F
to appear generally and submit to the jurisdiatian, you ceulé ;ifi
% anpear speeiglly. ‘ L | i
Mr. Wieke?shamo What ; was gaing to add 1is hat lt is
' not necaasary to raise such a.dsﬂense. But on the ‘other haaé,ikfl

| in order to be held in case the motion is denied, ané on ap-

P'@‘a?" and atill appear apéeiallzv, it 1s quite 1mpa}"tanﬁ,‘%h&f :

ﬁﬁu appéar"aﬁaeiallya
Mr. Donworth. You ﬁake the case efféh@ aulitylm‘niﬁg5

ﬂews, vhere the Mining News was. na% g ‘egent thars. §Ne%,- _,y' A

"*)f:“-%.,

moved to aet asiﬁaf:hg serviae, aaé they eould net appear

speclally. - , , _

| Dean Clarke I ﬁhink th@ language iz not quite as well
'ehééen as 1t should b@g Tha 1dea was, in‘erder to enable the
éAdefenﬁant to appeaf sps&ially in order to move in abatement as
é to the jurisdiatien.." | S
Er. Lemann, That may'b& thﬁ gury&ae orf it buz yeur




I

|

languag@ would 1:1@1116.3 a lot of things.

b ‘HMorgans It would inelud.e averyth.ing exeept ox

seption to the jurisdletion. o
Mr. Lemann. Yes; that is not the kind of appearance o

that would save those rights.

Then my language does not cover i‘a. _ My

Dean Clark.
1des waa"iso f?ei-z away fr'cm smpearanee in general- ﬁ‘er'm.r I w&nt

ise:.s get away fmm the qusstien of general or spe@i&l appearane

baeause h@ %muld. raiae deb&ta‘bla qaeatiena a%s mes.

But that 1s one sidte«of 1t E‘h@ e'chaz* '

. Mr. Wiekersbam.
side 13, whether, by meking a motion the men submits h:lmself to

the juriadictiong It is importent that he should be able t:o R

make a mai:ien wi%h@ut aubmitting himselfte the jurisﬁic%iem
You take an a ttaehment aase. . You ean

PJI:?. Lemann.
But if you de, you ean

'appear 'sgeeiaziiy and make a motions

come In or stay out.

Mr, Olney. A men cannot change the aham@%r i efhis
al. Tt depends upon.

a;pyeamize@ by calling it general or speclal.

. the eharacber 1s. |
| Vre Dabié« ’I'hat is rwi*s & gemral ap;aearanas, ta move

i:e set asida an attagmentr

I,t is in my state‘ You elther askt he

Mye Lamann. R
oourt to come in ané help ;trau», or reeli@-vé yeti, or stay out .of sz)ﬁ
Thcre are 4 number* of cases that held-- 3

i‘mre are a letz ef eases

Mre Lemann ;is‘e;*gg;%;gg}r; ,

‘Mro Dobles
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where;>1f you appearjaﬁd qu@aﬁiﬁﬁ what.hés been done, that is
a zeneral appeg?ance. |

Mp, Morgen. The question 18; do you want to avold that?

Dean Clark. All I wanted to do was tocie‘away with the
vseless terminologyas to general or special appearance. I |
wos not abtempbing to change the questlon of jurisdletion.

Mr. Vorgene You do not ?asé on the quéstign of whether
the pregeeding; after t here is & submission to jurisdieﬁieﬁ;:iéf
a geneval appearanee; as Lo which the S&%éSé&f%??&ﬂfli&ﬁg the .
Federal cases holding it 1z not. or eeurs&# Texas has a:stahute;
which the Supreme Court has nphslé; that ell appearances are
genaral,

M, Temann, So did Mlsslssipply

Dean Clark, T wag btrying te do away wlth useless féra'

malitles. Generally spesking, appearance la to be entered
by the defendant filing h1s answer, In his anssr‘ha.has to
reise all his objectilons, Of-gaursa; I suppose gdiffereﬁ%'t
éuesﬁion-ef jurisdietién he.éah prabgbly ralse at any tima;' i
but in general he must praviéé all the ebj@atiéﬁg in his answery
Mp, Lémanh; Wall; he eanldvnot raise'bha;é_uegtian of |
Jurisdietion in a sgaéial ANSWer . . |
Qegn,aiarkp' Yes; he could, At the\same.timé, I want
| to find gna%heﬁ‘way; and evarybodyvgléaS@:tgka_aota.
Mﬁa Donworthe | H@w a@ yeuudisSiﬁguigh between the

jﬁﬁiadicﬁiﬂsiaf bhﬁﬁsﬁﬁﬂgéﬁ:ﬁat%Sé and jurisdiction over the
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person;»like in the VMining News saée? It seems to me that

/éﬁ%-he Mining News case, in which the Federal court held that
the service was invalild} because the president was 8 Imply
casually there, isin points  Have you not got to have special
appearance in a case of that kind?

Mre. Wickersham. Of course, it does not say that there
‘shall beino: speaial appearancss It says;ﬁb speeia; appearance
1s necessary to raise such a defense, but all suah;iefaﬁéés"
'sﬁail be deemed walved if not raised in or prior to the filing
of the answer," That would stlll leave it open to the defende
ent to appear speclally and move to éismiaa; on ﬁhergrouné-m
take the Mining News case~-on the greund thaf the Mining Neﬁs
- was not deing bueiness'wiﬁhinythg s%éteAer ﬁistris%; and ser-
vice upon 1its grssid%ﬁﬁ gasually theré wag nat.bin&ing on the
aorperaﬁion, and therefere they asked that the aasa be diamiss~-
ed, And therefore, under this we can take it that the object~
lon 18 answered thah it is necessary for him to do 804 , |

Dean (lark, Of course, I have in mind the purpose he |
be solveds It may be defective ;anggaggﬁ |

Mre Novgan. I thimk 1t s, -

Dean Clark, I juét want to get away from this pro=
vision of appearing Speaiaﬁly,_nnd so on, when,tha paper shows
1t. Further on in Rule 26 T orsvide thatf fav purposes of a

mﬁti@n, I think it can be aene in the answer, and I do ﬁot see_

| why it-aanﬁ@tc
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Mr, Movgan. ‘z’as; I think 1t can, and I think you
ought to take eé?@ of 1t. Suppaae; for a first defense in
. his answer, he atbacksthe service of the summons. That would
be a good éef@na@‘in abatsm%nt.

Dégnkciarkg Yes.

M. Olney;r He attacks the service of the summons?

Mrg Morgane He attaclhs ﬁheygﬁvigev@f‘tha SuMmons «

My, Olney. That wcvlé be & good defense in abatements

‘Mr. Morzane Oh yes, it wcula be a goed defenge in
abatement as t o the jmrzgdieﬁicn, th at common law. He ap-
pears spécially and pleads In abatement under thé“cemmcn law,
4s I undersband it; in illinnis; he had to do itiggder the last
Ppractice Act 1f ﬁhs defect Aid not appear on the face of thé“~'

:raturn; the only way te attack 1t was by answar, and.in a g@@d ’

many of the Code Statea, you can plead to the Jurisﬂiéﬁion anﬁ;}M'”

to the merits at the same time, and yogiggéaa to Juris&iatiaﬂ V:L'?
an@ﬁéé%, aﬁgkéaucgwwn have to go on and defend, You de'net _f)gé
| ﬁaive anything. In some statas;'if yaﬁféége on and defgnd‘
YQu do walve. Kéw,,as I ﬁndefstandlbean clark'g'pravision

previd@s for but one answar, and 1n that answar you eanAattaek -

'?q jurisdietion over the person, as well as over the subject mat-
ﬂt@rﬁ
. Dean. Glark That 1s 1te

:ﬂ5 ‘qu Morﬁana 4.If you dld that for igggﬁféifense,,ahﬁ
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for a second defense, cmm go to the merits,
you certalnly are not providing that it is a walver. |

Dean Clarks That is true. I think that is pevmitted
rather generally under codes. Your answer 1s partly In abate-
ment and partly on the merits. |

Mpe Mai*gé#.- S‘ﬂl‘@zy(;

ne‘an Clark. ﬂew; the émbarﬁas‘amsnt 18 to avoild ssgaai?-
aiﬁe gmunds‘:of-'f;‘iiirig defenses, You geb all the lssues at
en&a; and the whel@ purpose of Rule 26 1s to bring up all the
polints at_enee; | |

Mr. Wickersham. Yes; but that is Just what the defend-
ant does noi‘;ﬁ want to de; in céses such as the Mining News case.
Now, you assert Jurisdiction over a corporation, s@rvmg an |
individwl director or officer, The corporation does not want
'&9 some in i%éii:h its defense. It: wants to esecape the 311:1?5.5&,161‘;; |
lon, | |

Dean Glavk, xow; I was ot quite eonsistent with my
own philaébphy;' I would st111 in that case like to have him
put in everything at once. : : N

Mr., i?iakersham;ﬁ That is‘éghab I waﬂ‘tea to a sk you. s

Dean Clark., And in that cese, I put in an alternative.

Mr. Lemann, He g uld bring it in seara’tel‘yg
Dean Glfé?lit: | Yese

Mr, Lemamn, But you have really glven hinm fgnethérffégé— i




522!%2%%\(2%%07<:£3€%j7 336

"portunity‘A but Iﬁla“ afrald people wcul& get a little ex-
clted about 1te The whole idea of Ruke 26 is just & momens

- tary weakness., (raughter.)

| L W;éksrsham. It 1s & vefyvﬁealquestienQ you know,
in a greaé many casesj unless the @éfenéant‘ean‘a@paar spéciall&
and. move; he gets érawn inta litigation in a forelign jarisdiet—v
ian against nis will, and against the law.

-Bé&n Glark. What I inbended in thils last sentence of
huls 26 W&% to provide nothing that would wa ive the guestiong
’he has not waived anything by putbing in o document that says,
"z;apgégé;ﬁgagiglay and object te vthe Jjurlsdlction,” |

Mrgkwiékef@hamg He sl:0 mey move and appesar apseiélly,
all right. | )
néan Clark, T have put 1% that way in Rule 26.

M. Movgane I am afrald they will do it'beth'W&js,
then. |

Dean (lavks That is what I am afrald of,

Mr,;ﬁﬁdg@;  You mean he dées,ant &ﬂbgiﬁyﬁi@gelf to th@_;
jurisdlction of the e&upt; provided he ééeg not make a eemplete 

answer, but appears to contest %hgt? ‘

Dean Clark. That 1s the iﬁéa. |

Mre Dodge. Bub 1f xm man acpears, he mhould be per=
nmitted bo move to quash the servies of the summons «

Dea& Clark. e g&%? g@a@rally, d@_?bﬁt; He aeﬂtainly

Fpncn
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can do it in New Ybrk;

Mr, Wiékergham.' What?

D®an Clark.,. Plle yéur abatem@nt-maﬁiem aﬁd youz
answers

Mp, Olneye I take lssue with Mr. ?vieégan'; ;:When ‘ygu o
méve th&iéetiaﬁ is not abatedsv An abat&mant applies to anetﬁé?
sction pending, or & plea in bar, unc@r the gtatute‘ It gﬁaa'l-
é to the ackion itselfz while a motign to quash the serviece éf*gi
summons simpiy.gaea to the questiegvéf guriadietién forvthe
time being aver the defenﬂant,.; ; ‘

Mre Margang You ave unﬁaubtedly right in tha mcst ac~l?,
tive use of ?he plea in abatament; but most of %he ¢ ommon law
niéaéing %tataa,zand mest of the gemm5ntaters, cl&%a pleas ﬁe
the Jurisdiction, as well as the pleas that you call pleas in
abatamegt;_as pleas in abatement. They are all dilatégyvpleas.

Mg, 01nsj. ﬁew; a ﬁlaa to thes jurladiction of ﬁhs.aub-.
Ject matter mizht well be eégsid@rea as a plea ig,abatemghtg

Ypr, Morgane I'am nﬁﬁ talking about that, |

Mre Olneys, But a plea is made‘ta £hé effsgt that there
has not been suffiaient service on the'man; and thgt does not
sbate %he”aetion, o | |

Mr. Morgam. If 1% suscseas; it is 2 plea in abatemsnﬁ‘“
to the writ. . | |

Mp, ﬁébie;<f§nt hs‘égn get &nétaé?’gerviqé,abhaugh,&ﬁﬁ
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M, bonworph. We, do not use that expressions
Ny, ﬁérgan, I know you do ﬁot; because you are under &
code. | | o |
 Mr; Donwor the 'we can do,it_at any timé within €0 days.
lr, Morgans Yos. :
‘Mr}iMiéghell,_ How ﬁ@eg this guestlon of teﬁminelogy in
plea 1n.abatémenﬁ(arise? |

My, ﬁéﬁan;{r I supgass, &ecaﬁée the p;eés are a114re-_
garded Qgiaiiaﬁéry pleas; and any dilatory plea 1a’a plea in
abatemgnﬁg' Now; és_aigﬁttar éf fact; aJplea to the Jurlse
éietianwia,haﬁ a ailataxy plea.

‘z.Eer* Sunderlands There is no émbiguity?
| ‘Mé, Lgméﬁﬁq The only ambiguity; from the standpoint
"of the av@&age'lawyar is thaﬁ‘whét has been talked about in
that connection ﬁaét 1awyﬁrs.wauié.nbt‘cgll a gpecilal appear= '
ances. I think we could restrict th&t'tajméﬁieﬁsté.éﬁa%ﬁiﬁq%,
or challenge the juriééictien'af th@ sourt. | |

M. wzitehs;l; over the person?

Mr, Lemanna 'Ies; over the p@rsan;.anﬁ therefore all
we need to 4o now ls to ask th@gaurt‘fer‘fuyth@r’aonsidsr-
ation of thap}quastipn,'cﬁ thephrasing on this polnt in the
1igh§‘9f that e |

Desn clark.' I ﬁﬁink I would make my own §ur§qge a
1ittle cleaver if% I sai@% iastead;,“ﬁe speclal appearance

is aeaaséary“*tgkraiééfg‘ggfgagegéﬁthe aefeﬁdant does not waive
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such defenses by not noting‘a éyeeial a§pearanc§3“

Hp, Mitehells Without following 1t up, béggﬁée 1t 1s
all in thevpapersil :

Deéin Clarks Yes, because it is all in the papers, t hat
have to eamé in very prempt%g; | o

@r.‘ﬁﬁgkérsham. The ?ractieal point 1s this; A mgn |
fileazun)aﬁawer and takes ebjection-bc the jurisdicti@h over |
the person. In the flrst place, that questlon dees nof ceme
up for decision untll the case gomes on for trial, and 1f wh@n
1t eomes on for trial Bé is defeated in that, he has got to AT
go right ﬁhrough the fila aﬁd‘aﬁthorizeia 3udgﬁén&, and;h§ ap~1ﬂ
peals from the jwdgmant, ané that 1s one of the errOrs assigned;
On the s%aer hend; 1f he appaars apeciagaang moves to dismias, |

and the motlon is d@nied, he hasggat to appeal ?ight away f?@m

_that erde? and get a rovieu,

lr. Lemamn. Mot everwhera. ft 1s an inberloeutery
orders 7 |

Mre Cherry. 1t 1s not a final judgment?

lie, Wickersham.  If he appears speeiaﬁ and moves to
dismlss and 1t 1adenied; he had a right to apgég;g

M??iﬁgrgﬂnf That is by statute in New Yowke

Dean Clarke. In ﬂew York théy'havé appeals on all
sorts of ‘things like thate /

Mr. @iakeraham.-' well, = prsliminary questicn liks<.w

that 13 aettlgé befers we are arawn 1nte the thing, and it ls
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of great valus,

Dean Glérk. L must sé& that I ghink it is.ﬁak-an adm
vantage. In some cases it may be. In many cases, where the
defendant never g&ﬁﬂa%n, 1t 1s Just egloss of time. Now, you
Just have to try to make 5emavjudgment as to how many cases
there gre of thﬁt'kind;

Mr. Wickeruham, Wéll;’if he does not win; he ought %e
wine _ |

Dean Clark. Well, unforturately for him, that does not
happen. They never win in New Torks (ﬁaughker.)

Sy, Wigkersham; If an offiger 1 sued who happens to
be in New Yark; anﬂvths corporation 1z the party; I do not
é_ﬁhink tﬁa‘eerperation 1s drawn 1ntélitg
Dean Clark. I do not think he should have to come in
.,ﬁﬁiéﬁﬂ,hé wants to ﬁaive 1t. |

lip, Wickersham. W§11; he does not waive it.

Mp, Olney. Th@ trouble i% that you put In the eatew
gory the matter of what we eaii,ééeaiél appearance-~that 15;
the mere matter of jarisdié%i@ﬂ @?%ﬁ the defenéant QersonaEIy;
| y&rsonal jurisdietion over him, with sueh mattara as a ples
in bar, or a plea of another actian pending. Naw, go fay as
such nx pléas.as_thgt are coagernaé, whilch are atrietly pieas
i abatzs‘ménﬁg the -défénciant ought to be permitted to put them

in his enswer, and try them aiang with all the rest of the
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case. But so far as a motlion to quash the se:x*x%iee of sum=
mons is co;ieeméé; and that 1s practically what 1t amounts to=-= ;
he ought to be compelled to make tha.t before he pleads. He
ought mot to have the privilege of making a plea of that aerk;
and also of putting in an answer and welting unbil the time of
trial before it i deberminagble~«1f theve 1s going to be any
ﬁrié’l at all now. | |

My Morge.gz; Ee gat that now under the Federal deeisionas,

Mre Clneye Fe ought not to.

Mr. HMorgean. He getg that ne;w; and then he c¢an go in

and make his motion on the merits, and it lz on appeales

My, olney (Interposing). Put he ghould make his motion

and have the thing détse’miﬁeé, and have 1t &ehermina‘&

e for
all. -
Me,. %E&grﬁm Wnhy not 1et him pleaa, and ha'a'e it de~

¢lded at the sems bime? / .
Dean (lark. Judge Olney sugges%a thet this 1s en appar-
en‘s/gi:‘antage to the defendant. ;i:’ aeems to me it is the ethex* |
ways It seems to me that the matter of comgul@gﬁ to the de~ |
fendant 1s glving hisn 8 chancs ‘ce delay the ¢ase on aemething |
that probably. c‘;eas not count, The ,wmle philosoohy of making
the defsndant speak up pﬁgmpﬁy and st once 1s to hamper the [
defondant-~~to ecut :dm:m his ehang‘ae:g of delay thraugh these mo=

$lone and wsaeedmgg; vhich Hr. Morgau very properly aalled;

as they are often called, "dilatory motiong.®
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Mp, Lemann, I bave always drawn a distinotion between
these and dllatory pleas. We call these Jurisdictional pleas
Ygorreabory.” And T think the average. plaintiff would want
Yo know~-pleas iﬁ abatemént and those things are dllatory«-bub
I think %hé &véﬁégé pleintiff wants to know whether he has the
defendant in exvﬁéﬁ; and he likes %e'fééi; if the defendant
doss not raisge t hat point at the gump; that he is out of the
pleture; wheﬁaas.ﬁhe effeet of the other method la to keep
him in the pletures and many of th@jd@feadants také aévaﬁtég@.
of that; because they do not railse the polnt whenever it Wbﬁlé
be helpful to the plaintiffr.

Mrf Mavgaga VYeda |

Mr. Olney. There is this thought about the matter;, -
that perhaps Dean clark overlooked. I think these mgtieaa to
quash the serviee of summons act very rarely as delaying the
‘aetian; unless there is genulue merit in the motion. It does

not come in the closs éf_diiatéryzﬁactigs>g§ ells It is raroly
used £ or that purposeé. ,

Dean Clark. fﬁkﬂ@r?@&f?b&?@ﬁ&hly in mind the préeeéura
. under Rule 86 ~ Under Rule 26 the dafanﬁgnﬁ normally is sup~-
posed to file his answer telling everything, and then any one
of t he aggaziﬁg’3i§§$-ex,tha éa§enéant§ can ask the egourt for
g hemring et enﬁe; or the court may order it, and th@Y,ﬁﬁva,

" gettle the whole questiony tbhat is, you have got the defend~
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ant on regcord; and then 1f 1t looked gs the matber will end
tha'aase; then you may have your preliminary hearing; but you
; are not supnosed to have your preliminary hearing unless i§> |
| looks that way. That is in the body of Rule 26: "The court

| may; on such motion or of itz awn,metian; or on motion of the
| opposing gayty; if it finds that a deglslon on such defense may
 finally dispose of the whole or & material part of the aetiea;
eréer the aatiaa,ssﬁ_ﬂewn for hearing on such dsfa§s§a¢ on sush

hearing, the court may take such action, ineluding entry of

final judgment, as maey be ap ropriate.”

Mrs Olneys W@ll; so far as the average of what we
lawyers would e@li 8 strict defense by way of sbatement 1a
% é@neerna&; this rule ?eéuiring the ecourt to consider it in ad-
z van ge is a very valuable one. VYhen I found it in the ruies;
| it got my appravai;_ﬁs the vesult of axpa?iaﬁges)ﬁhat I have had.

In one case I interposed my plea in bar, and asked the c&ﬁrﬁ‘té

consider it, and we spent three weeks on the merits, agérﬁhaa |
the court decided it on a ples in bar. Bub those gi%%s are
éaﬁiﬁely'diffarent from this matter of éuashiag sé?ﬁié@vef sl |
'mans. | | |

Ny, Domworthe I think that would be shown by glving
¢consideration to what actually happens. Take the eagev@f the

'§ Quality Mining News., Tha Mining News was sued in its own

rlght. But assuping that Quallty was executor of his father!s
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estaﬁa; and he was alive--assugiing it was legal. ;Kaﬁ; Quality
the @xeeuter; serves the Mining ﬁaws;and makes this effeetlve
services If the elder Quality 1s dead, and therefore the

. plalabliff has no capaclty to sua; that is a plﬁé in abatement,
whiech uaéér Dean Clark's suggestion becomes one of the defenses
to be hriad§ like the others; eand under the Gaﬁatihuﬁign of the
United states; thﬁtgissua; whether Quality Sealor 1s living or |
f dead; must be tri@d;by a Jury if a Jury 1s damandea; although
g-it s a ﬁﬂ%éer of abatement. Buﬁ your motion to guash.ﬁae
serviee im nevor gets to the jury. |

Mrs Morgan. That 1s plght .

Mr. Donworth. And thab shoulé be recognized as a very
different thing frﬁm what we have been discussing. The motion
to quash serviee, 1f coupled with the jJustification that this
article 1z true that was. published against deceased Quélity;
where are you going to get?  Then you get a Jury trial; and
you ha%e Yo prepare your case aad go in and %?y 1t before the
Jury, as to whethe? this eem@any was really doing buainess hare,
and all of that. And, gentlemen, thie ia a very aistinet mate-
tor~~the questien of whsther you have appearedﬁs%he day in
¢ourt has nothing to d@ with these matters, really, as telabate#
ment under the modern practice. |

Dean Clark. I am sorpﬁ to say that I must believe my-
gelf that that is more of a dllatory motlion thah almost any-

thing else, because 1t is not getting anywhere, really.
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Np, Lemenn. T think there you beg the question. I
thiﬁk'ﬁhe ave?age lawyer=«you teke the practicing 1awyers,anﬁ.;;f
Ei rather think the magerlﬁy will agree that that notion is
! rarely made, unless there is real occasion o make itg and that

- the abuses af delay some a hunﬁred timea an&ar ths other ceurt-

jwhere they would eome one time under this e« ;%%h:

Mp, Morgen. Granting. that &a you ge% anything ﬁﬁ?gé

- 1f you pub that in your answer, anﬁ if it is really to be sup-

| §arted by svidence in your answer, ycu will want to get 1t out
of the WaY. | o
: : if

Mip, Temann. Weil 1 feel that/T ought not to Ee hrought
| intg that court 1 ought not to be put under the necessity of

f guﬁting 1nran answéer. As I understanﬁ; Dean Clark goes to thé'

{ other extreme. He says you can in advance of your answer,

; by metion; present all the dildtery arguments. But eer£aiﬁly,

; ir yéu ayergéiﬁg to do thate |

| Mre Morgan (Interposing). Bubt ny argum@n£ is for outs
 bing oﬁ% the motion and reguiring them to put in an answ%r;

E and then there is no reason why 1t has to be tried by Jury.

; Wity cen 1t not have the same effe&t-és e motion? »

Mre Lemanna I think 1t would be well to say éhallenge

f o the jurisdiction must be in 10 deyss eout it down to 10

f dayss say "Come In with your motlon to quash the service in
E.ten days. " T think that ought te be in a class by itgell,

Mr. Morgan. At common law, 1f the sheriff made the
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return, and they answered setﬁing up that ﬁh%qsharifffg rotur
was false;_the charre that 1t Wasrfals@ would bé-demurrébl@{’
because you could not lmpesch the sherlff's retuﬁﬁ. Wow, tal
it in I1linols, whiech 1s has the common law practice. If the

excepltlon appeared oo the faco of the rebturn, then you could

gttéck 16, but 1f 1t did not appear on the face, the wni%fgév

could atback 1t was by a plea in abatement, or o dilatory pl
i to the Jurlsdiction. ‘hat was the only way of atﬁaeking ik
in Illiols, ané T take it that ﬁoulﬂ be the only way in {111
nois to handle it. You could not briﬁg the thing in your
dilatéryrplea; you could bring in only things that appéareé'
| on the fage’sf the record. |

lire Wickershams fYag; but we have a different notlor
ifn this country.

My, Morgan. Ggrtaf&ly; we have a dlfferent notion. -
Mrs Wickersham, We have a‘prébiam of a moblle peop!
f moving from one Jjurisdictlon to anather,-’feu have a raqﬁirn
_gm@nt that proceedings may be brought in certain gl&Césa £
'%have this quogtlon of representation. A man comes to New '
- and works, not having a place thew@;‘an@ not doing a1119f7h
fbuainegs there, but 1t 1s sought to extend jurisdietionraf
;ﬁ@%'fo&k court over him by servica of' process in gbe clty o

éhaw orlks Now, why £hould not that question be tried out

speddily in the simplest oossible way, without subjecting
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the defendant to the possibility of belng involved in the
Jurisdictlon by heing required to prepare his defense, and
ge into all the rilgemarole that iz necessary to et ready
for trial? It seems to me, In the interest of the bﬁsiﬂesé
of the court that there ls no resson why you should burden |
the court with all the details of work in a lﬁwsuiﬁ which d&as,?
nét belong in thé ceurt; and which would not engble the judge |
to deeide promptly«~because 1t did not belong in the court
snd would be removed from all other business In the courte

Dean Clark,  OF courae; that is provided for in the
rule.

Mre Wiekersham, It 1s provided In the rule that 1t 1s
requisite to file the answer,

Dean Clarks Ne. I was not whally true to my own canf'
_ victions, and I put in the motlones

Mg, Donworth (Interposing). ﬁsll# you havﬁ to file the
answer.

Eegn.Clark. Nos

My, Lemann., OF eeurse; there is o lot to talk about
in addltion to this.

Dean Clarks Of course; in New York you can put in your
anawer. |

tre Wickersham,  Vese |

Dean cla?kq,r But 1 glve hié;ﬁhe optione -

Mre Mitehell, And then when you put in the answer, -
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you gilve elther party the privilege of declding it in ad-
?anee; |

Mre Lemamm, T am affaiépfﬂéan Clark has not given
us & chance téimake any motion 4t all. At the bottom of
Rule &6 1% Says; “When the defense 1s such that it may abate
the action or otherwlse avold a declsion on the me?iﬁs;'ﬁhe
defendent m&y;‘in;liau of the abeve; file his motlon, in ad«
vance of his snswer, wherein he may present such defense,”
‘New, 8 m@ti@n af'that kind has nathing to do with any defense;
elther 13 abatsmen; or otherwlss.

Mrg Mitahe;lf You object to the term "defeonse"?

My Lgmaﬁng Wg&l; I think thaet language ought to be
@hangeag' | |

Nr, Dodge. éiﬁ you intend to raise the point that the
defendant could make a motion In which he was trylng to raise
the quastian of juriadiaﬁian of the eourt?

Dean Clark, mn, I thought he should n@t.

Mrs Dodges W@il, I think that showld be made piain.

Eean Glark; Kew, I anmat ene@ at the point that, of ';‘
course if ] matian 1s not a defenss, I sheulé maka it elearer¢

Mrf chgrﬁy¢>. X@ﬁv'rule sugggsts that 1t is._

N, “Wiekersham. What I objeet to i making a ﬁef@n@é
ant who is’aaughﬁ to be b?eught in; and it is qussiiangbls

whether he 1s brought inesI would like to know whether he
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is brought in ﬁh&n he appears to defend the action and ine
stantly raises the objectlion whilch goes to the roots efeﬁh§ 
whole thin; |

- Mr. Mltehell. He does not have %o do it under this
rule, | |

 Mr, Wickersham. That is what T would 1like to know; be~
éause sometimes Dean Clark says he does; and sometimes he says
he does nokes |

Dean Glarka Ne; there 1s not any question but what I

did.acta And in the rule I put in thea&iginsl motlon, I
suppose th@ rule vauld sover tne summons matter, But agaiﬁ

T say this 1s a qusstien of werds to carry out the 1dea, and

ir thesa.werés do not do that we want to put in different words.

lip o Lémgﬁﬁ. Bﬁt suppose I am in cau?t; and I have some
dilatory plea. |

Dean Clark. He can put them all in his answer.

1V Lemann., That 1s what I am after,

Dean Cl%fkg Wsll, he does aat have to put them all
in his anSWQr; | |

Rl Lemﬁnng Bub he would have to put hils jurisdieﬁi@nﬁf
abgee@ians, and his other abatement objectlon in the one pleaaw
ing. ‘ » |

Deaﬁéglark, Or in his answer.,

lizs iémaﬁn, Therefgre, if that ig‘bras‘ he cennot do

‘what Mr. Wi@ksrsham and some of us think ought to ve done,
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that 1s, s ettle the guestion of whether he ﬁés got to defend
this suilt, before he ralses anﬁ etheﬁ 1ssue$;
Dean {larvks why not? He makes his anaw@r in advances
Mr. Lemsnne — Yeog, bub if he has his abaﬁement mattar,
he must throw them all into that mobion,
Doan Clavk, - Wo. A 5 : _
‘ ﬁrf Miteh&}ia | You mean he hus to §ﬁt ‘them all 3n?
Mr, Lemann. That 1s what T uad@rstc@d, and that %\ whgxnéi
I would personally ebjeet toe < ‘E o |
Vr, Dodges H@st of them cannot be eeees on motidéﬁ bew

cause they iavolve’ quesﬁi@ns of faet<=on this questien af ghing

N

buslness 1ﬂ the state, it involves a jury trial, if 1t is a

Jury ecasoce |
Dean (Clark. I suppose that comes Iin vhere Rule 26 aaya;
The defand&nt may, in lieu of the above, f£ile his motlons®
I supgeue you want to pub in_ "In lieun ef;“»er fin addition
to¥
Mr. Mitchells As a matter of praatiea; 1s a man én~-
titled to a %?1&1 on the éu@s%i@@ whether he may be sued in
that dlatriot? | |

Mr. Dodges, On the question of domielle?

Mr. Hitehells Yeos,
Mre Dodgee« I do not see why not. 7
Mr. Uitchell. I em talking about the statute.

Myr. Donworths Well, bthe provislons of the statute re-
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garding the tlme in which a man must be served are local mate
ters., A man sued in a wrong district may stay there, unless
he makes a speelal appearance; as I inberpret this ﬁule, a
man gued in a wrong distbict must file hig answer on the m@rits;
in which hé‘must say, "I ™mned in the wrong dlstriet and I'ﬁant4
to getigﬁts“ Tt seems to me that a questlon should not be
ralged ébeut thats

Hprs Mitchells He does not have tow He can ralse it in;
advance. But the defense is one thatb mgy“abaﬁé:ﬁhé actlon,
or otherwise avold & decision upon the merits.”  “he rule
tEiﬁs&lf states that.
Mre Olneys I would not agree with Judge Daﬁwa?th that

uader thils rule as 1ﬁ'reﬁﬁé‘new,ﬁugﬁmaﬁ - would be reculred to
make amotion to %ﬁash the smmmﬁnég | I think th 8 has no applié
cation teo 1t at alliﬁheéause it déais with the defense to t he |
acbiony ond 1n these days a mobtlon to ¢uash the sumﬁ%ﬂS'is noﬁ
looked upon as an answer ag Lo the merits,. |

Ure Mitehell, #e sald the defense,

lr. Lemenne How about the constltutlonal question?

Mre Mitchell. I never consgldered the mabter aaka,jury
trial, as to whether it is a sui% in the right district,

Mre Dodges Suppose he pleads in &ﬁatemenf; that he is
not sued in th@ right4disﬁriet; and T %himk he ls entitled to
& jury on thats |

My, Lemanne How about a eorperation?  That ls a mixed
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guestlon of law and faet there.
Mr, ¥Mitehell: T never ﬁeard of that kind of case.

Mp. Lemann., I have, I know one case that was referved
to & master by the dlstriet ecourt In New York.

Mr. Dodge. In Masaaehaaatts; 2 plea in ababement would
be the yégular method of n?@aéeéing; and it would be tried by
Jueys. |

fpof., Bu derland, That ls teuwe Im Illinois; but the
Féderal sourt refuses to follew it. They allow the flling of
an affidavit. |

My, Horgan. And of eaurseg 1f 1% can be tried on motion,

bt must mean that 1t must be possidble also in court bto put in
a plea. Ybu can get oub of a trlal by th@.ds%iea of a motion,

insbead of an lssue for trlal.

Prof, Sunderiand, The requirement of the Illinols court
1a th&t they must be tried by e ju?y; but the Federal courd
refuses to take o plea in aba%emant; and in teking a motion
on affidavit they get somewhere withoub it,

live Wickersham, I agree with Dean Clark in %his# that

those things ought to be included in the answer. It goems

to me that those things go %o the root of the question whether
that case belongs in that cmnrﬁ or nag; and that they ought

o be tried out and dlsposed before you go into the merits

of the case. I think 1t is the ﬁngia@sg of the luwyers gs

save the court from being eslled upon to devote 1ts attentlon
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to & Lot of things that 1t has nothing to do withs

N, ¥itehells Well, when thisz yule expressly provides
fwat-wthe ladd sonbancs of Seoblon 16 glves a man the alters
sakivey Anetead of sekbing this up In bls anawer, %i@ may make
prelininary moblons.

Mpy Lomanne WOLL, he has gobt to put all the obler
things In ths woblons

Yra %ﬁiﬁs{zh@mg Welld, you are gebbing down to detalls.

¥, Wiekerghewms, Well, beke thet line thabt says, "No
speelol appeerance io necesvsary to ralse such a defense, buk
ell 'sash, deferges shell be desmed waived 1f not ralsed in, op
prioy Lo the filing of, the answer," 1% may not be necesgar)y
t relge a Jdefonse; bubt the quesiion i@, if the special ap- |
DOSTENCE ’3..25 not necsssary to rrise Uhe defense, on the othey
hand, 1s bhe special sppearanve adulssivle in order %o aveold |
the censoquences of a deslslony A AL ls edverse o the deo=
f}&’;}gé\? _

Hee HAibehells,  Whot sboub this Zawgueges "When the
dafonge ln guchP-=Lob wp suppess hab %ﬁi ngrd "delenss” i8
proad apeply te inglude senvlie~slwhen the Jdelonse is wei:i
that Lo mey aude tho eehbion or obhepwise sveld & deelslon upbn
Fhe momita, bhe dofendant mey, v liew of ihw gbovelwenow Tthe |
ghova® 1z o oub those bhlags i’;; nig susversefor file his
mobion, la advanes of ihe evwway, whovelu he usy present such

defenss and sk Iamediate hearing thereof."




356

Mr. Wickersham. I should not have thought that the
fallure to‘raise the question of Jurisdiectlon was z defense to
the action. |

Vp. Mitchells You amre objecting to the terminology?

. Wiekérsh&é; Yes .

Mp, Mitehell. DBut the prachtise 1s that he can get
those things decided before he puts in his answer.

Mr, Wiakershﬁm@ But I bhink thé question of whether
oy not you have get»grager_serviee on the defendant Wa&?gﬁﬁéﬁ
fense to the actlon.

Dean Clark. Well, 1f it is not a defense I do not know
whaﬁ it 1s. . |

Mr, Wigkersham. That is not a defense to the action.
That 1s an objection to the jurladiction.

Mr. Morgan. w&a&Q 1éek or jurisdiatian 1s a defense.

Mr. Mitehell. It is now 5 minutes after 1. Suppose
we take a recess until 20 minutes of 2%

. O3 o
(Thereupon, at IETE5 o'elock pemsy; the Advisory Come

mittes took a recess until 20 minutes of 2.)
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APTER REQEss;
( F?id&y; November 15;.1%35.)

The Committee reasgembled at 15 minutes of £ otelock,)

Mr. Mitchell. @entlemen; let us proeeeds Do you want
to consider anyga@atian with reference Lo Rﬁlévié; and take
that up now, or do you want to take up agaln Rule 267 Would
i& not get évmare érderly breatuent 1f we went ?aek to Rule
16 and reserved action as to Rule 26, If phat is satlsfacw
terg, I will starﬁ in that ways Now, is there anything more
you want to say about Rule 189 I think nete_ We passed a
resgolutlon aboat thatg |

Dean Claﬁk% That is the one that 1s called for under
the statute. . A _-

M. Miﬁeha}le Yeés., ‘That brings us to Rule 17.

lire Morgane. Are you gqing to put acything in Rule
16 about the spdeial appear§§§§§; be3aﬁs9 this 1s the only
pule thet has to do with appearances ag ggﬁgiis 1t not?

Mp, Lemsun, As I understood, we will pasg that §ar§ of
Rule 16 wntil we fight the battle of Rule 263 bucause 1t 1s
aémewhaﬁ tied wp with thaty  and I suggsst that we keep that
OPele

Mr, Morgan. All right,

4%?; Miﬁ@hellg £11. right, We will consider all of
those qu@stisns when we gst to Rule £6.

The next iz Rule 17, "Time to defend; default,"”
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My Wiékeréhgm. Ehe fivst qqestian there is reduecing
the time for servlce of the summons from 20 days to & days,
under the conditions speeified there, Is that/desirable or
possible thing to do?

Mr. Lemann. We dilscussed that to some extent last
night; did we not?

Dean Clarks Yess

B Nre Morgame Yes; we omitted that.

‘Mr. Mitehell. We took actlion about redusing the time
to five dava. ‘

Mre Dodges That is upon ex arte praaeedinga; but dld
that contaln notlece? I think iﬁ is disadvantageous to elime
inate 1t 1f there is a hearing. |

Dean Clark. i might say;'earrying out Mre Dodgels
suggesﬁian aemswhat, that thare are cases where the pafties
really both want quick aetian, and later on, in eennseﬁion
with the an%ryraf Judgmentg,the sourts are very saxieas in-
deed that 1t be provided that they be speeded up. Bub sup=-
pose, for examgle; the partigs wanted to get & declaration of
?ighta;;ef something pending.

Mr. Norgans W@ll; the defendant can answer the gsame
day he gets 1ty There 1s mothing to prevent his answerlng
earller. | | |

Mr. Dodgés I haé 1n.mind the case m@aﬁienaﬂ yestern |

éay, visere thers was an injuaetien aeught, and & short order,
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and obviously there should be a preliminafy hearing on the
merits. Should not tho Judge be able to efaer the defend=-
ant to come into court promptly? |

Mr, Donwortlis %@Ahave another rule ommotions, and a
shorter time. I think in an injunctlon sult the plaintiff,
in addition to his complalint, usually files a m@tiﬁﬁ;far a
temporary injﬁnctibn; which the judge sets down for hsaring
in a very limited time, | put the vaquifement farj:he‘gnawer
T think s genaral’iﬁ stating what 1t 6665¢7

My, Mitchell. Mr, Eséga; do vou not Think that %hé :
time of the defendant to answe?; when there is a motion fer¥§§;v
iajﬁnﬁtionﬁ should be fized at a reasonable time, as a matté?'f
of course?  Otherwise ysurwauid be left rather helpless eni‘ E
the nmotlon. ' | |

nr. Dodges Supose there is a short order ﬁetiae; of :5

three days, and order or nobtlce ln three days, and the d@fendév

ant comes into eaurté and he hgs not filed any pleading, aaa
asks to be heard on the @relimiha?y injunctiony and the caur§
is fanctianing; and ﬁants.tha action tried on 1lts mﬁritslﬁery
promptlys and the judge e&js; “I.wiil not issue thﬁrtempsrary
injua@tion; but I want this éase trled at once on the merits;
80 that th@'iSSu@>méy be ﬁétérmiﬁaé with respect to a @éru
manent iﬁjuﬁetiaﬁa“ | I think he ought to have a fight to
have the order lssued at onece.

Mr. Mitehell. Do yéﬁ mean that the obther slde desire
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to go to trial and ¥  §@§ proof.

Mres Dodgee ‘Wéll, he may prevent the injunction, and
still feel that the matter ought to be bried very sromptly,
80 as to know his veal rights, |

My, Lemanns Naw; vou can do 1t in a Federal equity
court, bubt this order that you speck of ls in the State prac-
tice,

Mre Donworths Tt 1s a restraining order.

Mre Lemenns I thought he was speaking of a case where
there 1s no applicatlon for t@m@afary'iﬁjunctiong and you‘ |
wanted to get the ease declded, and the judge did not wanti

to lssue a tem orary injunction, and he sald, "I want to speed

v p thls case,” TIs there any way in Massachusetts of meking
it snappy? I should not Imagine you could do that in Massae i

ehusgthsg

| Mr. Mitchell. My idea was that he wouldissue the ine-
Junetion untll it went to tviai;'and if the party dld not do
1t, he would still have an injunctlony so that I think the
rule should glve him pgwey*ﬁe compel the defendant to fille
his answer. If he wanted to flle 1%, he would be In rather
good shape, Qn‘a meﬁian’f@r injumcti&ni

Ny, Dobie. I8 there any fear of arbitrary ebuse of

this power? it seems to e that giving the Judge power to
enluarge the time 1s going rather far. Should we not also

give him the power to shorien it? I should rather f avor
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that myself,

Up, Lemanne Do you mean after hearing, or ex parte?
Sir, Yodge suggests alber hearing. - Then, you have another
hea#inga of course, B

Me, Miteke'l, Do you not want to leave 1n Rule 17 the
elanse; "Unless the time shall bs enlarged by the court for
¢cause shown," |

Mp. Dobles T think we ought to lepve that Lo the Judge.

Wr, Lemann, As I understand 1t, there is pes Judieata
In this Cémmittee, as we vobted weally uoet o glve him that
vower et all, %aw; Mre Dodge wants to go buek and give him
nower after the héariﬂg!

lre Dodge. Yes,

Mr., Lemanne. And you wvant to go béek the whole way?

Mirs Dodges  Yesy 1t ds a very good way for spoeding
up that matter,. i remexber a case where the case could be
regehad finally in three weeks,‘buﬁ In the meantime we had an
iﬁjwncticn trial before the court,.

fire Wlckersham, Did both p rtiss want to exredite 1%

Mr, Dodge. I do not recalls

Ur. ﬁiekargham. Lf both parties want to expedlte 1t
they can do 1T

ﬁﬁ. Dodge, But where one ol the porties desires 1%,
I think you can trust the judge to exereise the power ?eaéoﬁ*

ably{'
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lip, Wickersham. But the judge has pawer; on a motion
for a temporary restraining erder; to practically make the
defendant answerj; wlthout teehnlcally shortening the timg he
gonstralns him to flle an answer, because he grants a restralne
ing e?der; unlesa he brings in proof of a good defense.

Mr. Mitchell, I would like to ask Dean (lark a quesw
tion, The first occurs in brackets in Rule 17 and says, "Un-
less the tlme shall be enlarged by the court for cause showm."
Do you understand that to be an ex parte order?

Desan Clarks I think it can be,

Mr. Mitehell. New; in the next paragraph, you use
substantially the same 1anguage;a§d you want the time shor%@ﬁedé
without a hearing. |

Dean Olark. W@ll;’l supposed the next one also would
be ex garte, because I suppese 1t would be rather dilfficult
to get a hearlng wlthout getting 8 20-day delay, and I thaught
$here would not be very much harm donse Suppose the court,
on che ﬁﬁgﬁéﬁﬁ% applicatian; hag ordered an answor in.s'éayag
Then the defendant appears and says it cannot be done. Then
the judge says; "if 1% cannot be done ; T will glve yau‘ten

or fifteen days. | ‘
Mr. Mitchell. Well, his being in the court, he
can show the defense. |
Dean Clark., That 1s ﬁrue;-but after all, th@~f&u1ﬁ%

~is not very serious.
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ur. Bomworth. We have preseribed the form of summons,
and I do not see how this can work in very well with the form
of summons.

Dean Clark, I think that can be taken c&reAQery'wellg
Back in the form of summons I had a provision covering this,
The plaintiff would go %Q the jJjudge before using a summonss
The summons 1s 1ssued and the motlon 1s made, and if the court
has granted the motlon, you must serve the answer within whate
ever time 1s specifisd. |

lre Mitehell, I eam afrald of this reduction. I think
there would be a good deal éf opposition to five days, ox
ggggﬁ;‘aﬁé all of that. There may be eXceptlonal cases where
1t would be a godd thing. |

Mr. Dodge. Do you think thers ﬁsalﬁ st111 be object-
lon 1f 1t was not ex parte?

lpres Mitchell, T do not think there would be so much.
say 1f the plaintiff should go to court and get an order re=
turnable the next day; and if the defendant should then come
in and show that he sho:ld have more timee=

Mp. Dodge (Interposing). That is what I had in mind.

Yire Mibchelle It wgulé take the objectionable feaiure |
away a libtle, if you should put In an express provislon that
1t was to be afier notice of hearing,

e Cherrye Bﬁﬁ he would have to have that hearing

before he had been servedwith a comiplaint or 1t had been filed.
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Mre. Mitehells The court would take care of that; i
suppose, when 1t granted the application.

llp, Donworth. Bear in mind that the ylaintiff%lawyer |
will not a lways be a highminded gentleﬁan,(Laughte?).

lir. Wickershams Are there any s wyers who are not high-
minded gentlem@n? (Laughterii

lie, Donworthe I think for one ¢case where lir, Dodge's
situation might appiy; there would be 100 where there was dane
ger it being abuseﬁ% and that the bar would objeet to this
shortening before th@y were heard at alle

Ure, Mltehells I think they woulde

Profs Sunderland, One of the objectlions ls inregard
to summary judgments; one of the objections of the distrilet
commibtess was in regard to the shortening of the time, and
they were [inally opposed to 1bs

lrs Mltehells Will somebody make a motlon ta.eithﬁr

reject or adopt that clause of Rule 17 that is in brackebs?

Mpe ﬁargan; We have al f rejected 1t once. We
would have to retonsider 1it, 7

Mr, Witechell, Ve have? Well, if that is so, T thimk
a motion would be in order to that effeety This rule re-
guires the défendasnt to meke aﬂ3WEF‘Wiﬁhin twenty days after
the service of the summons. 'Remembév that Qnégr the system
we have adoptéég'the‘glaintiff has the optlon ta'atﬁaah.a

gopy of thecomplaint to the swmons and serve it with bhe
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summens; in which c4ase the éefandant hes a copy immedilately
on service of the summons. And he has the option that the
plaintiff had as to the filing of his complaint, or filing
the summons wlthout any coupleint at all. Now, 1f the time
for anawe# runs from the datéref the servigce of the éummens,
bear in mind that the defendant's time ls runnilng when he has
not had a copy ef ihe aempléint that has'baen fileds Now, the
way that ls handled in the Code States, vwhereihat sysbtem 1s
used, ls that if the eomplalnt ds served with the summons,
you getbt 20 days, If you flle your éemplain%; Or serve a
copy of the summons without the eomplaiat; then the defendant
may make a demand for & eopy of the complaint, and he has 20
days from the date the complaint 1is handed him within which
to serve his éﬁswers That ought to be provided iy this rule,
I think. |

Mre Lemann. We discussed thab yestebdayﬂfﬁlly; and
I wonder what aévaﬁtage there 1s in giving %h@ §1aintiffish$
option to Tile his camg&aiﬁt only ia.gaurﬁ?,’ﬂew§'ée foquire
a eopy always to be served with the SUMMOKS « ﬁféina?ily; if
a man gets & summong--we huave éiseussed~thaﬁ~aand we sald
that he would get & copy of 1bj 1f it 1s in court he has to
go to his lawyer to gé%;itj_aﬁﬁ_gf éé@rss, he ean call on the
other man o furnish its but why should it not always be given

) | ¢
to him by the other sides
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My, Mitchells. T do not know why he should not.
Mr. Olney. I think you have confused the rule on com-
% mencemsnt of an action by filing with the Clerk and the rule
In rezard to s ervice, which 1s found in Rule 13, which reads,
"The service of the summons upon the defendant, when a naturai%
person; shall be by dellvering a copy thereof and of the com-
plaint to him persenally;“ and 80 Oh,

Mr. Lemann. J‘hat is right,.

Dean Clark., Then we provide, in the eése where the
defendant ecould not be reached, YOu file your complaint in
court, and then it-is left to the marshal., Bubt there are two
ialtarnativas; that is; if you #re required to serve after filuf
ing the summons in the court-~did we not vote on that?

MZ‘Q LOftino YQSQ

Mr. Mitchell, Well, I was wrong. I overlooked sub-
divislon 2 of Rul 13. I withdraw my objection.

Mro Wickersham. Well, 1t sa&s twenty days after ser-
vice of the summons he 1ls required to serve hils answer, Onghtg
that not to be twenty days after the service of the complaint?

Mr., Lemann. The comylaint-is to accompany 1t.

Mr. Wickersham. Well, what complaint? | The time 1s so0
many days after the complaint.
| Mr. Lemenn. Well, if you serve the summons with the
complaint, he has the same time to anégef.

Mr. Wickersham. Now, if you serve the summons snd start




I that the summons -nd the copy of ‘he complaint should gQXﬂith;E'

'over me, (Laughter.)

- forms of pleading are abolished." Forms of actlon are abol-

ished.  But what 1s 1t to abolish technical forms of plead-

- course, if 1t 1s an "old wife's tale," that 1s a different

fthe action--and I think you have the right to serve the sume
zmcns without the complaint; but the time to answer ought not

;te run until the man has a c omplaint.

Mr, Mitchell. But the ruleswe have now adopted require

1t.

My, Wiekersham. Is that in there? You worked that 1@

Daaﬁ Clarks I understand that you did oppose 1t, I

% think you remain true to your coﬁvicticnsc
. Mr. Wickershem. I think so. I may be overruled but I.

- will adhere to my oplnion.

Mr. Mitchell. Is there anything more on that subject,;

' Dean Clarks? Then we will pass to Rule 18,

Mre Wickershame. I do not like bthat phrase "all teechnlecal

ing? Tvery pleadin: must heve a certain technlcal form if

it 19 golng to stabe a cause of actlon as known to the law. Of

Mr. Morgan. Are we abolishing the common counts here?
Dean Clark. 7Then we had better put 1t the other way--
"no tedhnical formsof pleading are required.”

Mr. Morgaen. ~“hat is probably much better.
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Mr. Wickersham. Thet would be better=~"no technical
- words of pleading are required."

Mr. Dodge. Equity Rule 20, on the left hand_si&é, does

ba; not have mueh application.

Rule 18 1s, "unless ethaéwise prescribed by statute or
- these Pules; the technlcal forms of pleading in equlty aré
abollghed," | i
Mr, Donworth. Where 1s that?
Mr. Lemann., Equity Eule 18+ But he reférred to Equity;
Rule 20, and placed that'oﬁ’the Oygesité page, instead of |
" Equity fule 18. " | »
mr. Donworth. Equity Rule 18 is neﬁfpfeperly'in.theré?%
Vr. Hemann. No, there (indicating) it‘is very Shert.
'Well; #quity Rule 18 says, "Unless othepwﬁﬁgﬁgréscfibed i
by statute, or thesefrﬁl@s;technieal forms of pleadiﬁg.in
Bqulty are aboiishe&." That 1s & diffefeﬁt.thing‘
Dean Clark. Now, the latter seﬁténge‘af Rule 18 com~
% pares teo the lstter sen‘ence of Rule 19. | |
] Mr. Wickersham. I would 1like to suggest an amendment 7
to Rule 18: Instead of the preséﬁt férm, add to 1t asmethingg
1ike the clause in both Illinols piaetiae‘and the New Ybrk |
Eivilg;Praetieez "But every pleéding,shéll contain a plaint};
and p%@cis@ statement of the féctéxconstituting'aveaﬁss of “
action or ‘efense."

Dean Clark. Now, I was golng to say that the object- %
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ion of many to this rule that 1t may be covered 1atér, bﬁﬁ
perha?s:if we protest several times it will do no harm.
| Mr. Wickersh&mi Yes.
Dean clark. But we do cover %ﬁis thing later on.
Mr. Wickersham. Yes; you have "Fébm of p}ea&ings“ in%
Rule 2o.

- . Dean Clark. Yes.
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stating the same subject? '

Dean Clark, That 1s true.

Mr, Wickersham. Yes, because all of those rulss méfé
oy less refer © o the polnt that I made the suggestion aboub,
It brings up that guastlon of what the pleader shall_staﬁéa
You have got three or four dlfferent vhrases bo éﬁsosa from.
The rule-in Sastione

Dean Clark (Interposing). Well, I presume Ghere ls
no 1ncansistena§; and I aannct see any incoﬁaisteaeyg it may
be that you'vrotest too mueh.” The eo:dibtion that you arve
cemplaining of now always comes in thé eaﬁglginﬁ, and I have
got in there Rule 23, | '

Mr, Wiekersheni, Yés% but Rule 22 1s "amendment to
pl@adiﬂgs“— and then there is 3u1a 23, "Complainb=scontemnts."
For the mement waiving the farm, I will ask generally wheﬁher

to have,
that Rule 18 1ls necessary or impartant anaagh/ Before you get
the amendment of the ﬁleadtngs, eb es, ought yo not te ﬁeal
with the subjest of whai ars the pleadings that may be amanded?
the eemglaint; the answer angd reply; éﬁa.?' Ought they not to
preéeﬁe the pyavisi@nx=sgaraing_amenémant‘sf the pleadings?
That is a mere matber of evdér;“éf gourse,

Mp. Olney. Are you Alscussing the last sentence of
% Rule 1&% |
My wiekershamg Vﬁsg

Dean Clark. I do not kﬁew tﬂ&t Rule 18 1s sﬁesially_-
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Necessary. It is orobably along the line a little of the
Equity rules, If you want to save space, you could leave out
Rule 18, or I could add another sentence in Rule 22 from Rule
18, |

Mr. Mitehells That would be better.

Mrs Wickersham. That would be better.

Mr. Olney. Wallg 1t seems to me, Mr. Ghaiéman, that
if there 1s a change 1in the last sentence of Rule 18, the rule
is of value; beoause most motions that are mostly used for
purposes of delay are motlions in ceﬁneetiaa with pleadings~-
to strike out this or that; or to regulre fuller proof, or
someéthing of that aors. Naw; thet 18 where motlions of that
eharacbey; that are used for purposes of delay, take the time
of the sourt and all the rest of it. *t seems to me that at
this point a statement that has the ldea of the last sentence
of Rule 18 is worth whiles I do mot 1ike the wording of that
last sentence of Rule 18; because 1t falls to distinguish
between thé effect of an error or defect in the pleadings Z
before %rial; and aﬁ the trlal, and the effect 1ls quite dAlf=- §
ferent, Here 1ls the auggestion that I have drafted: "Prior
to trial; errnrséa? defects inthe pleadings or procedure
that do not subsbantlslly affeet the just dtermination of the
¢ause upon 1its merits are to be dlsregarded, and after trial
no rgh@a?ing or new trial shall be allowed, nor any Judgment

or order set aslde or vacated by reason by reason of any
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error or 6ﬁfeet; unless it affirmetlively appears that the
same has gubstantlally prejudiced the party in the present-
ation of hils caﬁs; or has caused an erroncsous berminatlon of
the cause upon ibs merlts,"

T think something of that sort, that lays 3t down as
a grinaip;e that the judges mizght fellaw might be of wvalue.

My, vorgans I think the suggestion of requiring the
prejudice affirmatively to appear 1z important, because this
language bheve (indiecating) is used in a good many codes and
a zood mapy courts construing thils language are going to as-
sume that 1%t dld appear affirmatively when 1t did not appear
affirmatively, and I+t hink that ls important.

My Mi%@h@il. You sald "before trial", You mean
“before the eoneclusion of the trial?

Mp, Morzan. No.

ﬁr, Olneys I simply sald "prior to the trial,"

¥Mre Mltchell,. Well, 1if you mean?¥ trial; or the coms~
mencement of tvialé the same condltlon would not exist dure
ing the trisljy so that I thought you meant reallywes

Nre Olnev, Prlor to the ﬁ@ciﬁiﬁﬂg

Mre Mitchelle Prlor to thedselsions You <dld not
mean priﬁg te-thg trial?

Mre Olneye " Errnra;%g defects 1n the pleadings or
procedure that do not substantially alfest the Just deter-

minatlon of the sause upon ius merits ave to Le disregarded,”
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And then he comes Iin and says some "i" iz not dotted, or some
Mg 15 not crossed, and then the same thing happens sgain,

vhere it says, "unless 1t affirmatively appears that the same

has substentislly prejudiced either party,"

fipe Mitchells £ thqught yeu»meanﬁ éuring-th@ trialwk
Hre Olneyve Yess

Mo, Mlbehells You meant u;on completion of the u?&ﬁl‘
E?* Olney. Yés, that 1s trues

Up, Mitehells Whet 1 your pleasure aboutvﬁulé 189
Mre Cherrye That would be a general vule that would

not take 1ts olace among »leadir-s. I

¥

some »nlace whsre itﬁ gensral aopllcatlon o the whole p?eesdure§

think putting 1t in

would bhe wisge.

My, Olneys “‘hat 1s true, but the vpoint made 1s that

a8 relteratlon of the point would not do any harm; and L
thought it was of value here in comection Withrplﬁaﬁings,

@

because the ﬂllatery matiens on the dtff@ ent agints, and all
that sort of thing, are costly to the client,

Ure Cherrye right there he some danger under this
subheading of 4 of its beiﬁg narrowly cenatrueﬂ to affect
only pleading? |

.D@ﬁﬁ‘CEa?kg Possibly it‘shéulé be put right after
section Sé'
Yés; T had some ghabthing in miﬁd af putﬁ

lin, Cherro,

ti g It somewhere Lo make its appllcatlon genaral; the earller
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the better.
fp, Mitehell, Do you like Judge Olney's substitute

for the la:t paragraph of Huls 187

Wr. Dobie. - I lile that, I think Judge Olneyd

1

8 auge
g%SﬁiGﬁ‘ﬁhat 1t must be wade affirmatively to sppear is e gLad
one » This raport bere a stock report on Rule 19; which ls
rather a.gsnara} provizion or statute, snd I think it 1s &
good suggestiion.

Mre Mitekell. Could we vot refer it te the Committee
for revision?

Hps Horgaie I move that that be done,

(The motlon was unanimously
acooteds)

Mre Dobis, I agree with the suggestion that Mr.

Cherry made that we put thils thing rupther back, and if we

did that it wou!d be hebbter.

Dean Clark, It seems to me 1% might come iIn under
Rule 2, We can lnsert this 2¢ Hule 3.

lire Lemanns +g there a gonoral Pederal statube as

$0 the record &appeal? In that conneetlon, willl you have

your stalf give & genersl reference tothe statute, and we
would see where the provisions of these statutes would be

found here, Then we wonld find the corresponding Hquity

rule under the statubes WNow, I would like to kuow which of

these rulss eorrespond to the Hquity rules, and which of
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them correspond to the Pederal statutesy that‘is the advan=

tage of showing that you have not overlooked anything.

Dean Clarks Do you mean the next time we meet? (Laughte

Mr. Lemann. Yesy I am just asking about the Pederal

| statutes.

Dean Clark. Yes, there arc seversl Federal statﬁtss.
The smendment statutes are referred to in Rule 22 and are
copled here, "Seetions 767 end 777 Unitod States Codes"

¥r. Doble. 777 is a gencral one, 28 U,S, Co&eg T

Dean Claék. New; there 1s ormeon appeals that I refer
to later, | o

Mr. Donworth. | Where is Sectlon ?6? to be found?

Dean Clark. Opposite Rule 22, HOWQ %fc Lemann you
asked about the mpeal oney ¥Hhat would be 103 or 104.

Mr. Lenmann.e Thset has semevianguaga regembling this
languege we are now éiﬁausaing;abeut prejudicing or affecting
substantial rightay 1s that right?

Mr. Morgerns Yes; that 1is common Code language.

Dean Clark. Yas; I am pretty sure I ha?e-geﬁ that in
there. ,

| lire Dobles What is you ave after?

Dean Clark., The sppeal sagtion‘} Wéll; here 1t 1is,
a@pésite Rule 10035 it ls 28 U.Siéc; 391. It says;'"ﬁhe
court shall give Judgment after an examination of the entilve

regord before the court, without regard to technleal errors,

e
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defects, or exeepﬁiﬁns.whieh do not affect the subsyanbiai
rights of the partles.”  fnd I put that in at the end of
Rule 100« You sc6 now we have this in as a warnling to the
court.

e, @iqkarshém@ Yess

Mr. Mitchell. I wonder how about affecting the ace
tion before the court wheve fhe practice says they may make
rules of practics for the distriet cowrts I have proceeded
on the assumphlion that they Qoui& deal wiﬁh anything the dls=-
trist court hod teo da; in the form of sebttling bills of ex=
eagtian; and whatnot. But when you eome to telling the
appellate eou?§ what it eould or could nob éa; it ls outeside
the statahe; béca&sa there is no referencé to that in it. Ib
i 211 & quest%an of practlce and graeadurs in the distrlet
¢ourts, And téat is one of the §aeati@ns that I wrote out
and handed to éhe eourt; and they eonfirmed the impression
1 had that Wwe ﬁad to Limit ourselves te “Distriet Court pracs
Eige; iﬂsludiﬁé such practice 1n the Distriet Court which
form§the baaiaéﬁmr appeal, | This metter of settling bills
of exeeptlon ié'a matter of §yastiaa in the Distriet Ceurts;
and ineiuaad&fl of thatagzgégkgtatuteé But to say that
the Cireuit Court of ﬁpgggls cannot do Bf  ;§§§395 that
yeaches aﬁ% beyond the sééﬁukgg T ﬁﬁﬁkﬂﬁhaﬁ ought to be
sbtricken oub. gsw$Vgr;_wé &re not on that rule yeb.

Me, Wickershams The statute requires thab.
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Mp, Tolman. That occurs in one of these rules nowe
That 1s to say; theve 1s o provision that says that these
defeets shall not be the cause for a Peheariﬁg or a new trial,
Now, that rule as origlnally drafted provided for no person.
Now, Judge Clark changed that langﬁag@ only so fapr as 1t re-
fers to the trilal court.

Mpr. Mitehell, You mean én a motion in the trilal aourﬁi

Hp, Tolman. On a motion in the trial eourt. Bubt in
addition, I find a situation éuch a8 arose in the case of
Barbour Asphalt Paving Co., vs. Standard Aﬁ?halt & R&%@%r Coap
peported in 275 U.8., page 372. That went up from Chicago,
and the opinion was written by Mr. Justlece Ven Devanber, and

1t dealt with the rule made for Distriet Courts, and it held

that that rﬁle wag ko De consldered by ths_ecurt on appeal,
and it was arule*whiéh provided. that the narrative form of
statement sho ld be employed, and prohiblted the filing of
questions and answers. A full shorthand report in nine
volumes wasg filéﬁ;vané went up to the Court of Appealsg not-
withstanding this District Court rules The Cireuit Court of
Appeals declined to look ab it, reversed the case, and 1t
went to bthe Supwreme Court, which sald that under the clrcum-
gtances, because they always have allowed 1t to be done-~that
that was an abuse of judieial diseretion and you should have
reversed the case, %ith instruetions to file, instead of the

full record, a navative statement, And the case relterates
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that this rule; which wasa éiégé@fgégézgége, be reflected in

the other courts. Therefore, 1 think if we take the Torm
of providing for a rule that 1t shall not be cause for mobtion
for new trial or rehearing, we useé all the force within our
disposition, Angd it was on this very rule that the first
change wag made. |

Mp, Mitechells Yes. DPut there 1s that case ﬁhat T
talked about a few moments age; that under the rule—mﬁkiﬁg
power of the trial eourt, rules may be made in the trial
court which will form a basils for appeals That is a liberal
view of the gbtatube that you ought to take. I am not referps
ing to the faet that the Cipeults Court of Appeals may do thuse
and=s0 after it reaches thems 4And I do not thimk they ought
to have this ln there. V

ﬁr. Wickershams It does this: It necessarily ap~
plies to appeal, and would i not be a technical rule for the
Distriet Court? "o rehearing or new trial shall he allowed
or any order or judgrent set aslde or vacated by reason
thereof M ,

Dean Claric, Yeés.

Mr. Wiekepahams Do you have sn application for a new
trial in the District Court?

My, Mitechells I am talking about the end of Rule 100.

Nip, Wickershams I ¢id not know that.

Mps Mitehells  *t says, "On hearing of any gppeal or
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motion for a new %rial;"

5 o wiekershgﬁ; well; I «as referxhg to Rule 18,

Mre. Mitchell, I was speaking of Rule 100, |

Yr. Doble. Ithink that is applicable to both the appsl}w
ate and trial aourts; that 28 U.8. Code 391y 1t refers to |
an a@peal; etcs, "in any case, eivil or erininal” and also
pefers to all H,S.z§éurﬁs; Bo we cannot leglslate for the
appeallate eéurts; but I think thls will be takenas apply=-
ing to the Distriet Court, and on theother hand it wlll have
& good effect in the appellate court, I do not think we necdse

Dean Clark (Interpoéiag}. I do not think we need %o
conslder Rule 100 yet, |

Wr. Doble., I amt alking sbout Rule 18,

My, Mitchell. Ve have not settled thevmatter of the
first ﬁszsenﬁsnees in Bule 183¢ You have taken the last
paragraph and you have accepbed Judgé Olney's provision. But
the first ﬁwos#entenaes here; "gll technical forms of plead-
ings are abolished. For the purpose of determing the effect
of the pleading, it shall be liberally aonstrued; with a viewg
to substantial jJustice between the partlies.” What 1s your |
action on that? | ‘

¥y, Cherry. Was that what the Reporter meant to
4nelude in Rule 807

iy, Morgén., Yes, that would be added t o Rule 20.

ipe Cherry., The substance of the first two sentences?
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Dean Clark,. Nos when I made that suggestion I was
thinking o’ leavinz out the flrst two sant@nees; and adding
the last set@nﬁa.§¥ Hule 22, "Amendment ."

fin, Doble. How about Kule 20, which has to do with
the form of pleadings? I u derstand that the flrst two sen~
%ennas.w@ralshoaght_paasibly appropriaste there rather than
in a geparabs rule.

Dean Clarks The first two sentences can be brought
in there«

Mp, Wiekersham. Do not Rule 18 and Rule 20 deal with
the same aubjéet; ferm'af,pleadings; and should we not com=-
bine thoss two and meke one rule of them?

Deen (lavk, It cen be déne. I take it that Judge
Olney's supszestion goes to Rule 5; and thils goes to Rule 20.

lp, Chervy. ~ Yes.

lr. Mitchell. Theot setiles that. I wanted bo ask
shout Hule 17, The last peragraph says a8 default may be
teken agalnst him, There 1s nobthing sald there about prow
gedure, or enkering guﬁgmant,asse§$in§,§¥§g§%@%gesﬁ and &
was wondering if there ls any place where that 1s dealt with%

Dean Clark, We co deal with that, We had expceted
bhot the case would progeed ex parte, bub yesterday 1t was
voted tha?;;hers shpuld‘haignAéffidavit; and it has got to
 be vewrlittan on _is;‘hatz ‘basis.

 Mp, Mitchells You have that in mind?
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Dean Clark, Yes, I have that in mind, I shall not
have to say anything about covering that default, other than
g default by non-appearance; but I understood the Judgment
was that-all such defaults went to the court. |

iy, Mitchell, That is right.

Dean Clark, Well, I have that in mind,

Up, Mitchell, Now, Rule 19,

Hps wickersham. I do not understand the last paras

graph of Tule 19, where 1t says, "Any application to the court

for its order orlior to the tri-l shall be by way of motion,
Wﬁich, urless othepwise specified, shall be in writing and
shall set forth the vellef op order 5ought; and shall be cone
sldered as a plea and be subject to the ruke=trmt rul@é 2Pl im
e¢-ble to pleadings,"

Dean Clarks, Well, I may say that what I wanted to do=-
albhough I hesltate tomy it, but this Ls Lhe practlce that
I am famlliar withe-l wented to have all these papers, follow-
ing the orde-ly progedure, of answers and s0 on--which wmulé
méan that under thé suggested system they would have to be

filed with the court, and aagiés fornisheds and now they

would have to be served, and 1f the signing by counsel would
carry the effeets stated here; that siening by saamsal;'aaé
with the gilagatiéng there aéﬂtainé@;\shaulé~b@ simples In
other wor&s, these are gensral férmal rless

Mr., Wiciershams Whet do you mean? Do you mean supw




pose I make a motion to obtaln a mérg definiﬁe eomplalint, and
t he court makes the ordors the complaint éhan.amended in
accordance with that order 1s a pleading, but the motion is
not a pleading, and the order is not & pleading?

Dean Clark. T treat the motion e&s s pleading, and
of course what I assume 1s that 1t 1s to be called a gleaéinga%

Mr. Wickershant. @é11; I do not underatand how you E
san call it a pleading. It le nob a pleading. The pleading
18 an orderly statemen: of the facts constiiuting a cause of
action aé a defénge; You may call 1t anything ﬁéu like,
bub the question 1s, is it sorvect?

Mr. Dobie. Is not a é@ﬁurrer g pleading?

Mr, wickersham. A Gemurcer 1s g'pla&digg;Ubgéausa
it 1s well recognized as suchs |

Mp, Morgan. w§11; the English eourt sald it was so
fay from being & plesding that it was an exeuse for not pleads
1ng. |

Hp, Wickerstam, Well, that is true, kutb teéhnieally
it is ?sggrda& a8 a pieaéing.

§£@ Olney. %ham'i road this; the tho:ght that ot¢w
gurred to me was exactly the same a3 Nr. Wickereham's suggesﬁ;
fony bub T think Dean Claprk hed iﬁ m&#ﬁ; sb far ag the

moblon ltself was concerned, and so far ag pleadings were

sencerned, the rules with regard to pleadings sh@ulé gover

it Tow, L have written out this as a suggestlon: "Any
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asplication to the court for an order obher than aﬁ ezvgaéte
order shall, unless oﬁhefwise specified, bé on written Do f
tition or notice @é moblon, which shalii as to the order
sought, be considered as a pl@ading'aﬁé be Subgecﬁﬁas to its
contents to the rules applicable teﬂﬁleadiﬁgé; |

Hp, Wickersham, Now, my first question 1s, what i
it that is consldered as a pleading? Is it tbé application
to the court for its order?

Mres Olnevy, Ygsg

My, Wickersham, That certainly ig not a pleading.

Dean Clark, If you get out of Westchester and get Qferﬁ

??{\Qﬂvmruyk

66 you havé o motion as a pleading.

ip, Wiskersham. L never heard of it,

lir, Olney. Tﬁaia was lindk ed in thls way, ”ﬁhich’éhalié
as to the order sought, be consldered as a pleadlng and 56 | ’
sublect astﬁts canteuts to the rules\gpplieable to yleaéings.

HE o

ARy

lip, Wickershame ﬂbwg it is a motlon. It says, /
appllcation to the court for its order prior to the trial shali*
be by way of motion, shall be In Wfiting; and shall set ferth |
the rellef or order sought, and shall be consldered as a giead-
12@.“ Tnat is a metién to the courbs

vr. Lemann. Vhy should we not cell 1t that? In the
 part of the country that I come fram; and vosslibly some other
parts of the country that is what they would csll 1t. Now

we ¢all everything of this sort-~every document that 1s signed
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by ecounsel and goes into the record 1s a pleading,
Daaﬁ Clarke. BSo do we.

Mr. Lemann. And it 13 8 bad idea. I'leak@dﬁat“claﬁk
on Pleading," and I saw that it 1z mostly considered ag a plead=
ing. |

¥re Olneys All thet Clari had in mind in this proe~
vision wa: that the moving §a§efs on motiongshould be subject
to thersame.rales as pleadings; was not that all; Dean Clark?

Dean Cclark. That is alls

Mre Mitchell,  Why not say that?

Dean Clavk. I want to know what Mr. Wickersham has
in miﬁd, bécaus@ 1 can see the advantaga’of having one lmme-
diately applicable. Bubt if we want to éall{it a pieaﬁing;-

o hy should we not do 807

ﬁﬁ&*.k‘ﬁékersh&m. Because it 1s not. What is a pleadm
Cing? A pleaﬂing'is 8 statement of the faets cgnﬁtiﬁ&ﬁiﬂg the
d :eausa-of action 6r déf@nss, . It has be@n 80 recognized by
officials and courts.

Mre Dobles The line bet@@@n_one of these motlons and
demurrer ls very thine &nd Judge Clark ig his book has a
reference to 20 cases, The aa&plaint maﬁ fall to state a
cause of actien; and some courts say; "This is a rule of 1éw
subject to a éemarrer;“ and others safﬁ %o, 1t is not a rule
of an, buﬁ the fact; but it is a causé of astiong and theres

fore the motion to make more definite and certain." It seems
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to me that you can go on with a demurrer and get at this,.

Mre Wickersham. Then the amended order is a pleading
but the motion 1s not a pledding.

Mr. Lemann, Is the motion to dlsmise the bill in equityi
a pleading?

Mr, Wickershems No, 1t 1s note

HMre Lomann. ﬁﬂ;d%t is n@t}

Mr. Wickersham. No. It takes the place of the old
éémnrrér; and the demurrer bhecame & pleading. A mobtlon to-
dismigs btakes ths place of a dgmurre?; but how can you say
that the motion papers on an epplication respeching pleading
is parid of the pleadling? I cannob lumagine %hat.

HMr. Lemann. Ave we not dlrested Lo abrogate all tech-
nicel rules hepef

My, Wiekersham. £ know, bubt bhere is a limit to that.
One men will come in and tell a stery; and somebody will come
in and tell another sﬁéﬁy; and the Judge will do something
for him, That i1s one thing. But I am‘§p§§33é to abolishing
every fcr@ of judlelel éreeeéure. |

Mp, Cherry. In Rule 19; T think the only words that
will cauge A17flculty are the ripat words in the next to the
last 1ine;\t¢~witz "bs considered as a pleading and subject
tec the rules‘applieable to pleadings.” If that was left
aut; that setence would simply say; "be congildered as a

pleading” end not "shall be subject to the rules applicable.
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to pleading,”

M1 o Wickersham. flow, what are the rales?

Nre Cherry., They are theé rules in subdivision 4 on
pleadings, |

 §?) Wickersham. @@11, you gsay as to the forms That
1s one thing. But bthere are a lot of ruleg as to pleadingse= 4
when the pleadings shall be served, he shall answef; end 80
‘he rule applicable to the mobions will not doe

Mpe Cherrys Bub they ave not in this group, are %hey;
as bo service? |

‘Mp, Wickersham. No, but they are part of the rules:

applicable to thepleadings.

lney.  Can you rot say, "8 to ﬁh@i? form md
conbents? |

}ﬁ?;.wiek@raham; Thet would be all righh;

Mr. Donworth, I never heard of anything but three
things, the cemplaiat, the answer, or the:remlyg being aalled
a pleading. But wh@n I read this thing i’thaught I must have
besan aslaens I think Iin some of tae rules we have paS$§d;
the question has been raiééd, ané‘on‘that sémedquesﬁiem we
have passed on 1t hyp@t@etieally, ﬁsw, 1f thils rule stands
different when you ér@ gerved with a eomplaint and you make a
comp  aint and you make a motion to méks definite and certainee
you haﬁs pleaded to that complaint “or the time being, and
then the court éiagaseé»af yémr moticn one wey or another and

It will be another pleadinge
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¥r. Wickersham, @ell; as a general rule; but in many
cases when vou make that motlon you get an e xtension of your
time to.glaaé untll the declsion of tire moblon. This motion
is not a plesding.

'ﬁr{ Donworth,  Yes.

Mr. Wickevsham, You delay the time for the service
of" your pnswer until the time for a motion to make more define
ite and certaln,

Mr. Mitehell, It sees to me that on the questlion of
the use of the word, there are some people here whothink that
the pleading includes such things, and others who do not. Wow,
there are other in use, and 1t does not make any
difference What uge we apply 1t top if ﬁcw want to avold the
issue; why not adopt Ur, Cherry's suggestion and strike oub
"as a pleading” and add “spaaiél annlicables to the form and‘
the contentss" thereby you would avold the isgue. Is there
any reason later on in tre rulé for calling a motlon & plead=
ing®?

Dean Clarks L will have to check that, because there

o

4o some other thinus Eg&t-will‘havé to ?e covered, Now, here
ig the pointe=Il hegltate to throw this out: The rule®as to
the answer provide that the def@ndant must file his anéwer

or otbler defense within 20 days.- I think that amotlon to
make more definite 1s a defenses |

ilrs Donworth. Tn order to bring about action by a
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rPlGmw
My, Olney {(Interposing)., You are going to open the
whole matter to delay. When I read thet I dld not under=

stand what was meant, but I su.vose ycu‘had in mind require
ing the defendant to answer; and 1f you wanted to faclilitate
that anfavoid delay. that 1s t'e thing to doa

Dean Giark. or caurse; I think there 1s a danger,
but I have covered that in my Hand 6 in here. I that goes
by the boaﬁd; Y think that had better be stopped.

Nip, Donworth. ?sll; you would have a fule substane-
tlally to this effeet; that a ﬁan'has a pleading and.exten&a
the time for the next pieading; subject. to such terms as the -
court may impcse.r That 1s uaﬁally done by a mction,ie m&k@l-
more definibe and certain, but it does extend the time, sube
jeet to the discretlon of the court, and I think it ought to,
because the complaint then 1s defeetive, and that should be
the case for bhat‘reason.

Dean Clark, T have snswered your gquestion, Mr, Chaire
man. This will have to go b&;k and be worked over, parti-
cu’arly on those cuestiong of tima; because this inﬁerpretaaﬁ
tion of time would automatlcally be taken care ef; if this»%%iiVﬂ
a pleading, and 1t would not be if this was not a pleading.

Mr. Wickersham. Buppese the Judge says, "Yes, I grant
the motlon to make more definlte and G@?t&iﬂ¥ and I require

that to be done 1n five days,” Any judge that vegards
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himQ@Ef a8 bound by the 20-days rule;gﬁgﬁégga.m@tiun to meke
more definite or strilke out as being redundant.

Hlre Dobles ,He may extend the tlme.

M Wiekevshaﬁ, ﬁa may extend it or shorten i1t, I
ls not bound by thgirules a8 to the tiﬁe within whish.pléaﬁ~
ings may be filed., This is as to the time in which pleadings
may be filed, and I think you would run into &iffigulties
there, ané you would bake aﬁay fiom the court plenary power,
and L do not think it tends to make the proceedings simpler.

I think the reVefséc

lip, Mitchells T am not clear as to what you are drive
ing at. | Is there anér discretion as to whether a motion to
make more definite and certaln 1s & pleading? Ea?m*;f; there 1s
not any objection bto taking elther way out of that If you
find there 1s any advanbage n 1b, And the questlon I meant
to ask yau; Dean Clark; is whether the rule that hils sﬁaté*>
ment be consldered ag o pleading would upset aome of the other
rules. ir iv ﬁaes;‘ysu can sbrike 1t out, If 1t does not,
it would seem easler to take the statement, that 1t should
be consldered a pleading, in order to pregent the redraflting
of other rules,

Dean Clark, I think 1t does upset some of the others,
but that is not an incurable matter.

Up, Lemann. As I understand itgnaw;.a motion 1s not

a pleadinz, end I would not have to do ‘that g@a@r the riles
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Mr., Dodgs. he gquestion is whether it is subject to
the rule. |

Dean Clark. My suggestion vas that we put in that
28 to the rule and the content of @ieadings;-

Mr. Dodges Yhy not leave those words out?

Dean Clarke. I prefer that.

Vr, Wickershams ?aréoﬁ me there, How can you make
a motion teratrikeé or to méve to amend a pleading; subject
to the rule regarding the form and content of the pleading?
%ﬁ’do&s not caﬁfarm; There 1z no reason why you should at-
témpt to méke 1t conform or not .make it conform. I attack
~that because I say it 1is ?eﬁundant; or 1t does not clearly
set forth what the gide is'as to that; and T ask that 1t e
m-de more sp@cifié; or that ecertain t hinse be removed. If
that apsliCatiOn/éi conform to the rule of @1eading; why should
vyou attempt to use 17

Dean Clavl. -Eell; it will not do anybhing more than
1% should do, We would start off with the heading es sug-
gested, and have the pleading gilve the name of the eaae; the
neme of the court, the neme of the docket on which this case
would be a ﬁbticn; and allegations divided inﬁé paragraphs; |
ending wiﬁh.éigning by @ounsel; whi b signing shall be sig~“
nifieantab 7

Mpe Wickeraham, It_waulﬂ be slgnificant that it is

brought in good Talth, but you overlook the fact that then
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vou must set forth a statement of facts;‘wheréas the motion
to make the complaint more definlite and certaln does not state
that at alls |

Dean Clark, - That 1s a premise that we cannot accept,
from the history of my own State. Xbu acegept the premise'
that that is nee@ssa?y tora pleading. L cannot accept that
pr@mise; because I have lived for vears where 1t is nobt necesag
sary,

My, Wiekersham,  In Connectlevt you are require to
set forth in ysur'sﬁaﬁemant the facts upon which you depend.

Dean Clark,: Eat in your pleading.

e Wlckersham, I find in Section 30 thab the com=

plainﬁ_must4s%ata a cause of action. I find in Saeti@nkéﬁ
that t here may be sepavate causes of actlon, I find in Sec=
tion 36 where bherc are separate causes of action; and so I
find all through that they practically taﬁe a statement of
requirement for those which are causes of actbion or defense. 

Mr. Morgan. Tor specific pape?s?‘that was not ealled
a pleading; that was called a complainbe

Vres Wickershams ﬁéll; is that not a pleading?

My, Morzen. Well, you aémit that a demurrer is a
pleading., What does a demurrer say?

.. that the complaint

Mr. Wieckersham., The demurrer :

dségkgg;t@ facts constituting a cause of actlon. We have
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'abslished ﬁemurrers; and we have now a motian to dismiaa.

; Mr. Morgan. Well if a demurrer is a aleading, a de=

,m§§£e“ does not state the factd, It does do other things, liké

jthe mation to make move definlte and certain. |
- Mp, Wiekersm&ma From time out of mind a demurrer has |

been called a’bleaﬁiﬁg#}iﬁ 18 not, bﬁt it haé been ealled_sﬁch;l

Mr, Mitghglls I would like to take a vote on the ques-

tion whether the words "be considered as a pleading" ba'allewh
ed to stand in hule 19?: |
| - Mr; Loftine. I thought there was a mobion to strike

that oub. |

Mf;-Chér?y; f make that motion.

i;%ﬁa Mitehell. Tt is seconded.
Mr. Morgen. T will second 1t.
Mr. Lemﬁnﬁ. Tell us how much more reslstante there 1s.

A1l we want td do is to make a motion to dlsmiss in the same

category as a é@mu??era

Mr. Mitehells I am}ig fave?_éf leaving the words in;
on the statement of Dean Clark that he wllllepve them oub |
where they interfere with same*aﬁheyéﬁulef,' Is there any
further dilscussion?

Mee Dodge s i%‘deés‘nﬁt involve the amendment of other

Pules;'if you just leave out the words "considered as a plead=-

Ange” _ \
| "ﬁr;“chgr@yg I think that 1s the mobdony
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pleading and,"

(A vote was thieweupon taken, and |
- the motlon was wneninmously adopted,)

Mp, Mitehell, Thebt is carrieds Yow, bhe next quess
tion 1z whether the werds "and shall be subjeet to the rules

avplicable te pleadings,” ocught to be limited to some partie

enlar kind of pleadings. I8 there soeme ;;fgféﬂQla
that?

Prof, Sunderland,  Tow aboubt having that say sémsﬁhgng‘
like thig, "the rules of giegaing which ave applicable ﬁﬁg?@té“i;f
gome aﬁa’mgaiiaahlé to motlons and some sre nob,

e Donworthe How %@&12.@ “"f’!" ﬂi{ﬂ‘m?‘%‘

Profs Sunderlsnd. Tt is emsy to find out, There are 71
the mulss by which you ean abtack &‘gléaéing by & motion to
melee more dofinite and certalnes 7 A

Mre Wickersham (Interposing). Woy is het nocessary?

Proly Sunderlands It seems Yo ﬁe it 1s very aﬁsya'

Mry Lowsnne It seems to me to make good mense.

Nrs Mitehelle It %ﬁ@luﬁés the iéﬁé of & rule as to
the tlme it shall be perveds

i’?ﬁf * gﬁﬁéﬁﬁlmﬁ Yess )

ﬁ?;_ﬁitéhﬁiiﬁ The ﬁgles'?@Igﬁéﬂg'kﬁ the time you are
interposing an answer, -

.'%fs ?i&kﬁféh&mg Why sheuld vou tyy to make aﬂy:@&&é&a"

o R - 48 spplied %o theae wotlons?
anless appllivatle to the plesding/ S
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'; The offies of a motion is to point eut Some defsat in the
,plea&inﬁa ﬁow, it it is not- peinﬁed clsarly and f&irly it

'.will not be- wﬂaﬂt@d. it is unlike pleaéings that tan%? ‘o

eourt or jury;‘ o ,
Mrs Mitchells Perh&ps Dean Clark ean‘tell us whab h@ |
had in mind in telling us it sheuld be subjecet to the rules |
applicable to pleadings.
Dean Gla?kg The rﬁles as'te the time, the rulesus

to the farm, the rules as to the signature, and the rules as -

Mrs Mibehell. What do you mean by the rules as to
time? The answer has to be served In 20 days, ‘

Dean Clark. The answeér or other defense, inaludiﬁg?ij?

the matieﬁq |

Mre Mibtehell., Then a motlon to make}mere definlte |
and certain wauld have to be made in 20 days,

Dean clarn, : Yea. |

Mr. Lem&na, I think the lanﬂuage leavea it éoubtful
a8 tﬁlwheﬁh@f it relateg to this, You see, a large number
of lawyers throughout the eountry will have to go to sehbol.
over agaiavevar’the rules, We have a small structure. If
we had 48, we mlght have a élfferant r@aetien. As I Say;
we must get by, because it s new; many of these rules will

be new to a lot of people. W@ have te get them useﬁ to
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these newr?ules. And we have to be guided by new conslder-
-atians#Afirst getting simglieiﬁy in this thing 80 ﬁhat 1t
will accomplish hhe whﬁls gur@csa intende&. That 1s what» i
are here to aag &ﬂd if we cannot do that we had betteﬁﬁge
on with tha jeb¢ : Second aubjeet to that paramaunt first
eensideﬁatiem, the second eansidaraﬁian, is that of eanfusingfj
thé bar;y therefore the members of the bar would feel that if;f
I were ene; o?ltwc or thée@; or 1f we were ten, and everybcay
else was used to the other éay, of course it ig%%§§§é§¢ take
ten than forty. But we have got bhose difficultles to con-
sider no matber what we doj and the first,écﬁsidefatioﬂ will
always be what ls really goling to make f@r"ﬁim@lieity and}'
clearness. |

Mr. Wickershames That ea?taiﬂlj wﬁuid ieave g great
ambigulby,

Dean Clarke I suggest that this &ughﬁ to bé@@nsider-E
ed: Practically all the steps we have takéﬁ'ta qate_hav¢ |
boen by the adoptlon ef»thé«ﬁsw York rules. ’.ﬁeé;'as I sense
Ssﬂaﬁaﬁ Walsh‘a abjectien, wh&eh sbood for 25 j@ara; 1t was
that the ¢ode in Vew York was unsuesaasfuz, awé he did not
want feiatad on the country the ppﬂcedure¥0f ﬁhe Nsw Ybﬁk '
rules. And it gseems to me that we run ints 8 vavy grﬂat
d&ﬁger in Congress, when Lhﬁ objeetiea e&n b@ mad@ that th$

Commi%tae is pushing along the 11ne ef thﬁ ﬁaw York system.:~‘

Now, we have many things thab will be!s%range to the bar inaﬂia
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wmy own State, I an scrfy that Mr. Loftin thought I had
thrown him no sop--because I will be gl-d to throw hilm some;
because the more we can get language th.t will meet the differe-
ment points of view in the different partg of the country the
better, But to date 1t geems I am very much troubled about
following the New Vork procedure.

Mr. Wickershem, The Wew York proecsdure became very
burdeﬁso'é; and thﬁ:reeentig%rms of procedure were brought
about byAinfinite nuwber of debtalls n the procedurs. It is
true they were leglslative regulations but the rules became
’3 monstroslity by pubting In all sorta of pebty reguirements’
that became necessarilly exasperating to the bar, Now, we
have n v@?y~g?€&? modification abbut the practice and the rulss
of practice. I will not enthuse about that, but they are a
great lmprovement over the old code. Why should we btry to
Imoose infinlte restrictlions and try to make the motlon papers

part of the pleadings, or subJect to the rules as to pleadings?

Now, if you are going to bring en sction in & Federal court
under bhea@; the guestion will be ?aise§; "What doss thab
mean?

Dean 01a£%¢ This 1s nolt a restrlietlons This 1s anV:
enlargemant¢

lip, Wiakersham. T ﬁhink 1t 1s a very great raaﬁrieﬁw
ion. A man kn§wﬁﬁhaﬁ a motlon 131%0 maga»ma?e definite and

gertaln, or to strike out certain things; but 1f that is
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applicabe to pleadings; the question will afise; "what does
that mean?® That would bring up trovblesome regulatlons.
surround

I do not se why you should skriks/oat s motilon of that kind
with all the regulations governing pleadings. It seems to
me that 1s a matter of ordinary judlclal procedure.

lp, ¥itchell, That clause is ambiguous to me, because
I h&ﬁ_askeé the questlon as .o whether you meant in that cl&usé
that the time within which a motion should be made is gsVernedé
by the same rule as the time within which an answer should be |
made s 1 do not know by veading it; it is ambiguous and you |
cannot get away from that. It 1s so mueh that I>object to §Z$u
that same sysbem applled to all of these documents as the camué
pléint and answer; but the questlion lg Just what we mean by
it.

Mr. Temann, I was wondering 1f you could get away
f om the word "pleadings" and spell out what you must do with
the other papefs; and use some other expression, iteould
be spelled out by taking up éach one of the things Se?&?aﬁQIY-g

Dean Clark, 1 suppose that “ould ve dones OF course,%.f
T atbempted Lo meke general rules appllcable. There are
gseveral excepbions here which are not subjeet to these gen~

eral rules. one thing ls that this Rule 3Be--that may not

3 ONE e T thought it provided for brevity and

directness in stating the general prineiples. But of course,

any,othgr sylem might do thab,
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Mrs Wickersham. Well, Dean Clark, these mobtions with
respect to pleadings are not very formal, When a man makes
a motlon for making more definite and a@?tain; he says, "Here
is a complaint that contains cerbain allegations, but it is not
wheﬁhér he is trying to do thils or that, and T want 1t to be |
ﬁade eleoar,” That is & very simple form of motlon., I re=

member hearins a man asiing in the United States Distrlcet

Court for such a mobtlon, and the judge sald the motlon was for
a b1l of pe?tiauiara; instead of a motion for méking more

definite and certailn; and the Jjudge sald, tould you rather
have a motlon for a bill of partieulars; and if so I will

conglder that,” and the man saié; "I have nobt made that motidn_
And the judge said, "Yes, you have, because you are entitled
to some farthe?vezﬁlanatiem of what the plaintiliff deslres and
1 will glve 1t to you in whatever form you like, by making the

complaint more definite and certain, or by bill of particulars."

But thosze are geparate forms of applicatlons They are né%
§leadings; but sometimes a motlion is a pleading, and I do not
see why we szhould surround them with technical gifficultiesa.
Mre Lemanne. Well; pn this féﬁ??&lvgﬁﬁjéet, how about
the s%atute of lim!tations? A man sues we, and 1 have a num-
ver of dofenses to pub in,  &m I right that under RBule 26 th&?
could be brousht up ssparatsly by m@ticn; or by nleading? T

do not have to walt for wmy answer 1T 1 want to do that under

the last paragraph of Bule 26, I bring that up now, for
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general light on the subject of how this thing will work,

nean Clark. That could not come up under Rule 26,
because that goes to the merits of the actione

Mr. Lemanne Well, 1s that'§n the mertts? I wondered
what that meant. 7

Dean Clarks T take it that Prof. Sunderland has pro=
_vided for teking up the question of thab kind on motion. Bub
that is a summary procceeding. |

Mre Morgans That is 112 and 113 in Tew Yerk.n0W¢

Dean Clarks - Yes.

Mr. Mitehells  Wr. Haéga§; are there any specilal ac-
tlons that you want us to take up?

Mes VNorgane N |

Mre Wiekgrghamg Just to bring up the snbjset; i move
bo strike aﬁt the words "and be subject to the rules applle-
ceble to plea@ings;” at thé ond of Rule 19,

Mrs Lemanne We voted on the other one.

Mre. Wleliersham. E@s; we voted on the other one.

Urs Olney. Vour motion ls to strike all out after the
first sentence of Rule 19 "any applicatilon to the court for
1ts order prior to trial shall be by way of motions"”

Mr, Loftine DProf,. Sunﬁerla&ﬁ; what was the language
you suggested in 1igu of what Dean Clar had written out?

‘?raf,,sunderl&né, My suggestlion? |

Mre Loftine Yes.
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Profs Sundsriand, There were some cquestions askeé
as to the validity of my sugﬁestion; and one of the things
Dean Clark said he thought was lncluded I did not think was,
(Laughters) 1 withdraw my suggestlons

Mre Donworthf T second the motilon,

Mre Mitehells That clause is amblguous. If you
sbrike 1t eut; it may be necessary to make some speclal rule
regarding motiens; or put in another clause here. But we
wlll take a vote on 1ts All those 1In favor of stri-ing oub
2ll after the word "sought" in fule 19 will say "aye"; those
opposed "no."

(A vote was taken and the mation
wes unanimously adopted.y !

My, Donworth. T have no private opinion about this
objectlion, I think In view of the faect that the ylsading4
has gone eut; we must provlide for the case where & defendant
moves againat the @laintiff; snd the court rules against the
@1aint1ff, and so Qn; and my uniarstanﬂiﬁg is that the actual
practice is Important in connectlon wlth what I haatilywrote-az
and T do not know whether it 1s a proper éraaaeéing or nots |
I do not know whether 1t would be a proper proceeding to refer

this to Dean Clark for further suggestlon, Bubt I will say

it agaim; It is my idea of how to take care of the proviSLOn,
(Reading) "‘hat the defendant shall answer,“ and 8o ony I

will read it agalni o : |
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Toa
a motion aﬁév%s&edAﬁ%ﬁ pieadlng or a demand for a
bill of particulars, opr for the ivems of an aeceuat; shall
extend the time for the meiting of the pleading next required
on the part of the party moving, an@ii the -deeigion of the
matian, and for {ive days thereafler, unless the court shall
fix a dliferont kxmﬁ; and the souri on granting or denying
such & motieon may, in its éiaeea;éui; lmpose such terms as 16
may deem proper.<’
Those bepas mighe be noithing o overybhing; Lf 1t was

purely frivolous it might be of sesrious ehuracter, and 1 think

that is essentil, if we svs golng ts vmew whet te do with &

We Tl /3 0

¥bet does Dean Clark think

compliaing bmat
aboub 1t

Desn Clark. I think it has gat_te be coverefl somehow,
and I think very likely it ia L owight, 1 would j&%?fﬁs
soon have a chance o go over it and conslder 1 aﬁéfégﬁgar@
it with various rulas; althaugh so By s I lwow now it L8 all
right. |

Mr. Mitchell. If thers is no objeclion, 1t will sﬁagdv
vaferred to Lhe drafting committae for furbhsy aﬂngiﬁayaﬁien‘

Dean Clark. Vet e thank you VHP} yaehis

Mre Mibchell. & Bule G, b do you moan b ~“th§

firat advepsary party on eseh 'slde"?
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s o anﬁorﬁh. Wall,'jghn,ﬁraéﬁ‘gg_gigisues Riehard
‘Jones et al. 1é that the ides?

Dean Clark. Yes,.

lire Morgan. 'Weilg if the case 1s Jones against Smith;'
and'everyﬁoay else in the action in‘ths»beginning, buﬁ shéald
he not have the names of the parties who afe brought in later?

Mrs Donworth, It seems to me that in the first plead-
1ﬁg)th$ ecomplaint, the fgli nemes of all the parties should
be ,m'saﬁ:atad in the title. |

Mr. Morgan. That is the usual rule.

Mr. Donwgrth. An&.after that you can make use of the |
é3§r333193“§§m§iqﬁ |

ﬁrf Morgan. ?ha% is the general practice.

Mre Wickersham, Yes, because the pleading has got to

IS

state who theparties are. - . )
Mre Donworths . That would eme% after

the word "pleading" in the fourth line of Rule 20, substans
tially this 1anguage’§pnbdfhﬁ\azeés "Tn the pleading the
title shall contaln the names of all parties.”

lire Wlckershem. W@ll;.é@@s nob tﬁe paragraph on the
complaint cover that? B

Mre D@ﬂworthe‘ Thet 1s not covered there.

Dean Clarke. That is Rule 23; I thick,

MEs Morgan. Rule B3« |

Mry Wickershame No, that does not apply.
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Mr. Dobie. Tt uses the word "captien,"
Uy, Morgan. FRule 23.
Dean Clark. No; it is Rule 263 1t 1s not Rule 3.
Mre Wickersham, That is on Joinder,
M fgorgan; It sayg;. "Lither the "iizlaixzt;if‘f or the
ﬁ@fandant;ﬁ | | b
| Dean Claﬁk; - I% says; “The usual captions" that is
earried over under Rule 23,
4 lrs Mitehell, The Bquity rule requires the reéidénee
of the defendants.
| Degnval%rEQ And I e¢ould not aee why you need it in
the captilons |
LEg Mitehell, W hat is your pleasure éb@ut Rule 207
‘M?? Wilekersham, T want o ask Dean Clark whether he
takes oubt those words in brackets., Did you mean Lo exelude
those? 7 |
Dean Clarke I put those ia in the alpeynativa; - The
first two suggestions have been covered by lire. Donworth's
suggestion. | T was valsing the éuestien'wh@th@r you need
gll the names. As it 1is new¥ you will have the word in brack-
ats; and then add the further time for the plaintiff that he
is glven.  The next one is the word "transactlons" or "660&3&
.~en§esg“ I just gave yﬁu'&wp noung meaning sabstantial;y |
,%hﬁ same thing. The wera'"%rénsaations" is used very often

rﬁi%h'&.eertaig*gigﬁificgmg$f Tﬁgﬁ’ﬁﬁ'is famillares I think
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I prefer the wotd“eceursﬁaes" Eeeéﬂse‘it has not the moss
that 1s attached to the word "transaztiéns," But I do not
think 1t makes very mueh difference. hera; except that the
phﬁasé wikl occur later, because you willl note that the sepér-i
 &%6 statement 1s only an admonition hers; and there 1s no pér-‘
tiénlér penalty for not doing 1t. I have definitely triled
to do away with a fight over a simyle statement. And so i
~put it in this'way: "rach defense shall be separately stated':
and numbered wheve such separabilon ié"éégiﬁ&bie or necessary
for the c¢lear presentation or adequabte wnderstanding of the
matters set forth." éhat 18, In other warﬁg;nzgger the ade-
moaiﬁieﬂ; 1 do not bellieve there is nuch chence of having a
fight over it; whether you have a separate statement or not;
which I think 1s one of the several useless things that can |
oceur 1In your pleading.

Mr, Mibtehell. The word tgpansaeblons" 1s & comnon
dxéresaion in jniaéer;‘and perhaps might be used instead of
 &&0§ting & new terminolgg?.

Prof, Sunderlend. You might use bothe

Mr. Mitehell., That s qulte all right.

§rof; Sunderland« fo geb éwayifrom,a teehnical defin«
itiéng | | 7 L

Mr. Tolmsn. Something that occurs ls something that

~

heppens. I think they both apply - )
Mp, Wickepsham, T8 that not in effeet/\whaat %%%as
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i

MBinsg, b :
golng to suggest b%\in hose cases Bhe words “weer

of actlon,® whieh Tean Glg@a*‘ia,éﬁafﬁing here, has gonerelly g
boyeotted, and which I think 18 very essenbtlals  Suppose we.
pass Rule 20 until we come Lo ﬁigéﬁég a little furﬁhﬁr on Bule
23, which 1s the ﬁﬁﬂtéﬁt of ﬁhg g&ggiaint, snd 80 ong

Me, Olneys I quite agree with Mr, Wiekersham, in ree
‘gard to thaty but you want some such thing in se this, ”ﬁasﬁ
defense shall be gép&faﬁé&? stated,” Now, each affirmative
ground of defense should be aseparately sﬁét@Q; bat the d@niai&“
of the allegationg of Lhs a@m;laiatﬁnﬁh@?% nay be several ﬁe»'*?
Vﬁi@lg* any one of which Is sufficient to eénd the éetiaﬁ, Th@y
are all one and They need not be separately $t&ﬁ@é;-~%ﬁﬁ‘$ﬁﬁﬁ§7»
one hgz affirmative defenses, those should be 5%3&?&%@1?‘%%&%@@;.

Mre Morganes Do you provide f@r a g@ﬂ%?ai ﬂ@ﬁi&i, o

4o you abolish general denilal?

Dean Clark, They may have aﬁ@iiﬁh@ﬁ the g%ﬂgrﬁl
denialj thst de for youbo deelde, N
Ve s ﬂadgﬁy Tt seems to me that Rule goes inbo une

necosaary dotall. They ald not find it necessaYy i@ the

male Lo provide that a copy of the éseum%ma&ali be an=

5

vz

noxed to the m$@aﬁiﬁg, or that the answer magtz?afsw ta the
paragraph of the bill by ngmb@&; C Cunnod ve assume some of
those thingsg_anﬁ pathior follow the move simple form of the
E%§i§3;§ﬁia? “ .

| %%éﬁﬁﬁlﬁﬁkg ' The iﬁgé&%&ﬁ% ?h;ag_ﬁs sag% %h%fﬁ@§§
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importgnt of these rules were thought over, anﬂﬁ%;ﬁas trying
to avold the possibility of a fight. I think you can do most
of those thingsa myselfl, |

lire Dodges  You must losert a copy of the document
3Ued One |

Eéaﬂ Clark., T meen under ihe procedure in 8@?8?%1%
States you cannot do it

VMrs Worgane The common law rule did not alllow 1t.
You couwld nob plaad it at eommon law and sama—af the States
do not aliow 1t.

lre Wlckersham. Why ﬁat have the provision in the
Wew York practice act, to the effect that if you sﬁgulﬁ sue
on & wrlbtten lnstyrument fov paymant'af money you;@@&lly aimplya
inseét a gopy of %he instruments

Dean Clarke That is covered, though not as esmpletely,
pafhaps; as desirable, but 1atﬁr by & g@neral rul@,l l_ﬁhink
you should have ihak In mind several of t he rules, Ruie 35
is a sarigs of thingé;

Mr. Wlckershams Rule 55; General Rules of Pleading.

Dean Clar%f Yese |

lMrs Wickersham., That 1s true.

Dean Clark. And you wanb to look this over. Well,
there ave several of the rules here--Hule 25 on the complaint.

Hre Mitehelles  Then let us pass over Rule 20 ana get

bhaeck bo ite
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ffr. Wickersham.  Yes. |

Mr. Mitchell. Rule 21; Signing of Pleadings.

Dean Clarke. ©Now, this 1s the Equity rule as to sige
nature of counsel, and trles to make iﬁ even more éx&et, and
the maln object 1s very definlte, to do away with the form of

verification, whieh, unfortunately, tends to be I think just

& formality,

Vre Donwopth. There ls one thought in this aonnﬁetienf_
it is golng to be hard on the lawyer, and I think on his cons

sclence. VWhen you find these things in your complalnt and

go over t hings you find certain things that are true and you
find gertain things that you can safely dény. Then there is
a middle ground, whepre you aay, “ihat ig dangerous ground"j
we do not knowj we are not sure that 1s so. f&%%}tham prove f
that, New; ir yéu deny that; the lawyer must certify Iin
éffeat:ﬁhat he believes the allegations false, and some 9f'
them may be t?ﬁe« No@, 1t 18 my practice t o deny a lot of
things that the other man ought to prove, bub that are doubte

TN

fuly bubt T theught this mey be s small matter, and in the

end of the sixth line it says, "I matters all@geé;ar the
denials made therein ave trus.“ I would strike out tnd

words "or the denials made,"qand then following the next

. three wo?ds, and then add ghich eentaina no &enial of-mats

fers admitted to be true," I do not ses h@w 1awyavs can
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get along without denylng things in the doubtful ground, ale-
though they may be trues |

lipy Lemanne  The Equity'?ulé is much more limited,
that upon thé instructions lald before him rvegarding the case
there 18 good ground for the same,"  Of course, that would
not glve you any bveadth, | orf ecarse;-yeu never ¢can be %ﬁ?@av
You might say ﬁhsofeticé&y, You might tell yauf'elienﬁ to
deny=syou may tell him "This may be true bubt you ought to deny
it,"  But ought you professionally to btake that stend? "I am
afrald you are nob telling the truth, and so far as my belief '
is concerned, L do not believe you,"  What will happen in
practice 1s thaﬁ they will go on as they have been dolnge It
is juvet a questlon of whether you want to meke this a form of
words or not. Recause the practical result would be that the
lawyer would not feel that he could Tell hié client.

re Mitchell. Why 1s not the Equi%y rule all right
to adopt?

Mp, Morgan. One of the thlngs you are twyiﬁg ﬁc zet

away from Jg_the Fnellsh practice, aﬁﬁkmﬁﬂt neole will look

It is a matter of merely putting the

at m
plaintiff to his proof at comuon law, andAég afways had to-be
right, He sould not strike out the general lssue as a shame

- And it 1s consilderably reduceds It was tremendously reduced

in New York., Tf you will read the article by Farl Herron,
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on the difficultiles of proof, in the Yale Law Journal, you will

find & case where one man in a case was ¢ ompelled to

weeks proving delivery, and when the defendant's witnesses
came in amf sald, "We will admit delivsrﬁ" although he res
fused t o admib déiivery up to bthat time«~I take this that this
1s just an atbempt and means bto cut t at down, and certainly
i& is no advantage to make the lawyer stete that to the best
of his knaﬁl@dge informatlion and bellef the denial‘is true.

Mr, Donworths I cdo net understsnd that that ls what
it doess |

Mp, Mitehelle Yos.

Ur. Norgune Yes; that ig what it says; it Just rew
gquires that statement by the lawyer and veriflcatlon by him.
Hp, Temann, It pubs too much on the lawyers.

My, Werzan. Most lawyers do not do 1t.

Mrs Temanm. T would not want it in my practlee, be~
canse I have somecbimes done wrong when T thought I was right.
éf course, those cases llke you pub cause troubls. But those
are not hard cases and this peﬁaiizes the honest lawyer.

ﬁr. Dodzes  You have in mind cases in which there is

grave doubt as t o belng able to prove it, and you are not in

pesseasion of all the facts, and do not know whether yeu can

h@neatly aay that you really belleve thatb to be truée Ybu

think it mey be, and &aa,hepe 1t will turn oub to bes
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Mr. Morgan., Will the English master allow you to pub

that 1n your pleading? |
- Mr. Dodge. + have no doubt he would.

iip, Morgan. He 1s not giving evidenges The master

determines what the 138ua shall bes
. Brofe Sunderlend. I do not think so. They do not
try.

Mre MOYang They do not t??; but do brey not make
ghe lssue what the real questlon 1s?

Prof; Sunderland, No,

Mr. Lemanun . 0of course, this 18 the easlest praeticeg
the more conscientious the atborney is the more hesltant he.
1z as to the form of the words.

M. Dodge; The mqulty Rules arve as far a8 we ought to

go on ﬁhaﬁ; 1f there 1 good ground for filing the pleading.

prof. Sunderland. I think the sure la through dls-
cOverys |

Vr. Morgans Yes; Mr. Eoﬂgé, T accept that«wit 1s
good ground for filing the pleading.

'M?. Mitechell., There 1s a motion to subastibute the
Equity rule on bhat. |

Dean Clarke I could insert that, but the rest of the

:, rulef is worh saving, and 1t does not seem to me very sSevere.
Tt seems to be required of councel. And T would hate ﬁo 1ése

the whole rﬁle, And T cap add thils yarﬁi@ul&r point.
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Mre Morgan. You have 1t in there, that there was
ood ground for filing the pleading,

Dean Clark. Y‘Yagt

Mre Lemann.  And where you heve Instructions regard-
ing the case that 1s very imprtant.

lire Movgans Yess

ik ﬁiﬁc%ll. Have we settled this last polnt?

H?@‘DOEWG?ﬁh; Limit the change to the language crlt=
le zed,

ik Débieg That takes In the language "to the best
of his knowledge 1t 1s trus" and substitubes the language of
the Eqiilty rule.

Dean (Clark. 7t i with particular reference to the
denial. |

Vres Mitchell, Uthat uvpon the iﬂ%t?&@%i@ﬁﬁ lald befor@i
him r egarding the case there 1s gm@d greuﬁé for the same." |

Mry Tolman. In theaé actlons do we want those words
regarding instruc%iané% Trat comes from the English prace
tice of instruchions and powerse

lr, Mitehell, Yos.

Mirs Tolmane T think this rule covers 1t if you strike%
out the words "the matters alleged or the denlals therein
ave true’i strike that out, and it will then read: "That
to the best of his knowledge infarmatieﬁ and bellef there - ls

good ground Ffor fillng and supporting the pleadings." That
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would be ti:e modern language of the Equitf rule.
M, Morgan. | Right,
i Miﬁséhil. ~ Yes. Is that seconded?
My, Mé?g&g, - I second that,

(A vote was taken, and the motion
was unanimously adopted.)

.Eﬁﬁ‘%itﬁhélii Hew; Judge Olney, I would like to bring
befor: ﬁhekcﬁmmittae for conslderation at thiz peoint thisw«
Dean Clark has drafted this rule so that ths signature of the
attorney implies the various things trat he 1s diséasaing; or
bilgellient in thls 1s really making a certificate to that of
feet., It occurs ©o me that 1% would be really more effective

if he were requir@d_t@ make the ectual eertificate at the time,

20 that lnstead of hls signature merely implying 1%, he should
slgn sueh a cerblficate on a plaadiﬁg,- I have a feeling that J
1% might have some salﬁﬁ&ry effects I do not belleve thst . #
putting this into the rule 1s golng to have very much effest.
You might teke & prrcblcal view of that, Bub if.it is in
there as a e&rﬁifieat@; many a.iﬁwyé? will be a little more
sareful. N | |

Mr. Dobles Do they not have some such practice as

that in a bill in equity in New 3@?3@3?
Mre Olnevs T do not knows
Mr. Dobie. They do have chancery courts, and they

have a rule in connectlon with a bill in equ Sy along the




409

1ine you suggested.

ﬁr«»alney, We had to have one the other day, 1n ¢ons
nectlon with a pleading, and i:really sab up and took notice
when I signed the ecertifiecate.

Mr. Lemarm. I think that is right, I think we should
have & requirement that requires the certificates And I think
if you just put it in thasa males 1t will nob hava:mneh effect}
but the chance of its héviﬁg effeoot éill be improved by making
the man sign it,

Dean Clarke. T have no prritleoular objeetion to thabe
But I h.ve g 1little feeling that suffers from anybhing in the
way of a farmulég That is the reason thet I dié not want to
have an oath put ins It seems to me that 1f you verlfy 1t
by an oath, 1t tekes away from the pleading, I suppose that
gets to be theform, not the law, and stationers wlll sell you
blavks with ﬁh&t in 1t,

Mp. Morgsns Yes. 7

Desn Clark, Then suppese you have not got the cer=
tificate ony what are you golng to do about 1t? What pen=
alty ls there? Anything that Just savors of wﬁr&s; I am
not sure means much, and makes the danger very real.

lire Morgan (Interposing). A penalty for lack of ?@?i“
fication may be required.
| Desn Clark. Well; I assume in that sase you might

treat the pleading as mothing, or might demand that it be
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verified, 7That 1z one of the diffieulties.
| e HMorgana %@11; the practice I am familiar with is
that the parbty recelves 1t; and the othsy parby regeives his,
and there would be ne default in pleading.

Wrs Wiekergham., Thet ls only wherse the complaint le
verified and the %ﬁ%?; is aét;

ﬁ?; Hprane  Yems

Mv. Dodges I should be inollnsd 4o leave those words
in & he Wgulty rule rather than have Lt under the typewritten
pleadlng 83 filedv CL(A4b&6ﬁb

ilre Dobles They would have

guestionably 1f you did that,

Mre Lemsrne I do web thirk 1% iz Important énough to
take much note of,

#re Mibtochell. @ail; theve 13 wn motlon made sboubt 1,
Ye will now take up Nule 22
. Mr. Loeftin, Bsafore you do that, I wanted to ask Dean
Clark sboubt the worde in the gecond Line of Rule 21 in brack-
.ets Yone er more Qf,“

Dean Clairks T think we ouvght to sebtle that. Shall
we lsave 1L slmply "The abtorneys of record,” or shall we say
Tone or more of"t 1T you say "attornsys of regord", where
you have many couwnsel all would hove to slan.

¥p. Mitehelle "0ne or more” is the Equity ruiss Why

not legve it in?
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My, Donworths Some of the lawyers are in other States.
Mre. Lemann. Does this apply to motions? (Laughber.)
iy, Toftine I make a motlon thet it be "one or more".
Mr. Mitehelle  All »ight, thet will be accepted. The
“next 1s Rule 22,
| Rule 22

pean Clark. You will note on this that the provision
for amendment~~I tried to make it very braad; and T have suge
. gested in a faaﬁnét$; "In view of the foregcing,A nich 1f 28
UeBaCyy 767, in mubstance, 1s§§eﬁght to be unnecessary" and
so Rule 22 as now drawn is supposed t o ecover the ground of
t ose two s ections, 787 and 7?7; and they are not repeated in |

the rules.

WD ofher an amendment as of course after the opposing parby
has pleaded? There are a good many codes that allow amended
pleadings to be served as a matter of course withint he ¢t ime
specified f or a responding pleading.

Dean (lark, Well, of course, there ls some argument
for doing that. I chose the other course on that. In the
first piaeé; the Judge would alwaye allow 1t when t here was any
real qu@stieﬂ; and aéceﬁd; th t making it as of course might
give a chanece for éalay; and thls speeds up a little mores

| M, Momghme Well, as [ understand, you do allow amend-

ments after pleading where the actlof has not been assigned for
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trial.

Mr. Laf%in§ Only by leave of court.
mr; Morgan. Only by leave of court.
ﬁr; Loftine E%s; of course.

Mr, Mitshaila ééﬁ.

Mr. Temann, 3u§pésa you leave out "by leave of eaurﬁgﬁ
Suppese there ls an amended complaint after an answer ha.s beéni
filed. Is there .ny provisien for an answer to the smended t
éempi&inz; or do you think that could just be left to the judge?s
order when he gave authority to amend? There ought to be
some provision, |

Dean Clerk, I cannot say for the moment what we did
about that. I have the feeling that I put that in, but I
am not sures | |

Mp, Olneys I think you did.

Degn Clerks It 1s Rule 32, I thinks

-

lire Mitchell. What do you meéan by "assigned for triall

Mr. Dodges I am was going to ask that very question.

Mr, Mitehell, Y@ag it 19 a phrese that does not mean
anything specialy perhaps 1t does mean samethi#g in some
Jurisdiebions.

Desn Clavk. %@11§ perbaps 1t does« Bub perhapa ve
had better change 1t. , , :

Mg, Novgsn, That is the Comnectleut practice; "assigns

ing it for ﬁriai;" They have & speclal term or sesslon
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every week, and assign oaszes Tor the next week ehead.
Hp, uiteholl. Aselgns them, not for a dsbte certadin,
hut for the weelr,

My, Morgene TFor the wesk. That proves that¥le not

Deen Clariss 7 think Major Tolman's suggestlion all
pighbeliths notion has net been sab for trial,”

Me. Tolman, That would shortsn it,

ﬁ?? Dodzes What do yﬁu.maan by*set for trialf?

#r. Lemarn, When you geé on the ealendar, are there
wéeks walting fov trial? T onee waibed in New York a long
tlime.

My, yitehells I gugzest that that phrase be referred
bagly to the dralting a@mmitteég to have some plwrase that would
more universally undersitioods

Hp, Toftine Gobbing back to my original inquiry about
amanding piaﬁﬁiﬁ%ﬁ% as I read the [irst peragraph, 1t says,'
any perby may emond es & mabior of course by fillng such amend-
ment in the cigrk?s @ffi@@; prc?ided that the opposing party
has not pleaded In response to the earlier pleadings, or where
no later pleading is"provided Tor " Naw,'suppeae there has
besn & complaint and answeyr filed; and issue 1s jolned, and
the nlaintiff sees fie 50 amend his complaints 48 I understandfT

the rules, he esn do that as a mabiter of course:
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Dean Clar'-, Hog he cannot do it theny the defende

ant could amend hilg answer, 17 1t took all this times

Wrs Worgan, You ses 1t says, "or where the actian has
not been sot for trial,”

Dean (larks, Ur course, he ma§ by leave of court, or
oy consent of the partles ot any tlme do 1t. Ihat is, thér@
is another method of amendlng, by leave of court, or by con-
“asent of the opposing sarby,
Wre Donworthe In the last part ef.%haﬁ:ﬁrst paragraphi

3!

it soys "before its filing, or by keave of the courb " Would

tin

e

by

vou inse-t before the words "or by leave of the court” “§ﬁ by
the eonsent of the nartles at any tim@"?.

Dean Clark,  Well, T intended to cover 1t by another

‘ { .
provision, Do vou mean'at any time'is bebter®?

Mr, Donworthe. Vo« T mean where 1t says "may amanﬁ
by consent of the oppesing parbles signified in writing." My
idea isiﬁhatbefare or aiter [llingw-ln elither case~wyou can
do 1t Ty leave of courb; and 8o 1 think It would bhe more
plain 1f you sald "by leave of court.”

Mp, Chervye If you put in "oy leave of court" 1t
be lost so muches=in all cases pérties may amend by

would Jbe
;ﬂ} [

¢ by consente "By leave of court" in thils seems

out of touchs
Dean Clavke L think you are right aboubt that.

w

Mre Temanne  Would you leave it by endorsement or
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otherwise?

Dean Clark. Yes, but it is nobt necessary. The only
thing then is to make 1t more cleaf; It is not necessary.

lee Hitehells  The words "o otherwise” do not make
a very definite provision, |

My, Lémann. Sometimes the local lawyer Just wantst o
gtick on a ?aa&ible amendment .

Mr; Wickershem. Have you finished with the first
paragraph? = If sa; E;woulé like to ask what the difference in
your wind is between the phrases used in the second end third
paéagr&phs? In the second paragraph 1t eays "to be amendédﬁ

and so on, by Yehanging the ground of action or defense or add=

Ing new grounds or causes of actlon and claimffor relief or
new “efenses,”

$he next garagraphﬁ the third paragraph, says that,

Tamendments shall be held to relate back to the date of the
orizinal pleading és amended whenever it appears thaet the
right of actlon or defense asserted”, and so on, Ought that
not o be "eause of action' in each case?

My, Olneys As Lo that last p&ragwayh; whilch provides
that it shall relate back, 1t is hardly necessary for us to
pass on that; beeause it affacts the subgtanﬁi#@,righﬁ éf the
partises. The courts heove passed agaln and agnin on the

amanémsﬁts;-anﬂ when they take eff@ét; if it is & new cause

of action, 1t does not relabte buck, so far as the statube of
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1imitation5 1ls concerned,

.ﬁrq Wickershams I wanted to gel from the reporten
a statement of what he regards as the difference.

Dean Clark, X wés talking of the lancuare. Qf esurse;
you greltafking of the subStéxee; i have ﬁried to get away |
from the term "cause of action," because 1t seoms to me that
that is one of the most misleading @hf&sas that we can.thiﬁk
of's ,é%_hﬁs caused trouble wherever 1t has been uséd, and L
have myself been gulilty of net knowing what 1% means, affiaﬁaé:é,
a good many yéepl@ did ﬁct know what it'meaﬁt; and when 1 |
‘ tried to explain to tham and found out what they meant, I
eéuld not unde-stend what they meant. Thﬁ?éf@?ﬁ; I have
tried to k11l that phﬁage offe I have added heye; and 1
thinle 1t ia'the?only time T have added it; as a sord 0f/@a%eha11;
a provision that you can amead anything, which 1s the theory |
T think in any 1itigati@n between these same parties. The
only questian.is as to the ef’est of the statute of llmitatlons
wbish.Judgé Ojﬁeg% whieh is covered iﬁ the last pfragraph‘
mut the resson Ivam putt ng In the lamt clause of the last
popagraph was for fear that 1f I left 1t simply ”graun&“

alone, some Judze may turn oube-Illinols, perhaps, where they

are strileber, and ~ay say, "I do not see any new ground',
but a new cause of actlon.” And it 1s on that ground that

I added the obJestionable phrase heres
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ire Wieckersham. What I meant particularcly was that
i n the next paragraph you saild, "amendment shall held to re-
late back to the déte of the original pleading so amended whens
ava?it'égpaafs'tbat the right of action or defense is asserted,"

‘and 80 on. Vo you mean that that ls synonymous with "cause

of astiéﬁ“-as, gd in the previous paragraph?

Dean Ciark. I intended somethinz more than the cause
of setion in the second pavagraph,s Here there 1s something

complaint or ' ,

more than simply the right to ralse a/defense. In other words,
‘I intended & new ground of action, or a new defense. 4That'is;
suppose A and B are gulng in matters of FPederal jurisdiction,
and A has another affalr entlvely? Vhy should he.neﬁ put it
in the same sult with B? There are Iatef on provislons far'
ordering a separate appearmncej; but the whole theory here ls
that you had bethter get your matter at issue between the pare
tles & ettled as soon as possle. |

Mp. Wickersham, i Well; I think it wouldlead to aﬁbiguity.

Bub the next questilon T shall address myself to is this
"ogugse of action." Na@; I know the obleation that exists to |
“crauss of aetlon® , but the gubstitute phrsse was much more

rigids cause of aection 1s used ln prastiecally every oode,

8f course there is a lot of literature an the aubjest, The
Dean has written sbout 1t and a g?aat many otheyr peonle.

Wre Morvgane ﬁiéﬁ{ you read Mexelsky's artigle?
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Yp, Wickershem. Ves.
Hr. MOrgan, ﬁid you know vhat he was talking aboub?
My, Wickersham. Nojy but I belleve that there is not

a slnzle code in which there 1s not some su@h.pravision_as 1s
found in the old Code of Civil Procedure adopited in New:York
1848, that the complaint shall contaln a stabtement of the
fachts constitut ng a cause of actlon in orderly end precise
lanpuage, without répititian, in order to enable a person
reading 1t to know what is in%enéedé I do not think that has
ever been img?gveﬁ. Dean Clark cited in his article Wriﬁ%eﬁ‘f
in 1%35; in the Yale Law Jaurnal% the definition of cause of
actlon by Phillipe as being "operative facts glving cause or
ground for judiclal Interference.” %haﬁ struck me asg & pretty:
pood descrlptlon, An  there 1is another artlele in tbe Yale
Law Journal, Vol 83, whieh onjected to dlzcarding terms whieh
have become &6 muich & part of the rules as to make such dise
garding inconvenient- 'ﬁell, you have got 1t in Conneecticutb,

You have got 1t in their practices You hove 1t In practleally

evary code, and I think you would venbure Into an unknown sesa
~ to use | *

when you try/some other mskhwixsf descripblon. In general,

1t is as well understood as any other term, desplte the cons

troversy over 1t. "Facts constituting a cause of action or

defenses'

Mr; Mitehells Do vou think we should take that sort

of problem up? Tt 1s a serious one. I reallze there ls
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a controversy about "cause of action;" and I know there are
a diversity of views about it, And coming back to VWee Mor=
gant s sugg%sﬁiﬁn; 1t seems to me that that 1s a thinz that we
might very well take un at another meating, when we deal with
mabter: of plraseclogy and expression.

ﬁ?..wick@rshamg Does it not go beyond mere phrasge-
ology®?

Mre Mitehells, I do not think it is anything but differ-
enee of opinion as to whebther the words Yoause of action® ig
:; a sclentlific and accurate way of describing awﬁmestion 7f
thought. That is waat 1t really amounts to, and I think it
is important to declde whether you will use such a phrase or
not. You have ernsldered only 22 rules so far and you have
86 more to consider. At that rats; it will teke ten days to
go through them. But T wguld 1ike bto see 1t wore aceurate
é_a& to the choleo of wordsy dut thaﬁ 1s for some other occéie
slons

Mp, Wickershan, I am quite willing to note an ex-
eeptlion and go on, {(Laughter,) |

| Mrs Mltchells We wlll allow the excepbtion.

Wre Donwort s !, Chalrman, T é@uld like to Inqulre,
‘n connection with the division between Rule 82 and Rule 25;
Ag I underatand Rule 25; you can sue a defendant on a'prema
lasgory note, and also for injuries growing out of an aubomobile

aocldenta
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Dean Clark. ?hat is vright,

' M, Donworths. #nd so on, | Ybu»-éaﬁ bring ln eny
transaction that resulted in liabiliﬁyg T wanbed to make that |
plaine | | A

Déan Clari, That 1s quite gerreéﬁ. In the sectlon
on joinder of alaima; you .can do the same thing, subject, how-
gver; to rather free power in the court to order a new tr;al;
@r; in other werds; it 1s better to get all the sores healed
at one éimé¢ | 7

Mpr. Wickersham, Our courts go so far as holding that
%y'ameﬁdment you ¢an lnsert a cause of actlion that would have
becn barred by statute of limitations if in an origlnal sult.

Dean_clark, of qeurse;zgg\just had a stabtute passed.

ﬁég Wicke raham. Bubt before the statube,

7 Dean Clark. | wew York btook it as a halfwﬁﬁy measure
b@%waen‘ﬁhe rule of England,and stuck to thelr own ruléé re=
garding joinder of classesin these six or seven alasaes,‘whieh
ssemzé%;ﬁzzéﬁgfzjfZE%42%%Fh 1§m;ﬁfi%ﬁ?i¢§§ﬁdar of parties pro=
vislo Wt dild fdel that the jo nder of actionsseetlion 1s
rather free. | |

E?s_ﬁ@?%&na Would this allow the addition of a cause
of actlon whilch arese after the original action had begun;
or are you limiting it to & cause of astian in exlstence at
the tlme aﬁ,th@ arig&&ai‘ééﬁian?

Dean Clark. HNos
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eomplaink, |

Dean Clark. §h@$% is a orovision for ga;gl@é&ﬁ%&l
ploadings later ons

e Morgans [t would be a supplemenial pleading
rathor than an amendmen® by additions

Mre Mibohells ¥hat 48 the vur ose of speaking of the
‘agﬁnéagﬁt that pelates Daek?

Dean Clavike That ig to snswer ih& polnt as %e the
statube of limiﬁa%iﬁaaﬁﬁkaégéﬁ guesblon that  Judge Olney
ralsed, and thove 1 a lob sf‘iiﬁigaﬁi@m‘ébsmﬁ 1%, andlf we

ean make 10 elear we want to 4o 804

Mwrs Mibeholls It indtroduces 8 new cavee of actlones

::%xaﬁsa mos {(Laughtor)s -+ was beought up in that foolw

ing. leﬁaﬁ@gs%aﬁé that you cennol by amendment introduse
¢laims baﬁyeég “hat s ﬁléay enoughs

lye Movgans  That is the ﬁﬁéié question, whetber 1t
&é & now cauvse of a&%igﬁg and In the Xianey onse Hra Justigs

Holmes amld that you ocught to be astute enough to say it it

was 2 new cause of seklon, if 1t woe based on the ﬁ&ﬁ@;ﬁ%@f

rences, i
fr. vdbohells I would undorstand that. low, I would
1ike to make a point about the scoond Line, fﬁg enly mention

serving the amended plesding. How about £iling ive
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Dean Clark. This is another thing.

Mp, Mitchell. You will have to provide for service by
é serving the other side; because nothing can be filed,

Dean Clark. T8 this a nleadlng? |
Vr. Wickershem. hich rule are you speaking of?

Mr, Mitchell. Rule 22, which says a party may amend
f a pleading filed by him, Well, he may not have flled it.

Mr. Wlickershame. For services

Mre Mitchell. Yes, for service; and then 1t says "by %

% filing such amendment." There 1s no need of filing.

: Hr. Morgan. lMay it "servlce."

Mr . Mitehsil. That 1s clear enough., Now 1s there
-anythin” else in Rule 227

Mr, Olney. Should not that last paragraph in Rule 22
f go oubt?

Mr, Mitchell. Why not leave that matter to the court
é to decide 1n proper cases? We .are trylng to lay rules here
 of procedure, and then we say the effect of the statute of
limltations can be sowand-so. Am I correct? |

5 My, Morgan. Youwrquestion ls when they allow an gmend«
- ment whether the statute of limltatlons 1s barred?

“Mr. Olney. Certainly.
Dean Clark. This follows the Federal case. Of course,

there 1s something in what Judge Olney saysj; but if 1t appears

by a few words you can seve lltigation--and we hesitated to
put them. in,

lir. Olneye. The trouble is that I do not know what the
~ effect of these words will be and 1t may be that they will wor
k baﬂly-

k

Mr. Yonworth. T had a concrote case. A young man worked

in a factory. He lost a part of his hand. He sued the compan
alleging that it was an unsafe plﬂc@ to worke. He lost at the
trial but got a new trial, :

Vs
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tow, at that stage of the case, he moves to smend his
complaint, by allcglng that ths defendant falled to instruch
him; 2 new omployee, as to the method of vperatling ths machine.
The ecourt refused to‘allowghim to amend, because 1t was a new
cause of actlony that furnishing an unsafe place to work was

- from o
a very diff rent cause of actionf negleeting to instruet the
new employee, Eew; this would say; “grawing out of the seme
trengastion’ and you eould procsed in this case,

Mre Dobles There are & nunber of those cases. In one
ease; the complaint allsged that the railroad coupling was
vrgafe by reagén'af its being an L erilor type of coupling;
snd 1n snother paragreph of ih@,éamplaint they sald 1t was a
bad specimen of its type of coupling, And I think that was
a8 good praqaﬁenx; &ﬁﬂ‘iﬁzwaua@n adopt that kind of a suggesatlw~
ion I am in favor @r it

Mr, Mitehells, In thoge cases where a rallroad is sued.

for personsl injuries, and it 1s not alleged that ib was in
interstate commerce, and you bring it under the iiability,aet,é

. then 1f it is in interstate commerce, the court holds that |

¥§h@neaasa of acblon is dirfferent: and that ls ihe peoint you
are trying to GQVSr; and it is & very good thing to do.

#ir, Worgan. In those cases the Supreme Court is golng)

to decide according tQ_thé'rulawgndwagqqrding_ta the declslons,

| Nre Dodges ¥ Juppose & party includes in a sult on

two iromlgsory notesj and on one he has not brought 1t wnbil
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that our 1anguage here will not be final on the couvrks,

Mr., Wickersham. W@li; ought we not té prodeed on the
assumption thet it 1s ? »

Dean Clark. T do not think it is.

Ure Mprgane | Every propeér amendment relates Eg@k; Ors
dinarily.

Mre Wickershame X@é# 1% Wéuié by the terms of this
statement. I do not krow ﬁhﬁther we ought to consglder whether
it 1s desirable to d@'ﬁh&tg That 1s what the New York Court. |
of Appeals held could be done under the New York Practice Act.
I think that the bar ab the time thought that that was a stggnaé,
thing and g@iﬂg too f&r;'in avolding by interpretation the efw-
feet of the staﬁuga of limitationss An argument could be made
en.beth.éides¢

Mﬁ.rﬁlney‘ 18 not the difficulty with sueh cases asg
have been refeérred to here by Judge Donworth and Vrs Podgews
that the eourtg erron¢ously rule upon ib? Nawg 1t 45 within
our province to provide ket rules that wlll prevent incorrect
?ﬁliﬁgs; 30 far as we can by the court ia mattsrs af proceds
ure. Put when we try to mgree on a rule as to the effest of
the statute of 1imitatiens; we are g olng oubtalde ef‘ouﬁ proe
vinge, 4 |

Wip. Mitchell, I thlak boab is brue.

N, Lemanns Ths~praa9ﬁuya rules we have adopted are

in the Federal couris. Suppose we take the anlted view on
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this question on the local law. We are tr»ying by united
getlion in the Federal court to preveﬁﬁ them from doing 1%,
and that is trying indirectly, 1t seems %o ma; to resch &
matter over which we have mo jurisdietilon.

Mr, Mitehell, Hhe only purpose here s o effugbuste ,;
the statute:. That 1a not a mere incident, |

Desn Clark. That was the pur-088. There was a case
in zllinois; vwhich was & case wheré; notwithstanding the rather
~hr®aéréula=of amendment allowed genersally in ﬁhé United sﬁﬁtéﬁé
VSu@reﬁe Court, it was hglé; ag I undersband, under the Céﬁfﬁ#ﬁ:’
ﬁiﬁy'%%%; that they muat ayplyvthe aafﬁew tule in that case.

Ny, M%wg&ﬁ; The lasgt ceelslon undor the Employers! |
Liability Aot was that where i%'wgs an;%ha injury, and the
injured nglcyééf%égle it was on appeal; by the time the ekw
soutor got back he was not allowed to amend by adding the
wrongful death., = He could recover for the paln and suffer-
ing of the éeead@nt; até.; uﬁder'tﬁat part of it} insofar as
the Employers' Liabllity Aet provided for survivél“he'aéﬁld
recovey on that. But what he did was to allege the death ,
and ask for damages uﬁdév'ieré Campbell's Aet. The provisions
of that aet are just 1iké L.ord Caﬂ@béli'a Aet; and he géﬁ 8
ju&gmgnt; which wes uaiteé; with ne saéargte Judgment on each
one of those itemsy &nd the Supreme Court of the United States
reversed that and sent 1t baékg snd sald all be could regover

Tor was the gain and suffgﬁiggﬁ




427

Yp, Olney. Was that because of the req irement of the
local statute?

lire ﬁérgaa; Ho, 1t waé uader the Feder,l Dmployers?
Liability Ache

My, Mitehell.,  What i ﬁaur view about Judge Olney's
poink? Now, we have here a statute t at auvbthorizes us to
make rules of‘praetice an: pﬁee%@ufe, and not to céangﬁ the
substantive laws

Hp, Horgai. Yes.

Hre Mitehells And now we have a'clause, that may be
g nlce rule, of eoffectuating the statubte of limltablons—~bui
can that be done v der the deelsions of bhe Supreme Court?

Ve, Vorgan, 0 think we have nothing to do with it.

”3:'. Mitehell. You think this Committee states the
law anyway?

Mrs Morgen. Yos, I do not think one sult could be
brought on two separate promlssory notess it 1s where you
are making another deseriptlon of the same gencral occurrence
that you cane

Mre. Wickershams  Bub here you have the phrase "arlsing
oub of"

lip, Morgan., Yes.

Mp. Wickersham. Under this, you could do it.

lipe HMorgane Yod,

¥r, Mitehell. = The guestion is whether we shall put
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in a clause whether we like 1t or viob. It 18 a mere attempt
to change the statuts of limitations.

Mr,~ﬂergangr I think it is outside our province, if
you want my opinion about it,

Mys Olney. I move that that last paragraph be left
oule ‘

Mres Dodges I second the mobion.

Mr. Mibehell. The motlon is made that this last parae
graph in Rule £2 be stricken out, on the ground that 1t 1z
outsilde the provinsge of this Gemmi%ﬁee; and relabes to the
operation of the statute of limitabtions.

| (Avote was thereupon btaken.)
. Mys Mitchell. The vote was 8 in favor of 1t so that
it steands. 18 that all on Rule 28°?
. Mr. Leftin. what was the vote on?

Yr, Mitenells The declsion was that the paragraph
remain ln. |

lip, cherry. I think we should count that agalm, Nr.
Chalirman. '

ﬁr; Morgen. T think you counted Mr. C&ﬁrﬁy'anﬁ Mre
Lef%iawcn thé grongfaiéaQ |

| iy, pitehell. AL vight, Those in favor of strik-
ing the giaﬂsa out as outside the province of this Committee
will raise thelr hands.

(Seven members of the Commitbee
raised thelr hands.)
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Mr. Mitchell.. There are 7 of those. Those in favor
of leaving it in will now railse thelr hands.

(S1x members of the Committee raised
their hands,)

Mr. Mitchell. 8lx members have voted in favor of 1eav~?
ing 4t in. 80 that it will be stricken out,

Dean Clark. that shall.l do? Shall I forget it, in
view of the closensss of the vobte? The Major has a memorane
dum on 1t.

Mr. Temann. Where we dlvide so closely, perhaps the

Court ought to know. If Mr, Camble were here; he might vote
the other wayy &nd 1t seoms to me that one vebe is a very
small majority.

Mres Lofbtln. I suggest that you put 1t backe.

Hr¢ Morgen. Just ksepoubthose promlssory neﬁ@s,

Mr. Wickersham, These are the onés that I think ought

to 20 in, '
lip, Lemsnn. In eny case, where we vote so closely,
would it not be desirable to have a memorandum made for the

Court as %o the closeness of the vobe.

Wpe Mitehell. I should thlok so.

Mys Olneys  And if they go’eat on & close vote, the
gourt 6§gh£ to hnow thabe |

Wi w Baawer%hgh This ¢lauge would be approprlate in a

statuse, or would be apprepriate lm a statute of limiisblons,
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or be eppropriate In an act regulating thgzagﬁ&—g%-p?eeeadﬁ
ings, anavif I ém.righﬁ we should try it from euﬁ polint of
view and see 1t carried out.
Mr. Mitehell. The Marshal wants to know if we are going
to have a night session. | |
Mro Wickersham, I think we ought ta;
Desn Clark. 1;3%&@&& the motion,
Mr. Mitehell. Is that the geneval sense of the meeting
bhat we have an evening session tonight?

Mre. Wilickersham. I so mQV$§

Mr, Mitehell, Then it will be 8 o'elock.
Mr, Donworths I suggest thet we adjourn at 5130 G’ol@ék.
Wre Mitehell. Tomorrow mornlng?  (Laughter.) We ea%
81t from 8 to 10 ofclook tonight. Well, I bhink Ur. Lemsrin's
suggestlon 1s a good one, L do not know how we can handle it |
otherwlse than to havé the reporter note some of these impﬂ?ﬁ*%
ant things that are strleken out by a narrow margla votej ami§
1f he thinks well of it and that it is important, he can state
that 1t was & close va%@; or something of that kind, and glve |
us a chance to say whether we want the Court to look at i,
Dean Cluvk.  All of those thinzs thet wenbd out, I wii‘i

_aay went out by a close vote,

Mre Morgans Unless Dean Clark departs from his usual j
ralgtente, that 1ls what will happen. (Laﬁghte&;)

Dean Clark, That susplelon is unworthy of you.
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dp, Morgan. | ﬁhét is not a susplclon; that 1s a com=
pliment.

Mr. Mitehell. T thlnk we are through with Rule 22 for
the time being. Ve will go to Rule 235

Dean Clark. Without ar;uing the question, let me re-
mind Mr. Jiakargham.ﬁhat tbe Equity Rules d1d not contain the
phrase Ygause ofxaéﬁica“ heraQ although 1t 1s vsod in some
athier places. |

Mrs Wiekevshans Thaet 1s a different thing; there is
no cause of actions |

M. Mitchielly  Dean Clark, I read that over, and I
thought you had ﬁamev& good job.

Nre Wiekersham, I move that it be accepted. I do want -
o say§ hawgvsr; that here 1z the ecomplalnbt, whilch must con«
%aiﬁ a short, etc.; statement of % hoe grounds upon which the
court's jurisﬁicbien depends, and a stotement of the acts and
oceurrences upon which th@'§1aintiff basea his claim fér 16

1iefs a demand for jmdgmant; otc. Now, "the grounds upon

which the court's Jurisdiction depends." Does that mentlon
facts; or what? | .

¥r. Dobles Jurlsdiction in the Federal court.

Mr, Tlckorshan. AL pight, |

Nr. Morsan. The facts constibuting the ground.

Mp, Wickevsham. It wes only a question whether we




should stgte”thatasthis 1s brougnt teo the attention of a cer=
taln sectlon of Congresas.

Mp, Mitchell. 'Oughtjyou not to sey “jurisdictien of
the Federal gourt®?

lip, Wickersham. ‘Y9$&

Mr. Mytohell. Of course, the District of Colwmbia
does not come within thnsat definition,

Dean Clavk. ﬁali; of course, ws have taken the Equlty
Rules. _ |

Mr. Olney. Yhy do yoeu net follow the Equity Rule?
Are there ény substantlal differences?

Daéﬁ Clark. Do yau'maan follow 1t throughoute~in all %
of the different clauses? |

Mrskalneyg Ves« T read the Faulty Bule, and under
the circumstanéegj T think it is better to take the Equity
Rule. |

Qeén Clark, I %h@gghﬁ tﬁe Bguity Hule pub in require=

| really burdensome,

ments éhat ware &nneéassé?y,;
iy, Olneys Lesavé out the first oney I think that is
about the only one.

., Tn the third sectlon of the Equity Rule,

1t says "the bill ghall contain & statement of the ultimate
facta", ete. If there 1s anything that gives more trouble
than that, I do not know what 1t 1s,

Hire Wickersham. Take the first one. After &11,‘,J V§
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ought not the complaint In an actlon at law in the Pedersl
cou?éﬁgéate the faets on which the Jjurisdietion depends? Of
course; 1T 1t ls a case of dlversity of cltizenship, if the
plalntlfl is a reaiﬁenﬁ and citizen of one State and the dew
fendant of another, that would be the grounds of Federal juris-
dietieng' you ceuld gay that the g?éanﬁ 1ls diversiﬁy-ef clibie- |
genship, But-ﬁhé/kgéé'enght to be that the delendant may cﬁa&é
lenge the fact amdrprsaf be made. | O

My, Mitehells Tt 15 a ground if 1t 1s a conatitutional
guegtlon, |

iy, Wickersham, That is a x?ggurld; but that is not =f
1t grows out of cltlzenshipg 17 1t 1z a fact that grows ouﬁ_
Interstate commerce, Lthat ought to be stated as a faet. So
that ”gfound“§ 1t seems to me 1s not adequate.

My o D@bie; Tha% is the Tguity Hule.

Mrg 0lneye That 1is the Zquity Rule.

Wickershams Take the ordinary case, that is, the

Mr o
?Agr und for Jurisdletion in an action at law in the Federal

court., 7
lr, Olney, This mquity Rule has never glven trouble.
Mr. Lemann, That 1s the languase of the Dgquity Ruleses
juaﬁ @Xaatly.%hgtg and T do not think 1t has sver glven any
trouble.

lp, witchells When you réject the language of the

' Agulty Rule; you have to go back to the 3Jupreme Courd and sayw
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that you have done a good Job, end unless it is a cleay case
we do not want to do thab.
Up, Temann, This language hes beenm tried for at

leagt éﬁ yearss

lire Dobles There are hundreds of cases on thaty; you.
sannot say that the plaintiff ls a ciltizen of;Virginia aﬁé %h@é
defendant is nét a ciblzen of Virginia. |
Ny, @iqkérahami Bub you can state the first part

in the Wquity Rule,the vesldenge and ¢ltizenship of the pl&im»ﬁ

L1ff, and of each of the partiles, and if any party 1s under
any disability thg fact shall be stated, Naw; that has been
eliminatedy and thén you leave only a short gtatement @f'; |
the ground uvon which jurisdiction depends. But if ju?is&ieﬁé
ion de ends upon diverse sitizenshigg as-happen%& it seems to

me it should be alleged as other things required in the Equity

Rai@ . 7
Mrs Donworths In meny cases you have to make sllegaw ;
tions of pure lawssfor 1nstaﬁee; thet a certain State stabute |
1s opposed to a Federal statutes
lipe Wlckershams  That would be a méﬁter of laws
Mrs Donworth,  Is that %2? more effective?
| My o Wicke?shame 1 mean we ought not to omit this
first paragraph in the Bquity Ru1$;>whieh requlres a state«
ment of ﬂamésgzﬁ@sidanaé aad_éitisenshi@; from the new ruié;

lp, Mitehell: That is material in every tase whors
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there is a Federal questieng

fr. Dobies Yes, it is material where there is a Fed=
erai guestion, |

Mre Mitehells  And 1t is materlal in the District of
Golumbia, 1t seems to me, thabt you state the ground of Jurise

lection Af 4t 1s diversit“ af citizenship,

Yr, Wickersham. Well, why 4id you wive out that re-
ﬁﬁuireﬁeﬁt? i* geems to me that ycu might say where the greunés:
are diverslty of eitzz@nsh, y the plaintiff ahall state the

and citizenaa&@
names and reog denoe/ﬁf the pespective parties,

Hr, Vorgan, Could not sey "the facts and grounds"?

lp, Wickefsh&m, Yas; therfacta and grounds.

Mo, Tolmans ~ You could do that, and the fachts suppbrbe
| ing such grounds could be stated, or the facts upon whlch the
grounds are based.

Mr. Wickersham, I do not care about the phraseclogy.
Bub sﬁ@pcse 8 man brought suitw»

Nr, TLemann (Interaeaing)ﬁ Is that as important as the
venue, end would ié na%.be bettev; rather than sﬁén& a long
time on th&t; Just to strike thét first aectien out?

Dean Clarks I think this will be covered by the 3

: UL
captioH, and if you put it back-sgyou have had to make the
. matter of capaeity a matter of defense.
Mp, Wickershams No, 1f there ls mno defense, that 1is

a matber of cilbizenshipe
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Lean Clark, WNo, I mesn the matier of cltlzenshlp.

®

ik Vi ) £ e W N N ,,,' = ) i
Mre “ickershams A0 Jjurlsdiction of the courdt depdnds

z £

on divergity of

cltigenship noé, if on the face of the
claim 1t sopears that there 1s no such-gfaund and you elaim
that ground, 1t seems Lo me that it is dismisslble. It seeéms
to me that the fac% 28 to elblzenshilp ought to be stabed in
the complaint, |

dp, Mitehell, %hat is very imgartant, to show whether
the sult ig brought in the »ight “1@t“lc;a

lre Donworth, This sepfers—hr o provtous aaptian;

that would anpesr In the capbions

C"!“‘

Wre Wickershame. ~ “ubt the citisenship and regldence

does not appear in the capbion,

fr. LYonworths But T say 1f you fo'low the Equity Ruiai
vou dunlicate the ném&s,

llp, Wickershan, T do nobt cave anybhing aboub “hab,
It should requilre o statement of the rocidence snd eltlzenw

imsorbant, because the

3 £ e S L T3 | R k] E.
ghlp oif each LoTRInK Lt ois

test may ﬁapend'cn those facts, rather than the theory,

¥res Lemanne iﬁ would mot be much trouble o repeatb
the names. ¥ you wepeakb bthe names, you would have to state
the resgldence.

e 3énwarth- O0f all the partles.

Hrg ;_ HANNe hA-T:%

Hry Wickersham,  Then und v the Tederal statute, where
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jurisdictian depends upon divsrsity'ef %&tié%nghip, and -upon
the amount in cent?oversy; yeu'must say that the amount in
ernbroversy is $3,000, or wha%ever the amcunt is, over and
above interest and costs. Those are Jurisdictional facts,
ot theoriess tt
Mres Mitchelle Yesj bubt the saeand.ﬁaragraph of the

}Equitv Rule has been eensiderﬁd broad aneugh uo require a
statement of the grauﬁd, and 1t 1s required te be alleged bhab
the amount emounts to %5,690.

 Up, Wickershams, I think it is because of ‘the juris-
dietional gta%utag We always make the allggatiegs a8 bto the
emount aew. Awrtlied” | L |

Dean Clark., T think it is & 1little unfortumate to have .

vl

it in the flrst and second sections
ir |

think that/the nrovisicn as to the statement of the groun&s

1s not complete eﬁaugh, eﬁ us pub. th% previsien in there.

%hat we are geiﬁg o have is aemaﬁhing eenferm@bls %

Bquity pleading, and now, tosctions at lawg a5 1;4& é.'"
parties,: giving the names ef the parﬁies, anﬁ ﬁh&t Jéhn Smi%

the defendant is a resident of sedandaseg and than state t

ground of jurisdictien, that John Smith is a citigen of su G

and such ar_%ats and not somé other Sﬁaﬁeé And I %hiﬁk you L

might end by saying that o those the eemﬁlaint will hera-i»_

after always treat.,

Hy, Mitehell. Vhy not state thé facts and grownds
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upon which jurisdictlion depends?

ftr. Wickershame Yes; facts and grounds-

Mr. Olney. Somebody might object to the complaint
under those airammsﬁaneesg by slleglng that the various deé-
fendants arereitizsﬁs of diff@réét Stétes? and in the present
¢use tne court has Jjurlsdiction on account of diveraity of
féiﬁiéenshigg Would that not occur?

#r; Mitehell. 1t weﬁld not last very long.

Mrs Olneys. Ne; 1t would not last very long.

Mps Wickershams Now, why not put in the facts and
occurrences upon which the claim 1s based for relief? There
agaln, I think "the facts constituting the cause of action"
are more important. I have no point to ralse on the qu@stiam,4
but I think that emphaslzes whut are f actss

U, Miﬁahallﬁ The word “simpls" 13 better than "direct,"
There 1is no great meaning in "direct." . |

Mre Dobles I am very thankful that you ahanéened the
word fultimate.” _

pean Clarlks I do not know that I have. Mve. Wicker~
sham;'és you silew "ultimate" too?

Mp, Wickersham. As I say, I do not think you have
ever lmproved upon what you know the "New York Giyﬁl Practice
Aéﬁ;" as a preclue stétememt of the material facts, without
any ungss@ségry verbliages

Dean Clarize Bub I Mt‘i you have not improved
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here any possibility of ralsing trouble, because you have
started t rouble in New York more than in any other placegs
because New York prefers t rouble snyway.

#r. Wickershgm. That 1is the old Equity Rule.

Mr. mMitehell.: Tet us take 1t step by steps We have
pagagraph‘first; and our eholés 1in ﬁhis 1s bebtween "gimple"
"direet" anc "plain',

#r. Morgan. Why not Yplain"?

Dean Clarks In the Equity Rules, in the second sece
tion they have "plain® and in %h@f%ﬂiﬁéﬁééetiéﬁ gimpleat

Mr. Wickevsham. '"Short aﬁd simple sre the annals of
Bhe'péar;“ (Laughter.)

Dean Clark; Yes«= why not begin "Short and simple"?

Npe Morgens Not in the last three years, (Laughter.)

Nre Tolmen. This "short statement of the grounds"
ghould be a "ghort #nﬂ plain statement of the grounds," and
the "ultimate facts" ave short and simple. (Baughter.)

Mr. Wickersham., Why should we not use & slang word?

My. Mitehell., "4 short and simple statement of.the
facts and grounds upon wﬁich the ju?isdietian‘dégéndao" 18
that right? |

Wir, Wickersham. Yeos. |

ip. Mitohell. ‘Then we have in the second section "a
short and ai@ple statement of the acte or amiasiens"} and 8o

Chle




Mp, Wickersham, I thlok thera,aught to be & sh@ré
and plain stetement of the fachs.

Mr. Dodge. Why not say "facts", leaving out the word
Unltimate®?

Dean Clarks We know what acts are.

lip, Wickersham. Vhat is an act?

My, Movgans An act ls a voluniary pontraction of ble
muscles. (Lavghters)

bpe Wickersham. TActs or ogeurrencese~l do not now
what that means.

proef. Sunderlend.  Yhen vou allege that a cerbtain perw-
son is the ason of anethéy; is that an act or an oscurrence?
(Laughtoer, ) |

M?avM6rgaa@ Tt 18 an oscurrence.

M Wighorasham. I8 not the old rule that they shall
sﬁah)ﬁanﬁ nat»a@aglusiané?

¥y, Morgen.  4nd nobody knows what they means

Mp, Lemann, I liks"faots® bebber bhan "acks and og-
surrsaneg, " |

Mp, Worgan., 1 Go not think it is any worse thean"ome
issions or scouvrvevncss.”

e Lomanne = Is there any substitubte that you can
thirk of?

lirs Morgames Wos

Wre Wickspsham, .@é aps not reguired to ?lé&é to
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theory, but we are required to plead Lo facts.
r o Lemanng I do not think this has ény other Megne
ing except factss
Mrs 1 mergaa.' ALl sf’this that Mre Wickersham, 18 t?yiné |
to get dway from 1s not faeta; but evidence on one hand and
corc lusions of law on the other.
lire Wlckersham, Would 1t not be well ‘to séate "facts"?
Yre. Morgan., It might be; but he has lots of cases where
he says 1t 1s conclusions of law and not statements of facts,
L doubt whether you can find any form of words that will do
it. | | |
Mp, Donworth. A judge in a ch@rga to/a jury 1srhét
golng to say, “Gentlemen; you are t he exclusive judges ol all
acts thut havé taken places" | |
Hr, Morgans Evefy time you put words like that in a
code, the courts Just turﬁ loose upah it.
Yp, Wickersham: It 18 just new terminology and will
m%an new litlgatlion, H
Mr. Olney. The Equity rule has used the expression.
Now, that may be very objeectionable from lr. Wickersham'
point of view, but 1f we adopted any ather wording,'ﬁhe ques-
tion is lmmediately golng to bex'aisga, Wthat 1s t he differences
Now, the ldea that 1s Intended tc!berexpreased 1n both 1s the
Vaame. We all have the aaméxéggut.it,

Mp, Lemama. If you exclude pleadlng and evidence, you




ééﬁ

might say that these fellows do nobt object to pleading and
evidence.

e ﬁitcheil. Only ﬁny gstatenent of pleadlng and eﬁ@e
dencee |

My, ﬁcbie. Wpacts" is brooder than "wltimate,' I
think that is a hideous word, eand has not'meaﬁing.

Mre Olneys What I mean is this. The practical siﬁejr

-~

of it 1g that, unlegs we are golng to éggggiééipositive ad-
glther ’ -
ventage which,/dirvectly or in the correction of some evlil

that we have had, leb us take the rule that we have had and
are accustomed t 0.
Mp. Lemarn. I think the -rima facie argument is in
favor of that,.
lip, Morgan. i object bo "ultimate", because nobody
knOﬁs what 1t means.
§f§fg Sunderlande Right ﬁharé; you say nobody knows
what it means. Bub in a proctlcal sense, 1s there nob very
1ittle difficulty ebout the matter?
HMre Morgans No: every new case causges trouble.
prof. Sunderland. Nobt in using the word "ultimate,"
My Eofgan. Bub you do gain this; that you are §ot
golng to run up against claims that you §rcduceisomethingr

besides evidemeanéyauzare'nat golng to have the question
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whether it ls a questlon of afacts or an ultlimate question of
lawy

profs sunderlend. Yr of evidences

fﬁg; Morsane There 1s no difficulty about evidence;
| unless gau'say that you have not gﬁaﬁééifaéts from which the
'}ecnclusion yéu want inewitably follows. That.1s another ruleg
that equity has followed, Thét is; that you cunnot plead evin?
dénee; unless thé evidence inevitaéiy leads Lo the conclusion

‘you want. For instance, the nourt ray "negligently done," is |

t‘ne"’i’ ‘timate £ act, anc 1t will not do for you to plead thab
frém;whicﬁ negligence may well be inferrsd,_and If you piead
f&ctétgh any way ¢ xcept that the gct‘was negligently done, ycu%
have to plecd Lhe clrcumstancesfrom which negligence inevitablf
follows, |

Prof. Sunderiland. Well, you could unless the forms of
langusge In different States i exgetly the same ingﬁll;' yoﬁ
cannot 1f there is conslderable change In the 1anguage.

Mr, MNorgan Well; In Hew York 1t was 72 years before
the court declded that a valuabiton conslderation was suffl-
clent, and before that you haé the one below going one way,
and the others golng the other way.

‘65, but we have those declsions nowio®

Mr, Donworth.
bppolproans  Yes, but those declsions come under tneTule/

uitimsate
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¥Mre Chorrye Why could not we use the wsrﬂﬁ»ﬂultimate
facts® and abbempt to get awag from the noceasliby of §1@aéiﬂg.
eVitienee Under this syﬁt@m %h§§@ ig not the sane noed f@?
lp, Mitehell. Well, if you leave oub "ultimabe", would
it not be well to acd "omlbbing sny statement of eviﬁaﬁas”{
ﬁfg‘ﬁﬁéﬁﬁyg L think 80,
Hrs Mitchell,  1f you do not state that, they will
state evidence, and there 1s no rule on thate

Hpe Cherrye 4 think 8o,

shord a%a%émg&; of ¢t he facbs wupon whilch the pl&intif§-§§$§$§
hls elaim or gzaims; omitting any wmere statement of @viéaﬁseﬁf
Mpr, Olney. In obther words, you leave oubt t he word
#ultimatel” |
| lir, Mltehells 'Esﬁg otherwisze you leave In the word
favidence,"
iy, Donworth, I move that the Chalrman's sugesstlon
e adopteds
Hre Doble, L second the noblon.
Dean (lavk, T still think it would be bad to gotb
bock in any of those words thabt ceaused Alfflculby. I mean
any word iﬁ‘éaméin&%iaﬁ with the word Yfacts.”

rs T.emanins Will there be any more ¢ ompllcations
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than t here are now?

Dean Clark. Yes; we had a new climate of opinion

agal nast which words must be construed, and we must get rid
of this old moss. Bomeblmes, I agree; declslons are heipful,4
vut heré + do not think theyAa?e, because L think theyzare.t6§:
conflictlng, | 'v

| Mr, Oiney. Well; new; T think we are getting rid of
thls length of time; what happened to that was this: We had 5
thils old common law system of pleading to which the courts and

lawyers were accustomed, and they contained the strictest pro=

¥

vislon as to what the pleading should contalin, but we are grad.
woally gebtlng away from that | think until now there is very
11ttle difficulty, es a practical matter, with pleadings, on
the ground that we do ncﬁ pléad ultimate facts, or somebthling
of that sort, unless there ig a real esmsential fact left out
and then the questi0n500§zz%§@; and the Jifficulty of the
%nggg;in the decision ﬂkﬂwnukiﬁmﬁbéaﬁﬁ:r@sulted for the most
part in favor of a sensiéle; liberal vlew of the matter. 1
am inclined to stand on the language thet we were a ccustomed
to and practiced under for years; and with which all the bar
1s femilier. 2And the trouble of which we have been speaking
1s largely eonfihéé to the 8tate caurta.f it does got_cceur

very often in the Federal courts.

a3
o

Mre Morgen. You arer ight theres I am thinking of

State eeuﬁt decislonsg.
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My, Wickersham. - Well, desplte the criltlclsm that I
think the prasseology wihlch is used in all the codes and has
been for years is the best for the facts constituting the cause
of actlon~~I t hink if you attempt some other statement; you ER®
will open up & néw lot of litigatlon.

CHre Lemanne Wali,‘yau open up the facts upon which the
plaiﬁﬁifﬁ asks for rvellefe

Mr, Dobles That is bhe equityrule.

Mr. Wickersharm. I would say "The facts constltuting
a cause of action,! |

Mr. Lemann. ¥Why not state the facts constituting the E
cause for relief"? |

Mr. Wickersham, Well, I was thinking of the common
law actlons. We can put it in the alternative.

Mr. Mitchell,  "Short and plain statement of the fact&
u?on which the plaintiff bacses hils claim for rellef, omitting
eny statement of evidence."

Mres Olneyes I move that we adopt that.

Mrs Dobles I second the motioﬁ,

{&;vet%'was ther%u;Qn takén, ’
and all voted in favor of the
motlion excepnt Mr. Wiekersham{)

Mr. Mltchells That seems to be the sense of the meet;
inz. |

Nr« Donworth. ﬁéw; does this preclude what we 1awyeré

throw in for o safeguard--the prayer for genoral rellef? It;
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seems to preclude the gensiral prayer for relilef, and that 1s e
very useful in an ééuitg action.
Mr, Dodge.  There 1s another rule that makes it éviéentgz
My, Wiékersﬁam; And especially if you are going to setj
up fagtss;n& cireunstances &pen whleh you are asking for some
?eiief; you ought to do that., The theory is that vou come
inbo ¢ curt and, gouvwant'some reliefl,
Dean Clark. in aﬁswer to Judge panworﬁh, 1 will say cer=
tainly 1t does not; and going furt;er, Rule 24 draws the teeth é
entirely of demgnd for Judgment, except on a default situation,
This matter, too, has been a matter of 1itiggtion, yeb it is
coveredas
Mre Dobie, You do not want both of those phrases in
brac%e%s; do you?
_§§én Clarks No, those are slternatives. | Which rule
are you}referring to? There a%e'alternaﬁives in both rules?

Mres Dobles Rule 23+ 1 would prefer the first one.

Dean Clark. Yoa, the first one 1s the one I prefer,
lips Dobles I think that 1s all right, particularly

In the light of the next onej andf$:move that we aﬁgfﬁﬁéﬁﬁ

and ctrilke out the AUS Ce-

Nro Mitchell., That 1s the fiprst clause in aéﬁfg;_f

ite




Mr. Doble. Yes, Rule 23.

Mr, Lemann. Is there any doubt whether a cumulative
alternative céuld be put in the first b?ackets?

Dean Clarks T should not think so,

liTe L@ménn; Well; ycufhad'the second altsrﬁative;-aﬁé i
théﬁ;isrwhy T ésked the question. You have aifferent typea; |
Iékhéught 1t ought to be plain that you cguldtzzg/fsr a cumuw-
‘iative albternative, |

Desn Clark. Well;‘l thought it dsés not appear, and
the second one was a little awkward.

_Hr.'Dabie. There are sa%eral different types of re-
lief. |

ir, Mitchell. Thé motlon ls to adépt paragrapk 3rd
and the first braéketed clause thefeofs

(Avote wes takenand the motion
was unanimously adopted.)

¥r, Mltchell, That is,eorréet¢ Now, let us go to
Rule 24.

My, Lemané. 1 would like to raiéé the queation és%:a
the language that relief shall not‘be "different in kind than
that prayed for"; and I would like to ask Mr. Donworth about
that. | ,
| : Mrs Donworth. In the paper that z’prépar@é, I have
.tha éxpf@ssien "shall ne#éiffe? f?am;ﬁ- Unconsclously, séme ;§

wrlters have fallén into the ldea thal “diff@rent“ shall be o
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followed by the word "than." I think the correct expﬁessieﬁ

is "giffer from."

Dean Clarke. Well, I will change it to Hqiffer frome”

Of course, this ls one of the things that are easlly changed.

Mr. Mitchell. ¥hy 1s not the second alternative better;

than the first?.
pean Clarks I will speak about that. I says it 1s
sore in line with the ordinary expressilon, but I think it

neans nathing if it does not mean the firsty the second lsg

& blind way4am sa"in@ the first. I have a little'preferanca§

™~ | ,
for the flrst, ag being moraAdirect; but Lf you think that
is hardh and you ask for the ordinary practiee of the bar,

naving 1t more direct, you can use the old form, But I do

not know what 1t means if it does not mean that. As a‘ﬁatterf =

of fact, the New York has always understood what it meant,

énd‘has sald from time to time that it does not mean anything,

and then it has said it means the first; so that not only
are you not sure that it means the first but you are not
sure that it means anything.

Mr. Wickersham. Well, you have the limltation that. -

means something, that is, that it shall not exceed the amonnté‘

claimed 1in the demand fer judgment of the camplaint.
Dean Clark. Well, of course, it always mneans that in
law cases; that 1s all we want 1% to mean, and that 1s all

the ésmand for judgment does.

S A
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dir. Mitchell. I like the second one better.

ﬁrg Ulney. ﬁaysl auggest that~£hep§ovisian in re;
gard tex*elief in;the'éase of an appearance lain the hagatiVe
here;'when it,shoﬁ;d be In the affirmative? In other words
we wish to givafthe court ?cwar §0‘give wh@tever relief is reow- |
quired by the merits, regardlesé of anything that may be in
Lhe prayer. And it'seams to me that it should be put in the
affirmative, that the court can glve the relierl thaﬁ‘%ﬁe m@?fﬁs:
require;'irrespectiVe of the form of the camplaint;‘and nok puté
it negatively as it 1s here.

Mr. Donworth. Should that not be true even 1f the dew
fendant defaults where the r elief 1s of a negative nature?
| lir, Mitchell.  No.

Kor gan. Neg if he,ﬁefaglts he does not get hurt any
worse than the demand for Judgment statea, | |

Mres Dobles In other words, there ls a sort of estoppel
thére. - You sue mé and ask for $300 damages. Now, I will go
to Europe on a vacation trip. Or in other words, you tryi:e:
get me separated { rom thé old encestral homem-with soft muslc.

(Laughters) ’ _ : &f

Mr, Donworth.  Well, if you are good they would not
foreclose phe mortgage. (Laughter.)
Mr. Morgan., Mr. Chalrman,if you take this clause, Ifbﬁy*

g Ject to "embraced within the issues.” I agree with Jﬂé%6:0i3911“k
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in what he has suggesved. i éculﬁtaké ths,Ssﬁend sentence
and»Saﬁ something like thils: | AV |
‘"Except as to a party against wﬁﬁé Judge
ment - 1s Péndered by &afau}ﬁ for wgﬁt of ap=s
Qearaﬂée;the Judgment shall accoprd th@ Tow
lief to which the party in whose favbr?it is
ésked 1s entitled on the merite of the égse,
rég&rﬁl@ss of whether or not the party hé%
asked far such,?eiiéfwbg hils pleading.” |
That is wit we generally have 1n mind.
Dean Clark,  That is not a bad ides, I thiné that 1s z
rather good, | | B | |
Mr. Qlﬁ%ys That 1s the old equlty rula, and %hgt ie
thelright rule. .
Mrgswitchellﬁ Will you gilve me that again?
‘Mrs Olney, "Except as a party against whow judge =
| ment 1s‘renderea by default for want ef:ayéé
pearange; the judgment shall accord tha?fe;é
lief to Which the party in whos 8 favcg‘iﬁ'ié
asied 1s entitled on the merits ef'thé caseé'
regardless of Wh@thﬂ?.ﬁf not tge perty has |
asked for $uch relief by hls pleadlng." '

Dean Clark. Do you want t0 go ahead and say anything = |

wore affirmstively? - po you went 6 add to yowr vule am
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.affirmabige staﬁement as to default in appearance?’ You leave
= it now to implicaticn.}.
i lire Olneys Nojp tiis 1s the second sentence.
?ean Clark. Gh; I dld not usderstand that.
Mz Mitehsll. Suppose a man does anpeaf initially and
puts in an answer and does ncﬁ ampear for trial or anything
of that kind? |
‘ﬁr,'@ickersham,  ﬁe ls in baﬁrlucka
. Mr. Mitehells.  Yes.
Mre Olney. The difflculty in‘thé,first instance is;
1f he does not appear he can fairlyrsay‘ﬁhat the court &ﬁﬁ'ﬁkk
Jjurisdiction of me only to the extent to wﬁiah that relief ié
'éske&; but when he appegrs he ls. responsible.
Mp. uitohells I unde?sténd_that your motion is maéﬁ'
with tha,underst&nding tﬁai*ﬁh&'draiﬁing ﬁcmﬁi%taa éan make aﬁy‘:
fe#ﬁsién in form. | | | |
| {4 vote was taken and the _
motion was unanimausly ad.optu- o

e&.) , ,
Mr, Mltchell. It 1s carrled,
Mra'Doﬁworth; I would 1like to‘ask some of these gentlen;

- men whether ﬁhere is any provision in &ny code limiting the

plalntiff in a default case to tn snecifiv rellefl asked? Now,.‘
you may want to have a cemmission/agpeinted beaauga thedefend=

‘ant does nét voluntarily make the cenvgyaﬁc& that he should.:




e
ﬁow; ag I understand the isaae,»t@s ceurﬁ can ask, In thE»é?@nt
that the defendant does not make the conveyance, that & Commiss=
ioner bhe a;goinﬁ@d/ | I uﬁdeéstané that'yeu have ékizg/ggﬁg -
earefully the reSultﬂvﬁhét instséd of belng governed hy what
situation will_dévelap afterla forﬁalrhearing, he must have'

a hearing In equlity at the same tinme. | I# it ne% that the
plaintiff is fofeelbseé by this equitable relief that he asks
for? Lt 1s new to nie. ; o
Mre ﬁitchell. Do yoa mean that if you éﬁk fér,séécifiér
pefcrmanca_iﬁ the écmplainﬁ; and do not say aﬁything aﬁeut_iﬁ,
a comissloner 1s appointed under (a)® |
Mre Dsbie; I think that 1s jLSt the mechaniecs cf it.
éaf;z».'mitchen, That 1s  he title; the rest is just the
machinery of mettiné 1t, | | | N |
Mo Donwerth. Is t here any grecedent for limiting Lhe _
ala 1ntif¢ in.eqplty to bh@ syecific rellef demanée®9 |
Mr. Eorgan, Thet 1o what mos 3t of ths ches say,; théﬁ‘
first orovision that Dean Clark has—is'ﬁheprovisigﬁ’aiﬁalnumw  u
}:::_e,z*‘, o'ﬁ" éad&as, I &m-ﬁkuﬁl’ﬁe - o
| ﬁegnrclérk. ’ Yes; 1t isrvery geﬁeral.'
m.e alne-y. 1 hava not Tooled at 1t for & 1c>ng time, B
but there are decisiovs,vl ﬁhink -to that aff@ct.v Is *h&t ‘f{
not brue? | | -

Br ¥itchells  Then we will ﬁii‘%l‘éféf!té»Rh’tiféfﬁﬁp';[
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Mr, Wickersham. Here again you have geﬁ.§hat phrase

P

. |
that T object to, "claims for rellef" and "righta of action.”
I do not Imow what 1s a clailm for velief. I have some idea of

wiat 8 cauge of actlion is.

H

' . ) i
But I heve no idea what "claims ||
!

for relief" or "rlghts of actlon" are.

|
, |
Mre Mivcnells Well, we will know that we have bthat

v
i ’
in t here when we come to it. - .

Mr. Wickersham. Yoo, T am only smpb&sizingAnaw; but

we willl have it up again, but L think we will have daiffleculty
with itv.

Dean (lari, Of course, in this rule it makes 1ittle
difference which you use, becauss 1t iz so very obvious that
there 18 nor estriction either way.

Mre Olneys  As I resc 1t, I gabher that under this rule

you can sue o man for damages because he hibs you with hls autoe

moblle, also becsuse he gave you & prumlssory note.

Mr. Mérgana And also on & promlse to convey thepro-

perty known as "Blackaecre", and als§ for allenating the effect-

‘lons of your wife.

Dean Clark. Yes, he could Include everything.
Mr. Morgan. Do you remember what the judges in Wig-
consin sald, that you could stark out with an actlon for alien-

‘ation of your wife's affections, and could wind up with a sult
in ejectment.
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Hp, wickersham, I évmcpp@sed_te that, I t hink that
is golng too f.&?; | |
| Hp, Lemann. I think in New Y;;m you can do 1t. Yéu
could summons me for an automobille a.-cciden’s, ‘and decide later
on that you wented als§ to héve it inéluéé ali§nating your wife's
affec’cioﬁs; |
| Nr. Wickersmm., That is not in one suit.
Mr, Lemann. I just sald summons.
‘¥r. Wickersham, Oh;-a summons 1s & différent-&hing.
Except 1n some cases where t he statuts requires the summona to
have the endoraemant of the cauae of’ aet:}.on, there 1s some atatiﬁ»”
utory provision M&&é -x*eq{xired. s
v‘%ir." Dobie. Have you any défini‘ss ideas to anyv l-imi‘ca
: atién,r or would yow go back te the idea that Judge Olne:,r was
i:al}:ing abnuﬁ; a few moments rago.l I thinl{ that is very bad.
| ;r. Wiekershama Well, as I say, I beal:tsve in kn&ﬁing
what ‘uhe c,ause of action ia‘ @ha'ﬁ is, I_ﬁﬁwant to kn@w what T

am sued for‘g

Iir. Dobiea That léas nothipg to do with

‘just tha swr‘y Of ww | !
A ’%ﬁr. Wiekershmn (Int rbgéing)g I want to know the eé.izs‘ei
i?@f aetlon. : | ‘ | o |
: - _mr. i»ierg:anv. : ‘{sfell you have to hava a ssparat;a state- g

ment ofih@ ciuse of actien, A .‘Ehi.g 1is ~—§;einclery
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Ey;%gcbie,  This 1s Joinder and counter ¢ lalm,

Mr, ﬁﬁrgan;  You can jain in pr&ctice.

e Wickérﬂh&mg: Rule 25 says that ~ thoy may Join as
magy-diffefeﬁt‘élgims‘fer re}ief founded upon as many differ=-
_ént‘rights cf acﬁion; whether based anlegal or equltable
grounds or bath; or stated.or>ﬁiaimed in*ﬁhé alternative or
otherwise-

o Dean Clark. I am not sure whether Mr., Wlckersham ls
baslng his objection on the wording,

lr. Wickersham. No, it is the subject.

Mr. Mitchell, Let us not diségés»%his oﬂ-thé ground

that 1t states cause of action.

fie Morgan. No.

Dean lér&; Bub. én'ihe-subéﬁéﬁéi?@ matber it csnuainsi
a good deél which New York tried to put restrictions cn, but
iig ﬁéé?ibfk it 1s stronger; and in viéw of the h&atcry, at "?)
least éf'hhs recommendations of elther yaur Judicial Councll

‘or Comthission, an act was passed, Chapter 559 of the Session

o .‘Qﬁﬁér'lgss, providing for clear Joinder oﬁjagtibms and gilving

 ;the eéurﬁ discretion to try them e ither with the Joinder or
| have se@arate trials. MNow, I am off of New Xork.;(Langhtéro)ii
%r. Wickeranamq I am nob’enthuaiaétic abautvNéW'Yark 2

‘either.
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iﬁf, Dobie. I congratulate you on your non=provincial=
lsme.

Dean Clark. .Hé#e abou"t conﬁratulatit:g me?

Mr, Doble. I cen@ratuxate both of you.

these ’

Mr. Tolman. How aben_,tr adding/two words in line 3%

lip, Wickersham, ”\NWG f action,"

Dean Glarka I do nctﬂebjéct to that,

Iﬁ:ﬁ; mitehell., s that all right® |

My, ?iickersrbam; Well, 1t emphaslzes what I ha#e' been
contending for right alongs | |

ip, l‘fzifzchell. The real guestion that is vital in here,
1t seems %o me, is not the questzien of phraséology. We can-
settle tmﬁ some obher time, I’c is tha question of joining
different ty?es of actlon in one. suit.

Mre Wickershanms Yes-.t}

Mre Mii;ch@_l, or éot%a%se‘,- we »allz;agree about *shé §c~
tlon on that. 1 was looking at thér ecommendation of the dife
ferent cemmi‘bte@s on that, %o see what the congensus of oplin- -
icm of the bar 1is on jaindar oi‘ diffemnt causes of actjion.

~ to know
It is very important/I think. gerbays some of these suggest-
ions aree n,ough to i;abﬁlaﬁe them in our minds.
| lir: Loftiln. Jud;ge Parker 1s ag;éi@at it.
Mre Mibchell. Yés; he is againstvita -
Mr. '.C_}lney, Do you know what the pracﬁice ig'ig. Engn
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}5_ I enm not sare tha? 1t might not be better” @“ggt it as yoa.v‘
suggeat rather than 1eave 1t in tne courtzs' isc he~ ﬁ
'cause no- one reallv know thegrgund you shoulévgo'on in eréer‘ |
to get a &!@p&rate trials IR

Mr. Mitchell. There cught to be a basis';qr:exercising

t he dlscretion of the court.

Mrs Donworthe. You could add.?érvin order tS‘;Eéid

pre] dice to any pa-ty" or "where nee‘essﬁ;bzy to avé_i&éﬁé{jgéwe
to any party." | B

Mre. Dobles What about éaying "wvhere the ends of 3ﬁéﬁii
tice sor equire"? - o

Mr, Donworthe. Yés; "where the ends of justice sé ré-}i
quire, R |

lr, Mitchell.  Dean Clark, may T ask whether, & aking
Ru;e 42, éﬁ and 44, it 1s possible in this systemt o put in o
one sult a number of causes of agtien, and a number of dafendw
ants; some ;nteréste& in ona; some in §thérs, and some not at
all?

‘Dean Clark. - That is éermiﬁted in New York practice =
when you ga%dcwn to joinder ofparties. :

Mr, Mitchell., Yes, I refer to Rules 42, 43 and 44-

iire Lemann., It 1s where there 1s a question of law
common to all. | ”

Mrs Mitchell, Not alweys.
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lir. Lemanne I will read that part of 42; 1t says,
Ywhers any queation of law or facts 1s common to all the rightsé
of action." - v
lre Mitchell. Yess |
Dean Clark. May I say that I think this is one of the

\ profession N , ‘
places where the prmwksuimx hes been &y completely inaccord in

opinion; 1t has been practiaally.unaﬁimousg. and where invmy
juﬁgment it would unfayﬁunate 1 we went back ta‘the unworks.
able and pndesirable provisions; because I see no resson why
Awe should »ot bring out in the complaint all sources of diSw-
?uie. fhére 1s not any chance for §zejudiea; becanse of the .
‘provision for separate trial; and as I rsaé it the whole tréﬁé ,

has been just as was the experlence in lew Yorks Now, & qués-

o Ab
tilo 8 to the English provision, ' what I
faunﬁ in 1928 befove some of thesa'changes’war@ made’ in Kgrie
sas, Wisconsin, and Ontario the restrictions were removed eg-

tirelys. In Towa, and Mlch: ey were removed except as to. |

the division of actions legal and equitable. In England ané
New Jersey. they are removed, with the exception of actlons nat_
relating to land. Now, bhere are obther provisions which do |
not fa%l wilthin the same sort of framework, but are practieélly
a5 broad. As T read iﬁ; the Florida statutsspraeticaliy élla&

- free joinder. The Alabama code has very little iﬁ it. ﬁasé~
aahns@tfa has joinder within thrée mainvﬁivisions;zané Texas

7§oinde? is baéed on dlseretion. ; in Leuisiané aglaigtiff may




accumulaﬁe separate causes ofdemand in the seme actlon, witﬁ

certalin limited,exceptionag In I1linols the new sct prévi&é@*f
free:jgindery.
| Ure Morgan. | ﬁr. Ch&irman, may I say with referenee-téf

tha ﬁh&t I think 1t was poinbed out in the Miehigan Law Revi%éé
under Prof. Sungarland 8 uiﬁectian, that 1in the past, p&wtia }
cularly under ihc common law and under the codes to begin wit

(,é

the matter of goinﬁar in pledings wee &1ways tied up ag ﬁz?hl

the notion that anything that was jolned in pﬁaading had to be

tried tcgether, and everyhody was lceking to eoavenienca @f
trial or projudice in the trial, ete., without thirking at'alli
of t he cenveni@nae e? g@%tinﬁ these dispubes dewn on paper,"':
and the canvenisnce you would have and the saving in tima.and
yaper work, and the time of the eeurt, and all that sort of.
thing, by getting this whole bunch of controverslies With o=
feranea to the partieular parties in one suit, And the con-
venlence of trisl 1s taken care of on an entirely alfferent”
bagls. It is right up to the juﬁge'és to whether it iIs or

is nat@rejgdieial and what you are doing ls to save paper work

and separate 1awsuits,rané p@rha;s‘a ot af new trials.

prof. sunderlend. You ave saving a lot of argument
about restrictions.

Hirs Morgens Precilsely, saving a lot of argument, by o

preéventing questions on misjoinder, etes, snd it strikes me
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that this is}qne of the most important things you can éé‘at
the §laadihg‘sﬁage £8mes

Mre, Wickersham. Then 1t 1s considerlyy everybody!s
convenlence excepts t hat of the defendant. Why sbould I be
brought into a laweult with "A, with whom I have a ecntre#erSyé
and be obliged at the same time to attend to all the Litlgaw |
tion between A; B, C, D, and - E?

~ Mr, Morgan. You do not have to be 1f you do not want
to.

fip Wickershom. @ell; the court has; perhaps, a right
to éseida'aa to vhether I should be compelled to come into

court aé to & controversy with A, to étten@-te & lawsult as

to B and ¢ and b; with whom I have nothing to do, and being
-%u@&rin a matter with which I have nothing to do so [ ar as the
regt of the controversy 1s concerned.

Mr. Mitchell, It 1s nobt quilte fads that that is 804
1t says, "may Joln as plalntiffs or be jolned as defsn&aﬁtg»
in actlon where ény queation of law or fact%)is common Lo aii

the rights of actian;"etc. Thére is somewhere in thﬁ;case,
%ég“Irunﬁergtand‘it; a aoﬁmsﬁ quéatisn_af law and faet# thaﬁ.
~ pertain to all of the defendants

| Prof., sunﬁ@rlanﬁ; éni that 1s ihe only part.

lire Morgane. That is the only thing you are interested

ine
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MR, Wickersham. JIrrespective of law, that iz my only
obligationy but it may be against &; B; ¢; and D, and why
should I bs cempalled; because there is a similar guestion of
law, to litigate in an action with which I have nothing to do
in the controversys

Dean Clarke I must tell Mr, Wickersham that that ls
in another rule. I do not think that is thia rule., But I
do not think that is a fair statement.

Mr, Wickersham, ‘Ferhapa not; but my objection gaes‘_
to that kind of a controversy that; as I undsrstood from what
Nr. Morgan said, would bring into one lawsuit any plaintiff,

A as agalnst B separptely, and B, c, and D, Jointly, and X and E

¥ Jointly and seyarately. |
Mre Lemann. I do neé think that is so. The suit

agal nat you was based upon running évef somebody wlth your

. That

automobile, and the sult egainst me was based on 1ibe o

is what you ave afrald af?if
Hra Wickershams Well, I may have mlsread 1%, and it

so I wiﬁhdraw my Qb%ift gﬂpm4g,u¢4&gg<mé;kaj&;SnKLQfr\‘

Mr. Lemanns H&ﬁ»ﬁh bads ﬁ:&&éarreﬁdae

wopdiosthdt
L e oliﬁr o
th;gheayrb ryublal agatharatatam_nthezaraamaﬂeehal gemRERY P 6

and that the plaintiff was induced to invest hls money on th@;e
- false sgtatements, Oﬁ4%/'2ﬂhlﬂiﬁC5 R C/&ZL4,C%%w
M\ S MWW’” %_ |
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defences~-one of them has died, and some have not gone to the
meetlng and every one has a @ifferent factual situation;y but
I supnose in practice they could be joined as defendants even
after such a rule ag this, But that is the typical kind of
case that I understand 1s required or permltted to bekjoinsﬁg

Dean Cia?k. Yes; but the only variation I make ia
when you say "un@ér any practice or system," I afraid under
the old code system you could not do that.

ﬂrgrlemann, You wanbed bto permit that anyway.

Er; Wickersham. How about this: "The plaintiff ,
may Jjoin in a common complalnt as'many claims for rellef,founded
unpon as many different righﬁs; b sed upon legal or equitabie

grounds, or both, as he may have against theopposing party."

That means any one of theoppositng parties.
Mrs Mitchell, That is a aingle party.
bean Clark. R@ad tne next sentence.
‘ whevre there are |
Mr o Wis cershame. "Likewise, /ﬁﬁmﬁk&x multiple parties,
elther laintiff or u&fenéan% or both, such 3oinder may be |
hed, aubjset only t@ Rules 42, 43 and 44, governing joinder

of parties,.” Ths court may, hewever, order separatﬁutzigl&

b¢.more conve=

- of any distinet issues where they mayb
nlently disposed of . |
Mr. Effﬁtchall, 1\?@!}:, that refers. to Rule 42, 43 and
44, | |
_Dean Clark, In these Pﬁl@8>thﬁre mugt b97g staﬁamﬁnﬁé
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of law and facts as to all,

My, Donworth. The United States could sue all the
delinquent taxpayers in one sult. (Laughter.)

e, Morgan. They could under this.

lire Cherrys They could 1f they could get jurisdiction.

Dean Clark. How could they get jurilsdiction?

Mr. Lemanne They could not sue you or me under the
Income tax bex iaws;

Mr., Donworth, Unless you claim the lnvelidity of it.

Hr? Lemang; Unless I claimed invalidiby.

Mr. Yodge. It turns on the same question of laws

Mr. Wickersham, "All persons may join as plaintiffs or
5e‘jeineﬁ as defendants 1ln one cause of action where any ques=
tion of law or fact? is common to all the causes of actlon
sought to be gnfercaég" New; that may not be theonly ques~
tion invalved._;

Dean Clark. That 1s correct; you need to have only
6ne "tie that binﬁs”¥ but if you have one tle that binds yeﬁ
can do that.

Mre Wickershame There may be other gquestions that‘
affect X and ¥ but do not affect P, Q and R* -

Dean Clark. Tvat fs shown by‘ths cage wheée 196 plain- ﬁ
tiffs received falses tock preapaétus;sxnﬁ each plainbiff

recovered different amounts; but they had joinder there, even ;
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before your amendment this gpring in New York.

Mr. Wickersham. Well;, 1if that 1is so; where thers‘is
no statute——

Mr. Yodge. That is a little different where is a dif=
ferent question of 3, Suppose a man had bought from fivé :
different brokers In ﬂe@'YQ@k; and the transactions ﬁsrs en-
tirely different; but aﬁder the law there was a gquestlion in

all cases as to whether the buyer could recover without have

ing tendered back hls slock certificate. That was the only
questilon common to all the cases, but that was o questlon of
law., - Could those five brokers be joined in one aui‘t?‘

Dean Clark, 1t seems to me that this question 1s get=~
ting academic anyway. The questlon comes to thils Are you

going to trust the Federal judge to handle the cases expedli-

tiously, or are you going to prevent that by some blind rule
that would tle his hands?  Suppose the complaint has gone
beyond fhe bounds anyhow; would they so far enjoln a lot of
'pecpiethatlshould not be enjéined? Unless the judge ls aw~

fully stupid, there will not be any partileular harm, I think

1t 1s, generally speaking, & more or less academle questien;

except very occaslonally-~there are physical and practical

 1imits anyway on Jjoinder; but suppose a plaintlff elther

makes a mistake or attémpts to act wrongfully. 1t 18 so sasy
sntire -
there to have/cenk

)

and in most of your cases .
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you will have only a set of documents and go along. ir you
have an sarbltr.ry rule, in most of those cases you have to have
Segauz;fm from the beginning and you have to have argument
and dispute as to when you have i1t. Under this way, suppose a
mistake ls made, 1t 1s so simple to have a separate trial ordér?

because from now on they can proceed as in two or three separate

cases. , |
| ﬁr.ﬁ&itehell,‘ When you say% mieﬁake% you do not mean a
violatlon of the rule; but you mean a case where the court Woula
have a right to step in?

Dean (lark. Yes.

Mp, Mitehell.  Mr. ﬂédga's quegtlon is in the affive
matlve.

Mr. Dodges And I am not worried about it, but I wan~r
dered if you meant the rule of law to that extent where there
was only one guestion of law affecting all of them.

Mre Lemanne Suppoée that was not a#deeiaive question?
Would that take care of 1h?

Dean Glark; T do not think it would. I suppege'it»has"
to be declsives ~The reason I take thls queation of law or
faect 1is that'it was first taken up in the ﬁngliéh rule and‘thenj_
in New York, Califernia and New Joerseys

Mr. Miﬁeh@ll. wells if you put the weré “deeisive“

h@ﬁ waﬁef, because one of the defsndants

in thefa, yau would baA
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might have a separate dafens&; and the court might say that
wéuld be declsive in hls ease; but it would not be in athﬁréi
Mr. Donworth. .ﬁell; would we nat‘ali agree on Rule
25 if the senﬁené@?gagga%iae" were omitied. Théﬁ 1s entirely
unnecessary, because that is actually covered by Rules 42; 43
and 44. Where there ls one set of ?laintiffs and ané&aﬁ of
that as |
‘defendants, can we not pormit/many 4ifferent causes of actlons .
in contract form between different parties be brought In? I |
think we can ralse this general question when we come to Rule
42; which is the blanket rule covering the entire subject. Is%
that not aso? } |
Deanlclark, Yos; but the only thing is that we al-
ways will expect to find something in this; we could aay; ir
we wéﬁt to warn them as to the multiplerﬁarties; "see later."
My, Lemann; Could we not pass thils sentence until we
veach a concluslon on Rule§§§? Because if’we are golng to

permit 1t, we have to say s0.

Mr. Mitchell. Well, we have got to decide what to do |

inthe light of Hules 42 and 43 and 44.

Mr. Donworths I move that we pass Rule 25, but with

»

the understanding that the middle sentence ls not disposed of
Mr, Morgans Well, there 1z really no necessry connect-
fon between pubting the statement in the pleading and ghing

to t rial togethers=no necessery connection between themeb all

L
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it is a question of the convenlence of plesding; first, and
that cuestion of convenlence of pleéding is entirely separate
from convenlence of trial.

iy, Wickersham, Yes, but you leave the defendant's
rights enbirely to the discretlonary action of the judgeia

My, Morgan. Yes,

‘Mr. Wickersham. Nawg I think the defendant ought to
be protected agalnst belng haled Into a eontrevérsy“with ar
whole lot of parties with whgﬁ he has no controversy whatever,%
vbecause the?e ls a elaim of the plaintiff against the defend= |
éﬁta interconnected with all the other partles=esimply bhecause
there 1s an elgment of law which 1s a factor in both lawsults.
I think that 1ls destroying theproper pretectien'ef a defend-
~ant being sued under the law.

Mr, Donworth. Do you oppose the‘§35antial principle

af{@ule 25, when ik the questiongare‘betweanithe identical

partles? o
Mr, Wiekeréhﬂmc ﬁe; I do not disapprove of that.
. Mr, Donworths Then Rule 25 can be considered as ap-
@reved; except as to the middle gentences
‘Mr, Olneys With you change you Suggestedt
lrs Nitchells Avre you entirely datisfied with the
changé? T think if therights of the defenﬁant are going to

 be left to the court to proteet, there should be a clause thab
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he may do that without any subsbtantial prejudiee. it s&ysb -
"If publlc justice so vequires.

Mr. 3oﬁwerths : I finally amandea ?hat so that it will
read something k? ah&s* "The sa«?t may, however, order sayulé’
arate trzala, in order tn avcié prejud;ce ta any party, or
whe?e n@eessary o avoid pre;udwee to any party,"

Mre Wltehell. That is t he idea.

Mr. Lemann. And then approve the rule otherwise; that
is the ldea? |

Mr. Ponworth. 'gss; that 1s tho ideas

Mrs Mitehells ALl righb.

Mre Olney. In thils matter as I ha#e seen 1t,;§$§<

difficulty with the old practice had not b@@nf:hdt you were

reqgulred to file separate suita go muechs I do not see very = |

nuch gain in the mere jeinder of suits. The difficulty with
the cla ﬂ?acuw,a wag that it permitted a Jolnder of sults in
certain elassas_of‘caaéa and refused it in ethers, with the
reéult that there ﬁas an? smount of litigaﬁion ané any ampﬁht
Qf deeasiopg that did not go to the morits, but simply de~

ei&@d that there was ervop committed in refusing a jcinder

in thisaése or in permitting 1% in that case. New, if you are

'gaing to escape from that situation, »-and I think it should -

he escaped from, as far as the principle is concerned=-1 am

right withi;he’law'scheal men on this matters It seems to

me tﬁat yau:can permit ﬁhe'thing very @rsperly, provided you
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accompany it with a provislion that makes it very fl@xibla;
and the Judge has power Tto so gulde the proceedings that, ale-
though they sre Jolned, prejudice is not dons‘té the individuel
defendent, loaving this matter of flexibiliby until afterwarés,
but permit theom to be jeinéé; becausé the moment you eﬁdea?er
to establish a certaln class of eéaea in which joinder is per-
mitted, and another cless in which it 1s not permitted, you are
goling to have'the same’exparience that we had in California,
and all thefcode States, where they have similar provisions,
ol ény guantitj of litigation to determine in what way 3eu:
could Jjoin them.

My, Donworth. Well, those observations, in which I

cancur; are really addressed to Rule 25 and not Rule 42.

Mp, Olney. I think they apply to both; and as léng
a8 you have approved a flexlble system, thls ought to»werk.

Dean (Clark. + agree with yous I think we have done
it.

My, Olneye. I rather thlnk we have.

Dean Clark. HRule 83 is another rule that has a bear-

ing on this, "Consolidation and Severence."

, flemann.  VWould 1t not be well to pass this mmw
narro% rule, ée és to pasgs the lssues? We are all in appar=

ent agreement as to most of Rule 25.

My, Mitchells All in favor of that motion will say
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Taye"; those opppsed ¥noe"

(The vote wud taken and the mobtlg

was unanimously adopted.)

Mre 1t chelle ﬁéw; some of the members want to ade
journ at 5:30 o'clock and it is now 5:25. Shall we paés to
another ?ulé now?

Mr Y ﬁcdge; We should ﬁaksrﬁp Rule 42 next,

Mr.-Mitchéiig Very well. %3 will takes & recess now
wntil 8 o'cieck %hig evenling and we will be in session from
8 u.til 10 o'elock tonight.

{Thereupan, éﬁ 5320 o'clock pems, the Advisory Com= .

mittee took & recess until 8 o'clock paine)

T
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- BVENING SESSION.

Friday, November 15, 1935.
‘VThe Conmittee reassembled at 8 o'clock pem.
Vﬁf. Mitehell; We were dealing with Bule 253 we had
‘referred Rules 42, 43 and 44, And with the agreement of the

A
Conmittee, I Wculd_Suggest that, instezd of procesding atralght

»aiong with the rules next in ordaﬁ, Wé pésa to Rules 42 to 45;
while the subject ism fresh in our min&s; and work out this subé
jeét of Jolnder of parties. VWhat do you think of that? We |
have been discussing that; and I thought whille we were on 1t
we might Just as well ¢ lean it up.
" My, Wickersham. Yosa

Mrs Mitchell. If there 1s no objection, we willl do
1t that way. *hat carries us over to:ﬁulé 42,

Dean Clarks. May I say rather briefly whét Ithink you
will al; apprecilate here?  What I have danéf& havertaken
the English rule and those of Californla, New Jersey and Neéw
York as my mcdels.- I hopc:i that I have improved it« I have
definitely tried t§ do soj because 1t has slways seemed to
me that he main purpose of the Inglish rule was quite clear,
or t he main factor of it was thils common question of law and
facty bubt Ithought it was stated rather blindly, és I gshall

{ndicate in a moment. And furthermore, the Engllsh rule
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contained in words absolutely no limlt on the joinder of the
defendants, and all theimerican models which have copled it

have contained no limit. Now, 1t would seem to me In prac-
tice that you would roally have to apply the samme limitation

to a@fagﬁaﬁis as b plaintlifsw=-you rveally did as a practie-
cal matter, but that it would be clesrer to have fhe best
stated also as ie.the defendant, so that thls ruvle, if any-
téing, is limited bevond the Inglish rule. And as a matter
of fact, 1t is limited beyond the construction of the New York
rule by the Federal court in New York, in one of the aspects
that ¥r. Wickersham was mantibai ge In the Federal court In
Wew York they have held that 1f you had common questlons tysw
S ‘ the
ing some of the parties togebher, mxxm/single common quostion
need not tie all together; that is; 1f you had a common (uUeSe
‘ticn.between A and Bazné another common question between.g
and ¢, that you would have the requirement fulfilled; Qheraas,
I have made Lt definitely that there must be one common gues-
tion colng all the way through. The case I have in mind 1s
reported in 21 Fed, Rgg; 67, In that case 23 plaintliffs
Joined under the Watlonal Banklng Act agalnst 20 defendants
claining that at
/et various times during 20 years they had made false reportse
They set up 57 causes of actlon and each cause did not affect

21l of the defendants. L1f you will turn to my footnote. you

will see the inglish rule. The English rule is really in
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‘four ruleas. As sbated in my footnotes; "Under Hule 1, those

17
&
may be joined as plaintiflfs i%;ﬁmuﬂ any right to re=

n respech of or srising out of the same trangaction or

scrics of Lronsectlons, 1is alleged to exlst, whether jolntly,

4

severally, or in the albternatlve, where,if such persons

hrou

i, T
.:f)‘! 1%:

sep-rate actiong any comnon gquestion of law or fact

would arisey wund:r Rule 4, 'all persons may be Jolned as

dafenda

g D
to exi

under

£, )

ats agalnst whom the right of any rellef 1z alleged

ot whether Jolntly, severally, or in the alﬁezﬂa 1ve‘;

Yule B, 1t Is not necessary 'Lhat other defle ﬂudnﬁ% shall

be interested as bo all Uthe rellel prayed for, or as to other

procecding azalinst him'y  and

or joinder in the alternatlive.

‘II“ will be noted that the above rule eliminates the

Fas

£

ofus ¥mg reference to tronsactions and extends the

common ~uestion’of law or foets test tol he jolnder of dew

fondants, a matter which iz In some doubt under the Ungllsh

rule,

says,

Ju-igdiction of the courtz" L put that in ss a limitation,

which

toe xbend Jurisdietion, and I do nobt know tirat Lthat is necese

SOLY

i

3

411 personsl=--and I put in in brvackets "subject to the

ind so, tur back to the rule as we have 1t, 1%

thinkk may be lmplied, That 1z, we are not intending

T think it would be so olearly Implied 1f we dld not
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put 1t in here, but I thought I woulé'ths it in here so that
you would have 1t befére you: |
"ALl persons may Joln as falnbiffs or be joined
as defendants in one actlon where any qﬁestisn,gf law or facts
is common to all the rights of actlon sought téﬁ%@ enforced."
Wnat T have done 18 to bulld up andmak@‘ﬂef$nite that

. test, which is the foundstlon of the Tnglish rule, and ls really

co ered up by lobts of ‘ancuace concernin: transactions or serles
of tranzsctlions.

%ééh peraons may be interested, or baegi&hle;‘j$inﬁly,

severally, or in the alternative, but need not be intaresééé
in obbtalning op defending all the relief prayed for. The!co@rt
may make such order as mey be just to prevent a party frsﬁiiz
baing émbaﬁrassed opr pubt to expense by being ?eguif@d'to a£§
tend any proceedings in which he méy have no Inberest, and éay
ovder separate trials or maka such order as may.be‘eXpedi@nﬁg
to prevent delay of t he a ctlon, Judgment may be glven to one
opr more of the plaint ! ffs for the vellef to which he or they
may be found entitled and against one or ﬁo?&'d@f@néaﬁta'aceorﬁ-
in: to thelr ?e%peéﬁivé Tiebility "

With a provision that misjolnder of partiés shall not
be a ground for dlsmlssal, but any elght ef action may be
gevered and progeed with separately.

lip, Morgane Arve you not going to allow ju@gmenﬁ-aé

between plain%iffs? Why do you not say "the partles” ine
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gtead of plaintiff and defendant! in the first paragraﬁh,
last three lines?
Dean Clark, Yes, that could jwt as well be "partles" i
Then we have another provision providing for judgment, the
so=-called “split‘juﬁgm@nt“g
Mrs Mitchell, Why do the Inglish exclude actioms for
the recovery of land in ﬁﬁia Joinder ﬁﬁle of theirs? Wnat
1s the theory back of that? '
@san-clark; I always thought that was becauserof ﬁhé
theory that land must be loeally triedy that ig, on questiens'i
of venue, |
Ve, Morpans That may bes
Dean Clarks. Aﬁnd the theory that if‘ysu had land
clalms, t hose must be tried at the place where the land is.
Wirs Morgans That 1s, Jurlsdlctionally belng equaig‘
instead éf venue®
Dean Clark, And 1t would not be possible to bring
any personal action, subject to a ifferent rule, anﬁjégg;éh
theﬁ to be tried with the land actlone
Mr, Mitehell, < notice under the English rule, in
addlition to hﬁviﬂg ﬁhe authority to order t he cases tried
separately, they have the'authoritv ‘or the judpre to order
the exelusion of some egaba%sbfl“mfgégg 13 there any aévana

tage in that? . ’ : -
On the question of terlng them, 1t 1s only

a guestion of separate trial,but here the court or judge may
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order any such cause a@f&ctian to be excluded and the conses
guent amenduents to Do made.

Dean Clark,  Under that provislon for the sevéranca_of
the action they may be yroasededpwith.$@p&rateiy, and that
smounts to the same bthing.

Wp, Mitchells  That amounts to the same thing.
Mre Dsﬂéafth, A thought has oceurred to me in cone
nectlon with ﬁhis; snd T do not know how valwble 1t 1s; but

I thought T would tey to discuss 1t, but T do not kunow how to

dsefine the thought without spendin~ too wuch time on it., We

underatand that in dlfferent parts of Lhe country there 1s
culte a lot of ospositlon to what we are doing‘her@e~$hs uni-~
Tying, I mean, lnto one system of practlee in the Federal court,
L sreat many think that lg a mistaks, and T wanb to suggest

a thought further that we should notat this stage~«I mean by
this stage, in the proparation of therules we submit to the
Court next ﬁag,'ef whenever 1t lsesconfine 1t to a minimum
snd hope to gebt by this opposition that exlsts to the fundéa
menbal thing thet we are aiming at., I think there ls a icﬁ
to be saild in favor of the idea of unifyiﬁg the system of law
and equity scecording to whal vou might call the @cieatis
method, of stlcking tot he system that iz mo:t general insthe
eountry, if I were 2 ﬁieﬁaéara» that expression has been
us&dﬁl*g;nei,»éfn@?g that 'I.‘w&& ééalin;; W}.‘tﬁhvaﬁ democracy, I would

at flest nob try to propound an ldeal system, but would
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rend

a workable ecletlc system, based on what 1s now the éoing
practice, an’ leave for another ~ule, after we hanve zot by
the opposition, the thin:s of this nature. I do not know -
whether 1 am »ight or not, Bub I just géss that thought on.
Dean Clark., If L may comment on that a little, I
thiﬁk there 1s something to 5@ sald for 1t, of course, and 1t
1s a questlon somewhat of emphasils. We are not now, as it
appears~-we have already decided not to try wlld sweeps of ime
ag natlion, and & think 1t ls qulte proper; on the other hand,
it does not seem to me that we can go too far into thepast,
beecause 1t does geem to me thal we 1séezat least some streﬂgth,'
and T should think a great deal, 1f we put wp a system which,
frankly, to thse suthorities on the subiect, must be amazing,.
and here is a case where the whole trend of thought 1s quite
general, Vor @X&mple; how 30&1%4Ameriwanug§eiety try to sup=
port us if we take out the old common law rules, which are
simpl§ trouvle breeders. ﬁaw~eén I support my owp works 1if
1t 18 & thing i have ‘gondemned for years?  #nd If I may say
80, Ithink any one who has really studled the subject will
say, 1t secems to me, that 1t ls awﬁuestiaﬁ.ﬁf emphasis, and if
we go back anc take some old test, like 211 persons 1nterest@éii
in the subject of the actlon end in the rellef demanded," which |
ig t he current code phrase, we Jjust teke away tbé tg;king point
of people ﬁh@ really understand the su jects

Mrs Dobles Was not that avgument of lrs Denworthﬁg
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-‘I.dé not mean precisely, bub I mean along the same linege-
but several people have come to me since the aygainﬁmgnﬁ of
this Committee, and have spken to me; and of course they were
familiar with t he systen in whilch we have a separation of luw

ond equity; and they said, ™Yo not burden 1t too much at the

foia

start. ¢o ahead znd combine the rules,! 1# ls going ﬁe
greste oppositilon. It seems to me that we are blting off
a whole, blig mouthfuly and I belleve we get along betber if
we bilte off &  ood deal than 1F we sav, "This is only allitﬁla‘
4hing that we are zlving you. and the bite will come labere"

T think we hed boebler glve them a _ood deal. On the elcoment

of time, + would like to see our old friend bempus fuslt catch
up with us, i do not mean that you are r cacblonary. 4 know
you are nob; bubt that ldea occurs t o me,

Mp. Donworth., L am trylng to be practical,

lire Dobles i know you are.

liry Donwortha Rather than have an ldeal reported

Mp, Uitchell, Well, the opposition to this leglsla-
tlon for a great many vears has been dlrected mainly at the

law sldey this 1des of cembining‘lgw and squity in a uniform

system has always been in the background. . It has not stood
out as & proposal at all, & uniform system in all cases in
the Federal gouritsi and that made 1t necesgary for the lawyers

in every State to learn the law system 1n his own State and




482

another law system in the Federal court, and to keep on learne
Inz, 1f b ecould, about the Federal equity system, and ées?
troyed @emf@rmiﬁye In that way, there was great objection
té the vroposals I always thcuuhb it had a good deal of
writ, and 1b had enough merlty so that S@nater wélsh as 1eng
as he 1iveﬁ was able to block the leglslation. And now theé
gourt ?33,, 7= ibe I think at first the idea was to gé
along witf.e;anyinbvbhﬂ rules in law cases alone, and then
they realized that this was a greabt chance for a blg reform,
o wipe Qut this distinetion In theproceedings and pleadings -

between the two kinds of causes, and they took held of that,

And one of thre main ar-uments in fsvor of 1t, asg far as the
practical slde and the bar are concerned, 1s that; while it
does destroy conformliy in the law cases and the lawyer would
have to 1@ain tholaw in the Pederal court, which may be difw
feregt from thelr State system, they are learnlng snother sysﬁ§
tem In the Federal ecuft in eg@ity casess ﬁaw, of course,

the lawyera are not widely interested, But the thing hag b@eng
well vecel: ed, and 1 think the lawyers and judg QSf‘rei:haroughly
"Bold"on this unificatlon metter, and that is going a long way
to help 1t ﬁhreugh;: Ang T think it ﬁcuiﬁ be a terrible plty
if we did not tbtake éﬁ?&ﬂt&é@ of thils situation and ?ut up &
proposal that is not antiauateé, and does not psry%tuatsr

those old different ﬁéﬁiéns,-aﬂﬁ one th:t has veason back
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of it, We are not putting anything that has not been actually
tried somewbere, in some of the States, and there is = great
deal of aaaéal to them; and I think wmyself that the court,
or a majodlity of the ecurt feel that there is an epp@ﬂtugi%y
here tﬁ_da 8 job that will stand out as a milestone of progress

in the way of proecedure In the courts. i'think that is what

they e xpeected, They do mot want us to go wild and get oub
2 lot of work that nobody wnderstads, but they do expect, as

far as I can sense thelr at%itude, to have a real job, one thatg
has merlt and btakes advantage of every new development en_thisl
subjaet; that has turned out to be useful and meets old objaat#%
lons.,

I think we ought to proceed along those linés. OF

eaurse; yau_have zot one leaverage that yeu_eoulé»not‘have ir
yeﬁ were obliged to btake the rules and go to Congresms and say,
"Will you nlaase enaet ?&eae?" ?h@y night ehaw-thém all te
pleces. Put they a?é ta‘b@ affae%ﬁ%ﬁlesa Géngﬁéss can get a
bill through to ih&gﬂe them, “ut the burden is on the other
side~~a very different preciical situatlon than it would be if
you wera_just simply trying Lo get them‘en&eted into lsw. They

are to be 1aw unless there is a véta’by Congress., I have a

greal deal of confidence that, if ysu do a good Job; if it 1s
worked oub ea?efuliy and 1t 1s &impleg alear gnd easslly unders
stood and apparently warhahle, that you cen go aut and "gell"

it and get away with it.  If there are any ij@ﬁtiﬁﬂ&»n&ﬁﬁ
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tuere always are wlth l.uyers, very sn%s%aﬁtial§§§§aatiﬁﬂﬁ
and nomercus objectlons~<Il do not thlnk we ought to be afrald
to try 5améthing that we wnow is right.

Wow, as far as this jolnder business s concerned,
thet 18 ell a aow thﬁughz to me, 1 have been practlcing in
‘gertaein Jurisdictlons %here‘an engine of this kind is never
thought of. But wren this Commlttee was constliuted, one of
the thiﬁés that I kaéﬁj&gggékﬁried to do was to get a group
of meﬁ; law gehool men; not only students and scholars on the
aaéjeet; but wvho hod hed practical experience and were oubs

standing meny and who had hadvaxparieucé in this line in the

law school fleld; 8o that those of ue who are practieing laws

have .
yers wonld amExkking the wide knowledge and understanding of

what had been trled in different places, and we could depend
on these law school men, the very best of their kind, to at

lemst lembor with us, with the adviee of scholars and studente

21l over the world, and things that they ned worked out. +
do not thivk, i1f I covld be glven the job of drawing vp & set
of rules, that I would adhere very arictly to the o0ld ideas
that I nhed had and I was anxious to et away from that. The
here _ 7 ‘
prachieing 1awyers/who are not law school men wish to apply
thelr practlical knowledge 1in the way of erditicionm an? bolp,

and all of thatby but we think we have ot te have a 1little

vision differing fyom our old hablis and lay them aside and
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try to use something thet 1s an improvement,

Mp, Loftin, MNr. Chairmaﬁ; T understood you to say that
1t was your interpretation of thg aet that the only way Cone
grasshﬁﬁesspgggggr;siﬂg into eff-et would be to repesl thelaw
under which they are made.,

Nes Mltehell, Yes; Iif they do not conflrm them and
pass a statute, with the approval of the President; they do
not have to repeal the law, They can pass a sbtatube changing

aaﬁa of the rules but what I meant was that the rules aubomatil

i

eally go into @ffeet'aalasg?%bgcsitian has enough strength to
pass the bill in one session of Congress, in both Houses. And
I tell you they will h ve a heavy Job on their hands, if you
have the Supreme Court back of it; and the gensral 5entim@nt
of "he pf@gf@ssi;e and thinking,ﬁ%mbera of the bench and bar.
Mr. Toftin,. We11; 1t was your thought that they
@gald;eiﬁﬁgr re§§1 the low or modify or change certain rules?
Nr. Mitehell. Yes.
My, Loftin, That seems o be borne out by the language

which sayé that such uniﬁg

rules shall not become effegtlve
untll they shall have beeﬁifaggrteé te’C@ag@ssa'by the Attorney
Gensral ét tEe regula gesslon thereaf; and until after the
ol-8e of such session, Eni@sa they take some affirmatilve
zetion they go into gffeebs

Mr. Mitehell. The Chilef Justlee spoke of this thing

in his address, you remenber?
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Mr., Loftines Yes,

e, gitehell., He sald id wes vp bo Congress and iF
they aid nob Like it they would mske e real reform, and that
1t was thoiv cuby-=well, I dld not mean-ﬁa talk about that,
¥p, Wickersham. Deen Clark, you say this g ame rule,
42, 1z in fores in seversl Statea?
Degn Claric, Yeg, in Iliiaéi$; California, YHew Jersey

and Hew York,

Hp, Wilderasneme vhat is the New York statube?
. s‘f o L - o
Pean Clzil. Phe Hew York statute ls the Znglish rule,

the one given in the foobtnots Lo the rule. As & matter of fact,

all the other Jurisdletlons that 1 lhawve siudieds-well, I am not
sure} iinod Qde some changes, but New York and Callfornla

and Hew Jersey provisions I think are ldentleal with the Eagw

11lsh provisions. T think thew use Sheuams wordinges

Prof. Sundsrland, The IT1linois »rovision uges also

most of the Fapglish wording.

Dean Clarte  ¥ell, they ars all modeled on the Engs
1ish medel. I hopsd I was maling 1t a 1little elsarer. Bub my

fmpression is “heb in Tillnols & little quel ification of the

English rule was ableupbeds
Prof. Sun ﬁerlwnw. Well, T think it is jusl slight.
Dean Clark.  Yes.

Mre Podge.  VWell, in Englond snc

o states there 1s

¥

one mar-ed differengec from our rule ,an tLah g that the ¢lifer
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ent cauvses of aeblon must arise out of the ssme transaction
of seriles of transactlons; and I am just wondering if A and
B meet on the street snd A happens to mentlon a certain clalm

he has gobt agehst €, snd P gays, "Phat is funny, L have a claim

‘inst D bhet bturns on th t same questlon of lawsy let us, you

and I, jolu in one sulbt and save expenses and suc C and D"
1 wonder whether there is an advantage in that, That goes
beyond anythiﬁg.tsat has been tried anywherse, does 1t not?
Dean Clarke r%&ll, thig, of eourse, does not conbain
£ hat languages 4 think it does not go beyond, because L
think that language does net have real aigﬁificgﬁeé; What
does & common guestion of law or fact$ arising out ofra tran%ai
actlon or series of transactions really men? |
Mr. Temann. This sayg "question of law or facthg"
if you have to heve the game series of tpansactionsy 1t uight

i law only, which of corss, would take you to an entirely

dirferant situatlon.

Dean Clarke The imglish provision is "law or Tacts."
lip, Lemamms Yesi; ub ls 1t 1inlted by the sawme
state of facts? Apparently there arvetwo limliabions under

the Ingllish rule, s that right? Tha?%rat limitation ls

things arising oub of bthe same transaction or series of transe

actionsy and the second 1s that there must be a common quess

*
1

tion of law or fact, Ts thot a corvect stebement of 1179

L am just teying to gobv hils polak,
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%ﬁef, Sunderlande There i that limitation on plaintiff,
bt not on defondant, :
e, Lemann. Nos
Dean Clarks I might say on this that L would like
to rave thelaw school men in particular, who have played around
with 1t a £0046 ﬁ@él@ﬁﬁﬁ@ L think all of them here present have*;

I would like bto get thelr resaction as Lo whether this 1s an lme

provemant or not., But I mlghi say before you go Iinte texbual
detalls, thai perhaps the maln guestlon of pclley might be dew 1%
cldeds That 1s, I think; ﬁérs Important bthen the questioen of
the wordling exsetly. What I have been t rylng o do 1s tuo get
in the main the English ﬁ@xt; and: then wuson thet see whather

wa as a commibbes might lmprove upon that., This was, as I
hoped, an improvement unon the Enzlish woedingz. If 1t 1s not,
gertalnly we ars aﬁbgaxt bo no eriticlsm if we uae the Hnpglish g,

wording.

Mrs Lemann, Well, unlessz there i1z gsome precedent for ;f
Jolning 1in ong amebion all sorts of gcn&raverﬂy_tgst turn upon
a comron guestion of law, I hesibtate to support theldea, of
gourse, vhere thers 1s a commen quesbion of faet, I am ready
to have thati bvubt thls open a very unlimited éaarg i1f there
is simp%y a ecommon question of lawe-"Are th@y pll liable uns
der thé%ﬁé@@é@’faw?“ If so, join them all,? If there 1s
a protedent fér this, all »ighk, bub I do nobt know of any.

I have not inv@&tigﬁtedg4
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Prof. Aunderland. Now, here are/:

(Prof. Sunderland read the rules
referred tos)

Hp, Wiekershams They are tled together by thesame
tranﬂa@tiaﬂé

Pror, Sun erland. Yes, in both instances we have them ;

tied ag to trangactions or séries of transaoctions.
Mp, Mitehell., JFhat is the Bozlish rule.
Profe. Swu derlands In ¥England they do not have 1%
on the defendsntSside.
. Mitehell,  Well, we are gbriking it out of babh.:
Prof, Sunderlands <+t carries Ue defendant's rule
in Inglend over to the plalutifl.
Mps Lemanns You say in England they do not nake
a primary rule, because I understood Dean Clark to gay that
in England it way be a common guestlon of elther law or faet,g
80 that there must be some ¢ases arisihga |
Deun Clarke Yéaa Well; as & metiter of fagt; as te
the éefenﬁant; T do not thirk they do emtend 1t In actual
practice in Enzland. '
Mr. Lemann. +8 thie an old rvle iﬂrEEglaﬁé?
Dear Clavk. It was adopted ebout 1886,
. tsmawnﬂ Spout 40 years sgo. Have there been
many csses? |

Nean Clerks Yes, there bhave besn a lot of cased.
h Ed . .
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My, Mitehell. Profi &?nﬂerlaﬁé, why do youfefl that
it is desi?ablé in the Illinﬂié Practice Act to go back to
the English rale having a m@rezéest?iﬁteé application?

Prof. Sunderiand, ﬁallglgn the guestion of making
it the same an’d getting the éameiﬁi% as bo the defendants, i%
ssemed 8 1ittle sasgsler for the bar to take 1%,

Mr, Wlckershem, I wouldbe in favor efthat Illinois
rule,

Pyof, Sﬂmé@fl%ﬁég S0 would T

Mp, wWickersham, Bub I thirk a rule that ensbles &
plaintiff to bring in the same cause of sehbion against a wan, |

’ W6 has a different cause of ac=

g d five othersz agalnst
%ian; and ten othars agaiﬁsg whom he has as imilar cause of
gotion has worked out a greab hardship against the indiviéualj
éﬁf@hé&ﬁﬁi; E% wonld be compellised to watéh the praceedinga 
ag&iﬂ$§ 91l the mthev'defenaants; beosuse something might

be done thab wéuld affeet nisg particuler interest, It would
3&& gre&tirﬁﬁb?tha expemses; ané 1t would add enormously %o
the éutieS’afihia attorneyy andl cannot see anﬁ logleal
reason for sorvving the ruié that f@?; Just becavse there ls
e common guestion of law involveds Now, Ié;hink as you have
ilimitsﬁ 1% in the Tllinols praétiee~a:you have got A prace
bileable systen. You have got gxeviaions that jgﬁtify;
realxy; ﬁhe.éariaug groups of ;39@1@ in a sult, but I cannot

possibly see any justiflcation iﬁiéémséiling‘a single
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defendant to come into & lawsull, with, perhaps, 20 others,

and with as many different lawyors, and saddle him Lhé

‘ _ wateh all of
tional expenmse and trouble of having his o ttorney fimd/those

obhsrs to be sure that:aomathing is not dome in the sult by
which hé%?g%ég%%uaiy affeetaég I do not think the wé%§§§e
tried 1n any parﬁigulaﬁ distriet I live in would be of any’adwg
vantage:'and T think it would lead to hardshilp on iﬂéividual |
é@i@ﬁdqmta in many ﬁaseSa

lip, Doble, migﬁt he not get an advantage sometimes?

Mr. Wickersham, No. T have been in lawsults, and
they are common eﬁsugh; they thought they would be justifi@é
in baving @ bown meetin: of counsel. (Levchter,)

ip, Leomann. #é&eﬁ-ie everybody's business and now
body's buginess, ;

Mr. Wieckershame And T think it would very 5@?16&513.%
jeopardize the inberests of some defendants, |

Mre Lemann, There 1s no doubt about that.

Mre Mitehell, It is indeed & questlon whether 1t 1is

safe for us to go further herd than the Englishrule.

My, Wickershem, I think that Illinols sebute that
took those éuestiens into consideration and gaid, "This 1s
golng far enough" was écrreét; and 1f we went much further
than %hat; by that very thing; we would stir up opposition
aﬁéﬁuﬁaeﬁly, In 1915; I @14 part of the framing%§§,the

Constiltution of the Stake of New York, which @anﬁaimadla
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grealt many referms; and was bturned down by %he‘geeple aube-
sequently cﬁ.a separate suomissiony subsequently 1t was ad«
opted, Just taken step by step, Bﬁé?per cent.

ﬂr. Mitehell, Prof. Sugﬁﬁgiéﬁﬁg do you feel that,
outside of selling it to the bar, asja matter of practice it
is good practice to favor the fnglish rule, instead of the
more restriet@d'Ilzinsis“prag‘ieg?‘

N e mT onal & Ohnel ~ /

vecause practlcally every comblna-

Prof. Sunderlands
tion wlll be 1n ons under th%crnleﬁ
Mp, Wickersham. Whether 1t 1s a real one or not?
Brof. Su.derland. Yes; I think it 18 an extraerdinarj
esse that would not come under this rule, and I do not think
- for that reason éhat thls broader rule th&tinsan Clark has ine

" dicated is necessary.

Dean Clark, I was zolng to say ﬁhis; that 1 dige
like such anwaxpreasieﬁg' but I think this expreaéion is,
briefly, "arlsing out of the same transaction or series of
transactions.” I can see thet 1t does no harm, and I think
the whole question 1ls academic. I cannot concelve of thab
language being in or out making any practical difference on
the side of the plaintiff. T will ralse the quﬁétien about
the defendant in a moment, I would like to have anybody tell
me what that means, but that may be an academic question.

Wpe Movgen. Well, you can find out what a transaction

means in New York, 1f you are ﬁggégggéé'
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Dean Clark{Interposing), What 1s a series of transe-
actlons?

Mre Morpan. I do net.know about that, but New York
has held that 1f you have a fisﬁ?igh% and a slander at the
game tiﬁéﬁhif e van soaks a fellow on the jaﬁéstheré are twe
separate actlons, and they do not arise out of tﬁe same ﬁganﬂs-§
action. |

prof. Sunderland, It wight be a5series of transactiocns,”
(Laughter,) | |
irs NOTgans That amight be.
Mr. Lemann. 1In that case the court would say there
1s nobt a common guestion of law,
Dean Clark, Well;‘l think you cannot stop to talk
-abeut thats
My, Mitchell, Dean Clark, will you state to us the

resson for liking the Enaglish system which does not place any

o]

such requirement on the defendants. What 1s the polnt on that
Dean Clark, L am & little gf?éﬁé'ﬁe‘put a restriction

_on the defendants. One of the famous English cases, and it

is & kind that certainly should be followed, 1s Payne vs. Bryan

Time Recordsr Co. T have 1t herey

1The plaintifl’ carried on & buslness as an offlce
supoly company, and had bought ears from the Bryan Time Reeerda?
Cos==Noj 1b sold the cars o the Bryan Time Recorder Cos, and |

bought them from the Cuﬁtig Coey Ltds The Bryan Time Recorder
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Co. refused to pay for the cars supplied to th@m; on the
ground as they alleged% that they did not conform to the speclim
mens whiehzghieh they haé contracted that thﬁy should conform
E;'ﬁng" | |
| Taet is; this was the middlemen in Tetween that was
golng té sqﬁéé%e both sides. *e briﬁgs & sull ageinst both,

Now, 1f the cer 1s up to specifications, the purehager must

take 15, Tf the cers are not up to specifications, he can
regover aver f rom the man cr from the company from whom he hes
bought them, Hew; are thés@ two thingsa transaetion or serieé
of transactlions™? |

Hp, Wiekersham. Well, why were they not?

Dean Clark, well% I hope 80a |

Mre Wickershanms Well, has anybody doubted whether
they =2re a transaction or serles of transachbionsy 'if you have
a man buyling cars and selling %o B; that 1s a serles of trans-
actions,

Dean Clark. -Well; there ls a vestrletlon in the English
rule; aso that thers was not any ecsésieﬁ for going into the
mather,

My, Lemann. ‘,ﬁid the m'ddleman sue hils garch&ser and

find eut wiilch one of thege fe’lows owes him the money? One

“of them owes him, :
Mr, Mitehells He would bave to get his‘%éé§f‘e£feative.7

‘Mr. Lemsnn, Dhat 1s 1t.  Yid he teke the judge
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aside and say; "one of these féliﬁﬁs is vight and one isywroné,g
and I do not know which one." |

Mr. Wlckersham. Have 1t in the slternativs.

lip, Lemann, Does he make any statement himself?

Does he say, "I belleve they are all right, but 1f they ara'nat
all rigﬁb”-ﬁa-

Hrs Morgan (znﬁgrpoaing). 1§e gage "I believe’they-a?e_
all r&ghﬁ; but 1f they are not rigﬁﬁ; this bird must pay for |
them, " 1béﬁ nob wanﬁ'te lose both sults,.”

lpe Mitehells It 1s going to be a great advantage
slong this line if we are able to point to some jurigéieﬁicn;,
1ike the Eﬁglish; where the thing was trled and workeds I
think thab 1s more 1ikely to get aporoval than if we tried to
zet gomething newy we misht ée% inte trouble, The énagtiga
écaurs to me éhether we ought to shrink away frou the Eﬁglish »
ayztém; s they dld In ITilinols.

that :
fhere 1s this thing alses-whatever you sdopt, and the

- rule i adopted, and the Supreme Court #;%g% along, and it has

a standing committee é&krkaeps an eye on 1, and finds that
there are gases that this rule does naﬁ ylaiﬁly,éeﬁarﬁvl think
they will juwst f£ix 1t and in the course of time they will get
a rule that will cover all the ecasess | o

Mre MOrgans May I ask Dean Clark 1f the Inglish eourt.
hus gﬁrksé out aseries of transactlons"? |

Dean Glark;;‘?z do not think they havéi-'i'tﬁiﬁk»ﬁha
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emphasis has always been on the question of law or facts best,
fp, Wickershams Prof. Sundedand, what has.been the
operation of that law In T1linocis?
Prof, Sund@rléné; T think 1t has ag@ratéé very
wells 1 think E&jgr Tolman will know better about thab.
ik o Telmauq(ﬂ dg not think there is much regar@.fgr it,'

but the lawyers use ite

it is only & year since it went Inbto effech.

Praf; Sunderland, Two yéars;

Nr. Lemann. Celifornia has a rule like this. What
is the effeet there, lir. Ulney? |

hp Olneye It has not yet had any appreclable ef«
fect. I ceuléﬁéﬁ fell yous

Mr. L@manﬁg - Would it not be better te figug% éﬁis
out and zet fhﬁ;ﬁginiéﬁ on it?

ﬁean Qlérk; This has been wrltten aﬁguﬁ a 5§@d dﬁal;

Ppof. Suncerland has wriltten about it, and irs Lowman,

and all of na have tried a hands
«Profle Sunééflaﬂﬁzg Y research man had an excellent
article on serles of articles on [t
f ot B
Dean Clarks Cole Plumbs
ﬁrg Mpreans In the Michigan Law Reviews
vy, Wickershem, Of course, we know 1t has been written

about, and certain persons think it ls e good thing or is not

a good thing, bub to what extent has 1t been used in the court
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fgéﬁf & bar reaponded?

Frof, Sunderlonds L oam inelined bo think that in
England theve hes been very little litigation over it, I
think thet oroves that in the course of years 1t has not caused
trouble

Bri vickershare How about I1linois?

Prof. §ﬁn§ayiaﬁﬁg 1 understand 3t has not gotten
tnbo counh yats |

Upy Wicksvshane  Well, of course, vhat I1linols wule
1s not vewry Alfforent frow bhe How Tork rulsesddcauvee of ace
tlon ez Lo the defondant wust grow oub of the same btransaction
oy gerica of bransastlons.

Prof, &u-derland, Yes, I thiuk this s very similap
to ﬁﬁﬁ Hew YTork rule. ’éf eourse, in New York the rule against .

defendants was very mueh resitricted; se bhat you @ﬁulé‘gga‘

s en s o a k. " , 4@@,/ _ Canidd
Ehe rule, or vogbrletion of tne rule, a series of 4
lovay

%ﬁg Donwsrths I Ghere 1o a o omson guestlon of fach,

or a gomuon quesilon of lawesbake the negotiable instrunents
Law, Can y¢a4aaa anybody because an spdorssy la 14able? And
you bLeke the lncome tax law and the Eeﬁ%r&l Govorrments TE
you elimlnate the idenbilleatlon of ﬁhé transactlion or ssriss
of transactlons, iﬁ_se@mg to we that thore is éﬁﬁﬁlﬁﬁ%&? no

Jips Wickeyshems What strikes e that 1% puts an




498

enormous umnecsssarlly on the individual defendant, or the
small group of defendants, where there are whole lot of other

defendants with whom he has no relation vhatever, except that

“there 1s some common principlé of law that runs through as to

all of them»
lr, Lemann, Well; of course, it does have that, I

have the auggestian that Loulsiana 1s ralsing a point about

the franchisa‘law how "losses" 1s to be construed where there

is an offseb; an& now they are sending billls to alﬁaa% every'

-and S ' :

corporation,under this system they could sue one hunddred of

them in one gaaeﬁ beecause there 1s a>{sm?on question of‘lawg
Me. s6rsan., I8 nobt that the way 1t ought to be abe

t@hd@d to? '@hat is; in one»lgwsuit, or else make all of thom

dependent upon one. I do not see any senée in_h&ving one

hundred lawsults.

Wre Lemanns What would happen 1s that

one and the rest walte
#r. Morgan, All the rest 1s just mathematles, and the
obher fellows are not brought Iinto courts. Of course, that
would not arise hers. What you have sald, Mr. Chairmen, as to
» where thgre
the fire cases in northern Minnesoba right after the war,/was

a question of the cost of guite a mumber of actions.
YMr. Donworths Tt w-s one transaction,

Mre Horsans Well, we hsd 300 or 400 cases, and it

took three months te try ones. It was a guestlon of the cause




of the fire.

W, Mitehell. h]%?@ wai sot oub In the woods, and

they conbended that 1t was started by the rollvoad.
Yy, Lemani, ind youw pot them bogebther?

ip, vorgane I had to.,  Ythe litigants had to get
tozether, or you would have stricken down the system of courts.

3

It would have taken 000 months to try all of those cases.

Dean Clark, Theée is a later rule for ccnsoli'atiah,
bub I wonder 1F tbs‘Cémmi%te@ has in mind how far the court éaﬂ%
go aow In trying cases? The present consolidation statute
g found in 288 U.8, Code, 724, T put in 2 later rule vegarde
Ing congolidntliong  bub T do not think T can g0 further'ﬁhéﬂ
this:

Nhen causes of a like nabure or relative bo the

game qaes%ianhgendin; before a court of the Unilted

Btatos, or of any bterritory, the court may make such orde

and rules concerning proceedings therein as may be cone

formable to the usages of courts for avold ng unnecessary

costs or delmsy In the adn ' nistration of justlee, and
may consolidate the causes when it appears reasaﬁable

to do so,"
My, Qanﬁa?tﬁé When a moblon to eonsolidate 1s up, every

body iz heard, just as In a court of squity,
I B

Dean Clarl, Well, of courge, oither here in this way,

or in s tobtlon to sever, an  in this way you can put them
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H
i

together. .
Mr, Wickersham, Here ls the Fraé&iea Act of New
Jersey of 19182 |
-ﬂﬁﬁs nlainbiffl may join aep&faﬁe cauvges of ac=
.tién against several defendants, if the causes
,have a common questgen of law and fact and arise
out of the same transsetlon or serles of t?aﬁa&eté'
itons. " o
Mre Mitehel&; There 1s an intéres%iﬁg decision of
the New York Court of Appeals, in which they eégsi@erad the
}Néw York atatute,aﬁd‘?equired & ¢ ommon qnésﬁian:Qﬁ law and
faet;',and they held that there ﬁasA& sub%antialkéusstien of
lgw and fact that was common to ell, Then the négﬁ“guestien
was whether or né% the cases arose out of tﬁe sam%itraﬁsaetian»;
or serles of transactlong; and the series of tran§§etiens was
this: Dach of the plaintiffs had baiught stock ina cortain
eorperétieni‘ﬁem the éefendant; and alleged false ﬁéégesehtan
ﬁign; and one after theother had made a separéﬁe gﬁt?f ge; and |

they all alleged this false representation;y and it W&S§ﬁé&§;

A

that serles of purchases was an iﬂdé?eﬂdﬁﬂgzg} the puréhgseg§,5' 
and 1t must be a series of transactions within the,meanimgjéfv{
‘the stéﬁube; ;nﬁ it was goling the w?ong way, | 7 €:
| ﬁv..ﬁiekersham; _That_wés Joinder of 5heyléintiffa;
My, ﬁitaheilg Yés;_fhis,was 8 ﬁéw E@ék statgteg‘-i

Nr, Lemann. ,én:eutiﬁaiy éiffé?gﬁx“ﬁhing hag been
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sald by the New York Court of Appeals recently.

Dean Clerk.  Another cage in New York was the case I
have given you, where there were 23 plaintiffs agalnst 21
defendants, and where attentlon was directed ta;z/ﬂ%&ZJZC&r
made these reports, and there were B7 causes of sction set
aé&n that case; and that each cause ald not affeet all of the
defendants.

Mre podges. In view of those cireumstences, suppose,
on the quastion that Mpr. Mltehell just called atbention téﬁi;;ga
five »laintiffas tay the gteck of flve diffsrent defendants, ;
and there wes one guﬂstian that was common bo al; that hap-
pened to be 1nvelved. Is thers any aévantagegin aliawing
under sueh circumstences the suits to bs comsollidated inte
onet

pean Clarks. Well, tho mals advantage in all this is
to avold dispute, I think in a good many ol theps cagses ;t
fg not imporitant bto get ecases tried togetheor as suche Thé
most important thing is Lo avold trouble from 1it, and 1t has
& source of trouble ever sincee-well, there was some trouble
at comaon law, but it wae worked under the codes. But 1f we
can get & sysbem whersby you removs the dlspute-~and here you
shift ﬁhe basis of 1%3 lostead of flghting over the bare
bones of whether your paper documents should be together or
should be separatew-and Mr. Morgsn is qulte correst when he

ewphaslizes the bearinz of this guestlon ss heinz connected
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with that end of the litigatlong It shifts the emphasis as
to the convenient way af‘ﬁrgiﬁg the casens

lips Wickershams Yen, 1t shifts the emphasis seo %E§$
the dafendant 1z saxpected te bear s wvery much greaber burden
than he would etherwisa.

Dean Clark, You h@v&lméﬂﬁiﬁﬁeé that severdl btilmes.
T do not think he bhears a spsober burd:qone

lipy Wiekorshame  WOll, yow try a sult for a defendant
where there are a whole lot #f defendents pepre-ented by other
attorneys, snd you will find out where the ¢lffersnce is.

Mre Mitebells Take the case that Mrs Podge msaﬁi@naé,:
where you heve a pumber of plalntiffs who huve made & separate
purchase of stodk, snd huve pot even made it from the same ven
dory they have made 1t from a sevies of sboek sellers, sach

ong of whom has been selling stock in the same corporatlon.

i;ﬁ may be that sgoeh eng ¢f thewm hes bheen wmaling ?égﬁés@n%a#

 tlens of a afmilay naturs as to the financlel condition of the
sopporation, sn’ that the enly eswweon guestion of faek hwre

la whether the fipances of the éé’x‘z&&!’&tﬁ@%ﬁ“&j as ¢sch one

of thege dofendania pepresunbed L¥ bo bes Nowy LF you cen
Join é&; éf’%b&ﬁ% dafendanka, end LY you can Join all of
those olalntiffs in one gull, the only pussible adventage
af having them bogether was that bhe one question of the
financisl condition of the t}i&zﬁgaraﬁiex;‘-@sguia be litigated

before one Jury, with the one sot of witnesses, I do not see
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| that anybody galns by that.

ifre Lomann, Haybe the plaintiffs would lose because
gach fellow would be tled up with the obher fellowsy by the
time you had ell the lawyers, with thelr engagements and the
wilnesases«~-by the time they gel through wikh their own casews
well# 1 would not be mixeé‘ua with it.

Another question may be this: I was just wondering
of how auch practical lmportance thls wag, Prof., Sunée?ﬁ
land gives theé impression that the Iilinols rule would care
for most of the cases. Bub in the Federal cases, how far
would the Jurdsdictlonal queatieﬁ ecoms In if you lug ln a lot ;
of plaintiffs and defendants? And to what extent can you J
do this wi@haug byaaking some of your Federal jurisdiction?

Hve Dobise That 18 a good point.,

Hr; Lemane if that is going to limit youe=

Mre Doble (Interposing)s It will Limit you tremene
donsilys A 7

‘ﬁ?a Lemanins 1 have an 1den that the Illincis prace
- tice sould be adopbed; and that ia why I think if we can
agree ou e I1llnclg rule, that we had very mueh betber do
1t than adopt the Federal rule.

lrs wibenslls I tulnk that ls true.

Dean Clark, I1f we are golng ﬁa ﬁhe Engllish system
an that; we oaght ﬁémg§§ and as I sa?,,thg inglish sg%%géw

. 210
gontaling soms Ling Wor

Aut 1f the @@inﬁ,@f_gaiﬂg to
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e Pederal sysbem s lmportante-and 1t has gsome argument

hare, it certalinly geemz to me that we oushbt to o to 1,
and that we ought not to reject that for another system which,g
1T angthing, is limited, and 1s certalnly untried, beaause;

- L ,
g0 far as I knew,KnG I11linolis cases which give usg any light
on the subject. DBub 1t seems to me it would be a great mise
talte to go back of the English system In that way.

Mre Wlckersham, Jell, both of these Sﬁates; I1linols
and New Jerseye=I do not know %hat the other statute l1s.

Dean Clarks §611; L oam ses&y; M1 o ﬁiek&rsh&m, but you
read ﬁha New Jergev provislon as to ﬁlainﬁif?s,

Mrs Wilckershame. No, I read the one as to defenéanhs.

Hr. Lemann,  Let us hecr 10 dgaln,

Mr, Wickersham, ﬁ@; 1t vas as bo defendants, not as
to plaintlffs. I think the same Nlustration was made by Ur.
Ulney a noment 220 §ug;oss; Instead of Luying Irom one.
corporatlion, the plaintlff had bought from three or four dif-
feront corporatlons, They are botelly differvent corporaw
tions and tobally Alfferent transactions, and there ls no
eannection whatever between them, Would you say then t hat

the court would have & rightto bring all the defendants un=

e

der thoss elrvcumstances Into one soit? T think thet would
be a hardshlp on the defendants. That T resd was exactly
thisy

"Any person mey be made defendant, whether jolntly
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geverally, or In the alternative = » & %

forsd

; Jersey provision,)

L (15 B PP T g s EW
(Hp, Wickersham road the

&

Ppof. Sunderlands That.uses the word “s@nﬁ@%h?“th&
same contest,”
e, Wickersham. Yes. Well, you have "transactlon.”
Prof, Sund@rlané. Tn T1linois we hove a little |
broader 1anguag@:"saria§ of transsctions,”
I e ?icke?sh&m. sut y@uvh:ve sdmﬁ connecting link@e.
Prof, Sunderiand, We have some connecting links$
Nre Wickershems And here your connecting llnks are
throvn aside as lmmaterial, - I think that is going too far.
Mre Doblee  Could you not btrust to the court in aaéa&‘
zaf that kina?
e, Wickerahams ﬁg; I would net trust to the court
where you have a subsﬁantivs right of the defendants,
Ve Poble. Tou é?% alrald of themY
Hre WiQRS?shaﬁ, I think the vight of the dsféndant
is to be sued under clreumstences that protect him, and 1
think it would be an undue hardship to bring me as a selé
conneciion with 25 or 30 other people with whom I have no
connection whatever in a transaction to which 1 am not a
party, because there ls a common questlon of law involved.
My o BGbiQQ You do not think you éaﬁld trust the
court in a showing of that kind?

Mre Wickershamys I might or might not.




506

My, Leman. Theve 1s one éues%ion about the practice
pmﬁe.g-stumﬁv ‘an? that 1s disaporoval of the courts.

M Dobi§¢ And yet we are drawin: these ruleson & Somés
% whe t different %asis; and makin- them rather flexible in many
| ¢ases, and rranting the court larze powers in amendments and
‘%himss of that kind. Is this not inconsistent with that?

Mr, Morgzans As long a% you have no confidence in your

trial juﬁges; you will never get any procedural reform. You do

not c¢are what kind of fellows they are, because you will not

give them any power. And then you say you cannot glve them any
pawar; because they cannot be trusted. And there you are , in %
a conbinuous oircle. ihab strikes every reform for pracedure;
evidence and pleading-=that you will not trust your trial Judges.
It wag fourrd that all the way through all the uncertainty In re*;
gard to the right of the court to comnen® on the evidence, that é
there were floods of %@lag?ams; and they said; "If we had good |
- Judges we would be Wiilinﬁ; bub God hélp us; we do not have geed§
Judgess" and then you do not bave good judges because they do |
not have any power. VYou must break that continuous clrcle in
some place.
Ve, Olneys: I can tell you what happened in Galiferniaﬁ

We had & constitubtionsl smendment which permitted Judges to
cherge Juries on questions of faet%; but 1t specifically pro~
‘vgded that the jury could overrule the Judge on such quastiens.v

There came up a hanging casey and the Judge, Judge Pratt, told
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the jury they must go oub and bring in a verdiet for hanging.
ip, lorgan.  They dld that in England, and the jury
brought in a verdiet of "not guilby.”

Ve, Dobie. Was ho hanged in that case®

Mr. Olney, I do not knows
Ur, Temarm, I was just teasing ¥r, Dobie, because I have |
heard zsax lawyers and ethgﬁferitieizin% the court, I think
as 1aﬁy@?s'we can question thelir intellipgent use of their paw&rs;
ag a genersl proposition. I think I reme ber that Cammaﬁwealth
- ease that you relerred to a mem@ﬂt a0y lire Morgans

Mr, Morgan., That indicated that there was muech more cone

fidence in the Wederal Judges than 1n the State Judges,

Mre Lemanne i ﬁhiﬂk we all have confidence in the trial
Judges, |

Mr, Dobles Well, if you have, 1ls not the question of
@videnae‘aﬁd of s&paé&ﬁe trial of cerbaln lssues being lost
sizht of in this discussion? Take the case that lire Dodge
gﬁggeﬁtedg. Would it not oeccur bvo theFederal tria}ﬂﬁéﬂgﬁ that
the only t ing there would be any advanbage of having all of

theso people in eourt for, would be the one question that.thay_

had in common? That is the Pact about that corporation's
saiveﬂey; As %o that, you would have a united front on the

gplainbifffs slde and a united front on the déf@néahﬁis sldes

and this town meeting and the diffilculty of stenping on the

Jjudge's toes by defendant's lawyers would nob oceury and
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where you have separate questions as between the plaintiff and
one defendant, in which other defendants were not interested,
they woﬁl@ be determined separately. I think any intelligent
adminiastration of that sort of rule would enforce that.s 1 do
not suppose the trial judge likres one of those cases aﬁy betw
ter than any of the lawyers.

Mee Lemann, I think wo ere chasin: windmills in this -
discussion, { would like myse'f to sec the cazes In whileh
this has come up, and how many easges would not be cared for by
this Illinols rule, ; think 1t qulié unlikely Qaeer%ainly, 

es I sald te Wr. Dodge, I think it very unlikely N monlki~eohe\

7 Nml that usually plaintiffs want to uvnitloases. If
pud S Aol o Carr | I1%e .
he had a case, * would rathsr try x ¢ ¢ase. L do not think I
_ 2 L ratasy

would say, "Let us Join in," because "Too many cooks spoil the
breeh;“ and he could bry hls case and I would try wy own, and

we could exchange views, 80 1f T was trying to sue sowebody
i,d@ not think I wouldbe likely to want to bring in a lot of

defendants, - If T trisd 1t before a jury, the more defendants ..

;%haVe; except in very large places, the mere llkely 1t would - .o

be that they would take men of their own class on that jury,
that would be rather likely to teke thelr point of view. I‘can
sg?’this Engiish case, where a fellow that is in hétweau; and
hevwants to get it'sattlad, and each fellow will get it settled
as to himge;f;_and that is apt to be carried off, But I pave

a notion that we are fighting & theoretical point here, Jjust
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for the sake of a parfsc%ic%Nviawpeint on one side, and overe
eoming the practieal difflecultles on the other; both‘gides

overstate the pleture, and I hardly think thet it 1is worth asing;j
ourgelves up on,.

Mre Dodge. ?%Z;jise is likely to arlse where one lawyer

wh

had fouyr partles personal injury case, and he found that

perhaps there was a comblnation qf law, perhaps not vital, and

in this complalint,

he Jjoined four éiff@ran%»éggéﬁéﬁﬁf‘

Mre Doble., In the Federal court,
e, Lemann. That 1s not likelye.

Vp, Dodge.  *t might happen.

Mre Clney. It mizht hépoens | For znstanee; the Southe
ern Pacific 1s a Federal corporatlon. |

Mr, Morsens They could 1f vhey wanted to.

Yr. Dobles  Would they want o go into the Federal eourt
in the first place?

Mr. Olney. 1 do nob think they woulds

Hre. Morzan. Bub they waulé‘knew that the case would be
removed 1f they ask for more than %5;00@;

| Mre Dodge. I think there ghould be some oxteénsion of

the Hxdish rules I think the English rule i1s very good, bub
I have not he,rd any argument for the extension of it.,

Mr. Donworth, The whole purpose of 1t 1s that cases of
similar nature may be brouht torether 2nd tried together. I

Think all cases have many features of siwmllarity. Now, you




L order a separste trial undsr those clrcumstances

%trial, why do it Iin the rule?

510

are having in 25 cases one common nolnt of law, and they may

oThar

. be so diverse in everyﬂrespeet a8 to make uwnfair. In other

words, you are sacrifilecing inderendence in these different cases

there to the immaterlal circumstance of thewe having one common

point of law,

¥re« Moroans e ell, do you think the trial judge would néﬁi
: .

]

Mrs Donworth. Lf you leave it to #bs dlseretion, he will

- exercise hils dilscretion, but he has to apply the rule.

ro tiorgan, Wl di W’ZMWZ«L gy wimld M thot—be

ﬁéarcer a separate t?iaIXJWMMhb;Wi¢$ﬂ @ULOUWWLZ;@%JZQ

Mip, Donworthe Yes, that legves it to his discreblon; but |

' we are making rules, and it seems to me bthat, unless there ls
- some precedent of applying the ldentleal point of law as a sufle
ficient identification point to meke one case, we should divide

/ t hé}mé

Ir« Dodre. Ang 4f the judre 1s certaln ‘o separate the

the ,
Dean Clark., To avoid/controveray that continuelly comes

iup ag to that,

My, Tolmane + would like to make one suggestion as to

%wha% seoms b o me to be the real 4lffleulty that confronts us.

There have been omltted from this rule the words "arlsing oub

of the same btransaction, fiow, 1 would call your attention

“1bo the very radical differcnce is bebtween " ommmn questlon of law
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oy fack," and the eéxpression "a comron quesbilon of law or fact
Carising oubt of the sams transactlon,”

Doan Glavk, Up seriocs of transactlons.

I lre Tolman, 0r serics of transactlons. * 1s a very
§ | ’ .
different thing.

z

Mra Donwiorth. ™ question of law 2rising oubt ofew

Up, Tolman, "A guestlon of law arlsing out of the same
transactbion.” Wow, the Maesachuse%t%Acalled our attention

on this mabter to the rule in admiraltye. The admirslty rule
uses thls lanpguege, "growlng out of the same matter,®

e Wleckersham, The seme what?

Mr, Tolman. “ﬁhe geme matter,” Yow, te a certaln

3

extent Equlty fule 87 Joins topgether the subject matter of the

litigation end t he common Intervests.

Vs Wlckers L suppose in the admiralty rule the word

"matter" meoans a shlp, does 1t?

Mre Tolman. The ship or the accident.

Mirs Wickerashams In cother words, 1t iz the sawe transacte
lony 1t is eqﬁivalaﬁﬁ to the language "arising out of th@_same:
t?angastien'er geries of transactiegs“?

iy L&méﬂn,' Iy seems to me that the Inglish rule would

be all right. I do not like thne Illinois rule.

Dean Clark. I would accept the Inlglsh rule. I think that

point ‘s somewhat academlc. RBut T must gay that L would be

very much disturbed by the Illinols rule. - I would like somebody




51

- to state what the Illinols ruie is.
Mr. Tolman, I did not want to be understood as pleading
| here for that rule.
Mr. Doble. ?Prof. Sunderlsnd drew that,
Dean Clark, He aid?
Mre Dobies And he is the man that has sald the least
. about 1t at ﬁhié tables
Prof. Suﬁderlande I do not think it is a falr rule.
(Laughter,)
ﬁr‘ Mitchell. I would like to ask 1f there 1is anythingl

about the Illinols rule, where you would not find the same

thing in the Englisgh rule becasuse not only in the vIllinois
ruie,but in the English rulé when you say contesting the da—"
fendant 1% apglies/ﬁgiy to the same qnestien; but to the sama;
l.tfanaaetisn or geries of transactions. Now, the English gﬁief
uses that same phrase: fn conneciion wiéh.the plaintiff. Naw,;
i do not find smything in your rule; Prof. Sunderland, thet
differs gre-tly from that language of the English rule, ex-
cept that you ﬁse that same expresslon when you are dealing
wiéh the defendant. Is that about 1it? |

??Qf. Sunderland. Y@s; that is about it.

Mre. Morgan. Vhy not take the English rule, w hers you |
have had forty years experisnce'by the ceurt; and 1f you tak@:

the Illinols rule, God knows what the Supreme Court of Illlw

é nols 18 going to do about 1it.
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Dean Clark. The Znglishwmle refers to partids whom it
18 necessary to make a party, to the complete determination
or sebtlement of any questlon arlsing, or In the alternative,
arlsing out of the same trgﬁaaaﬁian, regarélass of the cause
of actlon contalned therelin. Tha%ﬁphraseglagy "whom it is
necessary to make a party for the complete determinatlon and f
aettlement of any question Invelved therein." If you putb
that in almost anything could happen.

Virs Wilckersham. In othur words, there 1z some Justis
fication Hv bringing in a number of defendants here; and for
this propeosal I see no Jjustificatlion whatever, except the sugé
gestion that it ls more convenlent to the plalntiff to bring §
in the defendant in one sult instead of three or four sults.
But the defendants have some rights., And I see no Justifle
cation for bringing the defendant Into a sult because, alw
though he has no concern in the transactlon which gave rilse
to the claim agalnst the other defendants, there is the same
questlion of law that ls common to them alls And 1t would be §‘
imposing on the defendant an intolerable burden.

Mre Dobles He mighit be ve%y mueh int@ﬁaéﬁsé in e
geparatd transaction, but'@né'in,tha same series, I say, 1t
1s a separs_te transacéion from the other one 1itigatea,-but§
in the 5ém$ ﬁefi@#;_ |

liry Wickershame I do not know what a serles means,

e, Pobles  Nobody a96$§ |

Mres Wickersham, I &a not wndersband what a series 18
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Mr. Dobie, I congratulate you. I am advoeating some
logical Justifilertion for bringing a defendant into a 1awsuit§
with a whole lot of othsr defendants with whom he has no com~;
mon eause at all, or common Interest, Just because there is
one question of law applleable to all of them. It may not be
the &étermi@%@éggﬁastion of lawy 1t may that there 1s Just
one legal Quéstion that affects all of them; but 1t does not
read that thaﬁ is the deterﬁining question. _

Mre Mitehells Now, some of us will want to study this
subject further before the dommgtteé makes a Tinal declsion |
for 1ts report. I think we miégt make é tentative decisiqn,:
if it is the sense ef the meeting that therrule should stand3f

inithe meantime, but the Committee should study it and look

Rt

up the suthorities. Now, as I underétand, the queation;‘firs1
is whether we ghall go the whole way, as the Cemmltitee has
&onea There are others of és that think we can égﬁpremise
“on the Bnglish rule, that has been tried and seematte work,
and may be there gpre others who m-y still want tq go back bo

the Illinols rule. Now, can we not take them both and

settle first, wheth v the majority of us éte<in‘favar of
the one stated by the subcommittes, and then pass on to the
Inglish rule, and test that, and if thet falls, then we will
try the Tllinois mle; and that will bring 1t to & head.

Mr. Lemann. May I ask what the Bnglish c ourts have

said as to the difference between the English rule and the
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I1linols rule?

Mre Morgen. Nobody knows what the Illinols rule
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is.

Mr. Lemann. What has the 40 years sxgérianée of the

%English rule produced in the case of ¢ ircwjgstances that will

bring defendant in on unrelated actions?

Mre Morgans i hesitate to vote for the English rule

471( wntil I know what is meant.
Mre ﬁitghsll, Let us have your present impresslon

t%nighﬁ on the subjewt, with the understanding that 1t will be

gonddered and the subcommittee willl consider the guestlon.

Dean Clark. Might I say on that that there have

some cases--there have not bsen so many, bubt there have

besen




been some well known cases. In one case the plgintiff,sued

. two insurance companies, each of which had insured a p@rtieﬁ

of the cargé. The matter haﬁ.ﬁot been greatpy fought over in
Fngland, be ause 1t has worked wellga!ﬂd nobody has apparently
been hanﬁs&; and they are satisfled. But I must say that the |
effect of thé'Illingis rule ls ﬁhat you do not know what‘it 18, 5
Lt geéms to me thaé it can well be §§11 things to all men,"

Hr. olﬁey.‘4 :fff I undergtood the répart@r eer?eetlyé-»énd
to find out whether I did I vwould like to ask him this ques=
ticn'and to ?aﬁ this pfopeSitieng - Your eoncern here tcda;f%ithi
what 1s praetlically a radical aévanc@,‘taking the qountry over. ;
Wow, under those ci?cumstancss; ls 1t not wilger for us to take
the English rule than tryitc go further, andé 15 I understood
i you eerreéﬁly, the only advantage to be derlved from talking ,
the further step would be t o avold some gueations as to mige-
Joinder? |

Dean Cl&rg@ Yes, wWellm=

Mre Olney(Interposing . Now, 3t 1s not better to face
some 1little question that may come out under the English rule,
Which.provides for ”transaetiensg“ in other words it puts that-§
limitatlon=~pather with this matter of sura; going still fur=
ther into a fielé of whosge effect we ;grenet certain, and where |
our actlon 1s certain to be questiongd? |

Dean Clark. I think that 1s a perfectly fairsargumant,'f;

and I cannot object greatly to the English rule. The main
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- thought I had in mind was that the Engiish rule eeﬁ%ains ?ér_
tain combined statements. I do not think I have’gone beyond
the English rule; really.

Mr. Wickﬁrs&am; Is 1% not true that in>thé long run.ﬁgé‘
Federal judges are iikely to take a correet view of itlggd came-i
out all right? L | | N

Dean,alark, £ think that is true.

Mr. Dobles And you have the Supreme Court on tbp of this,

T have been talking to Mre Cherry;'aﬁa T do not know sbout the

| New York rule, but they mﬁulﬁ come up and block you all the timeﬁ,

Mre Chsrry. I am quite satisfied with the 4 . : rule.;g1

Mr. Olney« I move that we adopt the English»rule.ixi
§ might say, that in all our ﬁiseusqions here, we want to get

through with this whole matter, or rather, we want_#o get through

approving of all of these things; our primary purpose is to ..

present a plan For ihe unification of the procedure in law an§¥- 

in equity, and that 1s the thing we can do and have got to get
over 1f we can, That is the great refrom we have gobt to make,.
and that 1s the only refrom that has got to be submltted to

f;Gongress.- And 1t ls far better for us té prepare a'planishaﬁ :

éééil go through &nd accom@lish‘bﬁat, wibh as 1littlé oprSitich-b]

% as gasaible, than to put 1n a 10t of oﬁﬁer ﬁhings that are going

Bc hasard that greatly, when th@;e ether things ¢can be attended

to aftfﬁwarés by the Supreme Court itself, withcut the necessity

af goin% fe Cengregs with 1%, Th@ ?esult of a11 of that 15

PRy
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that when we get through we will have to go back and scan all
of the things that we have done and see what\is wise in cons
nection with them. I have particular reference to something
that was drawn by Prof. Sunderland, with whom I thoroughly
agréa; but whirh is golng to strike most of the provisicné
rather hédly I think. But for the time baing; let us go on’
with this and get what we can and what 1s ﬂis@; and then t ake
a survey at the snd. So I make my motion.

My, Horgan. 1 second the motlon. |
lMrs Mitchell, Is the e any further dlscussion? Those
in favor of the motlon will say "aye"; those opposed "no."

(A vote was taken and the mobtion .
wes unanimously adopteds) '

Uy e ﬁegﬁévﬁhg Does that apply only to Bule 42, or does
it take in Rules 43 and 447

Dean Clark, I should say 1t only applies to Hule 42,

and there are some questlons on Rule 43 and 44 that ought to

be consldered,

Mp, Olney. By the wag; in goﬁﬁaeﬁisn with Rule 48, I
wanb to o!fer a few changes there.

Dean Clark, 'ﬁellg L supgasa Rule 42 will be very
considerably changed aﬁyway; in the mere 1anguage,r o
' Mres Olney. @ell; this ig”further on, Well, this i1s
in the third sentence, wheré 1t sajé,*“?he éeurt may make such
orders" 1t seems to me that 1t shsgi& read, ”The eéurt»may |

make suech orders,”" n thé‘fiﬁSt gl&@a;'begause itfeaghtinet'te
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. be confined to a single ordery and then 1t goes on "as may

be Just to prevent a party from belns embarrassed or deﬂayeé“-- ?

Yy, Donwérth (Inﬁerpesiﬂg), "Op pyejudlceﬁgﬂ. I do not
know "embarrassed or prejudiced" might be the same thing.

Mre. Olneys But the embarrasamenf-ia apt to come in»'
the dalaynn"embaﬁrasg’tha party, by requiring him to attend
proceedings in which he may‘have no interest." I would subasv
stitute fer that, "against the party agalnst whom the aaserts
no elaim, and who asserts no claim against hime"

pean Clark, I think that is all right.

Mr,s Olneve. I am offeriny that for your consideration,
because 1 myself have not cenéidéreérlt thoroughlye.

Mrs Donworthe L suggest aléo, in the flrst line of

Rule é%,'wh@r@ it says "All persons subject Lo the jurisdicﬁién |

 of the court may join as plalntiffs,” As a general rule, any=

§ body can joln as a plainbiff, whether he is subject to thsfjﬁ?is

dletlon of the ecourt or not. The expression is pertinent ﬁ@

the defendant and not the plaintiff. He can come in whethar ff

he 1ls from Canada or Louislanas

Mrs Chery. You are out of the Unlon now.

Mre Wickersham. Well, if you put that clause in paren&-'

thesigee
Deen Clark(Interposing). Yes, I think that would be.

implied: anyway; that is, we would nnt use the Jolnder to

sugstain jurisdlctlon, I Just wanted t9 haveeéésaranee in the .§ 

. S
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 beglnning that 1t will riot.

| -ﬁr..ﬁickarsham. it applies also to ﬁh@ defendant, does
it not?

Deah Clark. "All persons subJect to the juriadiction

may be joined as defendants"; so that 1t apilles to the defend-

ants. _ |

Dean diarkg well, 1t appiiea, but this 1s not the Juris
é éiﬁiiénal'tﬁét; so that I do not think it is intende@,: Bug I
é esrtainly‘think_it is intended to be Em@liéd,
| Mr. ﬁic¥ershém; ﬁell; we do not need it és:ﬁo:ﬁégplaipa
tiff, s

Dean Clark. No, 7

Mr. Mitchell, ,ﬂowiapaut,ﬁg%gbéé?

Dean Clark. Rule_éﬁ_presentg»a#Qtper problem, I migh£
say there Ims been eeﬁiderablelagitgtian‘tc have a Federal
interpleader aﬁatubef"“;_thinknﬁhgl;nsgranae‘pee§le, among
| othefs; want 1t | N |
Mre Mitchells Yes; I drafted it f o them years 5g0a
nean-clark@ - They want & little mere, and Profs Chase,

af Farvard, has, 1'tbink, prepared a brlef, and wans & 1ot "

more done: and he says some of it.must_b@ done by statu@@,hand !

of . course, 1t wonld hecause he wants to have preeesag;un;ig;g

% ﬁiffer@nt juriaéictions. But he states that there a?ﬁ@ﬁ%ﬁﬁﬁiﬁ

é thin"s that very clearly can be treated by rule and he. hanes §'

we will treat them, .i%migp ~say what I bhave. ‘done here ia 1n
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the main, hardly more than to delete things as they are, I
wanted to bring in the ldea that you could have interpleader,
and this is not a rule th:t does very much as 1t now stands,
Now, he mekes certaln su-zestions that we could abollsh some of
thﬁ'reéuirementsuuanﬂ I shall h ve to go oveé this thing mysélfs

I suppos: interﬁleaéer might come in under our defense |
seotion anywey, but he’%ants to provide 1t so that 1t can be
filed as a defensey that 1s,; that tha sbtakeholder or company,
being sued, can, as é»matte? of defense, bring In an interpleader,

Mr, Mitchell. . Do you mean interpleading the other claim-
ants?

Mr, Ponworth, He can bring.them in.

Mre Mitchell. That was the original statute as 1t was
drawn, where you ha@ different clailmants to the same polley,
gsued by one=-that they could intérpleada That would take care
of the questior of diversity of cltizensghlp.

Mr, Olney. L have never had sny interpleader experience
in the Federal ceurt; as 1t happens. <+ have had in thestaﬁe
courtss but is there any questlon about the righﬁ of inter-

plesding in the Federal court? is any statute or rule re-

quired for it? It i1s a rellef to which a man 1s entitled.
My, Lemann. @he resson the insurance companles had to
have 1t was because the venue required 1t where the question

of citizenship was glving him trouble.
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Mres Mitchell, Le you were sued on &i@élicy by a‘claime
ant in one Sﬁate; you could not ;ﬁterplead by a claimant in
another Stata; because under the venue staﬁuﬁe, that person
must be sued in his own dlstriet.

Mrs Donworths That 1is 5up;aséd to be covered by the
~statube, 1s 1t not? |

My, Eitchell; Yeés.

lipy Olmeys And when I read this rule--I hesltate to
define in & rule the »right of iﬂterpleaéing; Of course, the
right ls pretty well established, the eases uphold 1t, and you
definlition may be wrong.

Mpr. Mitchell, Well; you mean to leave the statute alone |
and not deal with In the rule?

Mir. Gins?. Yéss

ﬁfg Mitchell, It has to be tr@:téa in one place or the
obhers 4Yeu‘gaﬁﬂot interplead unless a statute or the rule
allawgit. | |

lpe Olney. Well, you can in équiﬁy glve the right of
interpleader without a speclal statute, I think, |

| Mp, Mitchell, Well, if you have a lot of statutes or
rules which gréscribe'theprgceéﬁrégahd do ﬁet;Say anything
about it~~do not éay anytﬁiﬁg In the statute or the rulséﬁé
you do ﬁot get 1t. Thgt would be my lmpression. |

Mre Olney. FurthE%mhre¥.Irtﬁing‘yaur gen@ra;‘rulagg

1n regard to making partles and bringing in other parties -
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parties,

Mr. ﬁcdgs. When they calim agalnat the plaintiff, is
the plaintiff who 1s subject to the possible doubly llabllity?

De&ﬁ Clark. It may be tre plailntiff or the de endant,
it might be the plaintlff, bub the original suit of interplead
would ben Cplaintiff,

Mre. Dodges ir he~é§2§?t@e plaintif{ in interbleader,
ébuﬁ I think thils was a case where there was an existing sult
| and somebody else was possibly briﬁging a ¢cage agalnst the
defendant, |

Mrs Lemanne What he was saying was that you should have
interpleader so that we would have Rule 42 so we know that Rule

_ 42 wcula.3£2§”§£§

Dean Clark. Yes; and the last sentenece covers the

' point,

i * Mr. Donworth. I would 1like to suggéét, ¥r. Chalrman,

without stapting a discussion,that 1t seems to me that some

; of these things that we are doing‘h@?@ my go beyond our man-
e, and 1t way be that Gongress will affimabively spprove

these rules, snd I hope they will appeal to Congress sot hab

1t wille 8o that 4 am particularly tender about putting in
thinse that may be leglslation themselves. It seems to me
that we might well consilder putting in a sectlon-~if wy point

of view that I have stuted ls corrcebt==whereby, when a cltlzen

of Texas sues a corporation of New York in Texaesw-say for
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jpsurance or anything else--that that clalm constitutes a fund
i:n the court, and that the Texas court, on the applicatlon of
the defendant, eould bring in other claimants to thalt money,

they could be notifiled, even though they are not emenable
to sults directly. That ought to be the law.

Mre Mitehells  Well, that would amend the Constitution
in a good many cases, because you are always up agalnst the
gquestion of éive?sity of citizenship in any of those Inter-
~leader cases,. ‘

Mr. Donworth. Well; how are vou going toc do when th
Texas man brings a sult agalnst a New York eor;ﬁ#ﬁﬁiaﬁ in Texas,:
and the fund 1s brought into the:court and e ls subjaet ﬁo the
Jurisdletion. There is your Jjurisdietion, and the rest is |
only 1ncldental. | | |

My, iemann¢ Auxiliary,

lips Mitchells  Well, if 1t is pald in, I suppse that 1s
differenty I do not knows.

Up, Olney. When you get right down to it it ls a quos~
tion of debating theprevisicns’9f7the Constitution. <he r ight 2
of interpleader which exists i§ theae ;wa defendantg=«and in
‘ this ease*e$@ﬁ,the moment you have two ﬁsfandantg, why, there
is not the diversity of éitizenship‘which 1s required-*

Mr, Mitchell, Judge Z_Dénwa?th's ldea is; I think, that
we ought to avold »utting anvthiné into the mauth of the legls~

lature, outs de of the Cemmittea s functicn and the atatute.




823

@ha moment we do that we are 19%%, unless we can get Congress
tg pass the statute and approve 1lt,

Mp, Donworthe I think that ls right.

Mp, Mitehell, Yes, that is a risky thing to do.

Dean Clark. It seems to me that we ousht to make at
. least a gesture toward interpleader. I sup 086 any person
interested in rules of Jolnder might think of interpleader, and
try to look to find it in these rules; and I tried to tell
Eiﬂ that we had 1t 1n here.

#ir. Mitehell. You gan say in Rule 42 jolnder of nlaine
f tiffs or joinder by interpleader of defendantsy make 1t clear.
Dean Clark. You could, although there is a good deal of
.rwéight in Rule 42 now, It could go ins Then Ppof, Jevie
wéul& be interested -in getting in the last sentence of Rule 43,

Mre Olney. In order that we may get on, I suggest that
thie be a suggestlon to the repovter in connection with the
a r-draft which you are going to make.

Dean Clark. <+ would like to tave your suggestion on
this: Do you think we want to o into interpleader somewhat
é more? T do not think Profs Joevie asked us to go qulite as
far as Vr. Donworth s gpests. I think Praf; Jevie feels th%t
avgtatutg is necessary bto gé as far as we want., DBut he éégggz
that some of the detalls bthed—we can cover by golng into t he
matter more extensivslye

Mre Donworth. Su»rpose we pubt in something along this
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i liﬁswﬁﬁo the extent thot the Jurisdiction of the eourtin'aﬁy
case goes, the ecourt may make af)repriate order on interglaader~~
to the extent of the Juris ai;t;on of the ecourt in any case it |
may nmake arders appropriate to g¢v1n$ the pa&ties or elther @f-
them, the rem@ay of Interpleaders" 7
e Talﬁan;(i?%régfffovie'a 1etter; the ene thing that he ?
must havs in m nd is the power to &éﬁu&i@ﬁsclaim from dife
% ferent States. | ‘A_
| My, ﬁonwzarth, _ !@éll; that needs a S'ﬁatu@

Dean Clark, <That 1s true, snd he daesnstate"that that

maist be done b§ étstute¢
o Herslmai;va L wnow,
: Dagnvclafka That 1s what he is rgaily after¢ |

Mre Tolman. Well, hﬁx/?z : ”Diﬁg to get that juriédigtn g
lon or venue& by Con&ress 1f h@ canq This_questlon here |
ef jurisé%ctian daes not mean that we willpgﬂt int@rpleaﬂar
when we are wiﬁhin_the juriséiction. 1 think 1t is desire
able for that purposes B |

Mr. Donworth. I wuld not limit it to Rule 42, I would

make 1t subject to the jurisdictlon of "in any case", or

something like that.

M. ?1ekersbam, Here 1s the statute which sovers the
subject; This, T believe, 1s the one you spoke of, MNr.
ﬁitchell that you drew up. ‘it 1s the Act of May 8,.19§6,

Chapter 2734 It extends the imsuran&é interpleader
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statute; pro viding that 1t shall Inelude any person hold=-
Ing a fund against which there are conflicting claims,
and conferring upon the United States Pilstriet Court, jurl
dietion in 211 cases where a general.aquiﬁy interpleader
by blll of e%gity for that purpose would now‘lie, subject
to the samé condltlons, as to venus;'right to enjoin pro=
ceedings 1n the State courﬁ; and diversity of citizéﬁéhip'
as are esntain&é’in the insurance interpleader statute,”
L w111l read 1t, |

(Mrs Wickersham read the Agt of May 8, 1926, Chapter
273,)

Mre Witechells You ssé#»that is limited to Hule 2,
elaim for diversity of citlzenshipe |

Mr, Lemann. Yes, you see that was another reasons
e have s0 much trouble wiﬁh where the limit was %1;090,
anﬁlﬁhay made the 1limit $8500.

Dean Clark. Yeg; that was an act of 19285,

Mr. Wickersham. Thils brings the fund into the court,
wmd in a cese where therse 1s dlverslty of cltizenshipe-
anﬁ.thenrrequiras anybody ﬂutsid@ who olaims an‘interest
in the fund to appear and claim it.

a Loulslana
Mr. Lemann. That would require xn/insurana@ company

to interplead and mue a Loulslana eltizens

Mr, Mitehell. That 1s true,
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Mr. Donworth, When the interpleader attaches, you can
bring in any ﬁ%%é%%%g regardlegs of resldence,

Mr. Mltchell, Well, dees the clalmants have to have
diversity?

Mrs Donworth. In the first instance,

Nre Lemann, In yéur case, you bring in a class of cases
that the statute would cover.

Mr; Dodges Is it not true that a New York sourt could
come 1into massaehusettéﬁagagempsl two Messachusetts clti-
.zens to interplead?

Mp, Lrmanns Yes.

lre Dodges Well, how atout a defendsnt in that¥ Sugpesé
it was a Massachusetts defendant?

Mr. Lemann. That would ve more doubtful. Suppose
the Massaehnsett%fgggs into New York.

MY e Dodge;-‘ A New York eerporatien can go into Massachu-
setts and compel two Massachusetts aitizeng to interplead
there without.any difficulty, both claiming against the
plaintiff.

Mre. Lemanne. Yese

Mre Dodges New;‘suppgse a plaintiff comes in in thesame ;

- , e not ‘ ,
way to Massachusebts, capey) bring in any other defendant

of the same citizenship as the defendant?
. Mr, Lemann., Yes

Ur, “odge. Under th.t last sentence of Rule 44, ocan
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that not be done now?

Dean Clavis @ell; you cannot have them all on the same
slde. I think you get into trouble there. That is, if
now the defendant must counter claim ageinst somebody in
Héssaéhusetis; are you not zoing to have them on the sane
sidew=

| Wre PDodpe, No.

i oY ﬁitehéllg On the adverse silde.

Dean Clark. Yes, that 1s what I mean.

lir, Lemanne Théy are sued as nominal defendants, but
they are sued there in the same cases

Mres Dodges - I was wondering, 1f there ls not Jurisidict-
lon, 1f we are not trylng to glve Jurlsdlectlon there.

Dean (larks In that sentence I did not intend jurisdlcet.
lony of course that would involve the words "dilversity of
| cltizenship,"” On the other hand, to put it in affirma-
tively was thought to be necessary, bacanse; of courage, your
action of interpleader was a plalntiff stakeholder suigg
in equity; and not a sult brought by way of counter claime

Mrs Lemann. Not a counter c¢lalm.

Dean Clark. That 1= corrects.

Hg, Lemeann. 4 suggest this motion: That the reporter
be requested to draft a ruie on interpleader, with the chang
in,the'languaga that we have now employed, with reference

%o the manner in which=«t0 meke it plain that we speclficall
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recognize the right of interpleader, and in thatredra ft that
he submits for the Committee's considevation the point that
Prof. Jevie wants %o cover, Ilndicating to Just what exbent

it 1s not covered by existing laws and that he make it plain

that this rule will not supersede the statute,
I think eught to expressly say so.
Because, in other words, this mlght be con-

Mr. Mitchell,
Is there any . .

Mr., Lemann.
strued as overriding it.
I was golng to say that.

Mrs Mitehell,
aacon& to that motlon?
I second the motlone
(A vote was taken and the motion
was unanimously adopted.)

s

fre Tolman.

Are you through with Rule 43 now? If so,

Dean Clarks
I was going to say I think we will have to give some conslder-
Can you do it 1in five mimutes?

ation to Rule 44.
Pephaps T can state the point. This 1s a

Mpe Mitchell,

Dean Clarke.
situation where at common law there had to be a jJoinder, the
parties having a joint interest, but where there was a sube

gequent mistake, 17 you did not make 1t 1t could be correct-

ed, The court gen@raliy used the expression "unlted in
inter@st; and the equity rule does use that expression. When

we came to work on 1t, we flrst started 1t with simply keep-

ing the equlty rule in effecte ,The'equity rule, you will
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see s practioally Just that st sentence of Equity gals'
373 |

"Persons having a united interest must be joined on the
same slde as plaintiffs or éefeh&anﬁs? but when any one ré«
fuses to join he may for such reason be made a ‘defendant."

Now we have fairly extansive Federal statutes which I
think must be included heres I think they are 28 U.S8.C.,
111. Those are given t wo pages back.,

Mr. Tolman. <That 1s page 3 of that note?

Mr, Wiekersham. Yos.

Dean Clark, Yes. It goes pretty far I think in the

rlght directlon. That 1ls, 1t goes agslust hhevo]d.ccmmén

law idea that you had to bring scmabody in. There has basn é
a general tendency to get away from that requirement anyway. E
Some of "he provisions gé so far as to provide that a jolnt
obligatian'shali be treated as jJoint and &everal. Thé,?eﬁa.;
eral stabtute takes a little different tack., It says? |
"When there are several defendants in any sult at law
or in equity and one oy more of them are nelther inhabi- i
tants of nor found/?i??he district in which the sult ia
braught, snd do not voluntarily appear, the eourt may en—i
te tain juriﬁdiation; and proceed tot he trial and adjudi¢ 
cation of the sult between the parties who are properly
before 1t} but the Judgment or decres render@d'thereink

shall conclude or prejudlee other parties not regul-rly.
-~ B : - : N
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served with process nor voluntarily appearins to answer; and

n=joinder of parties who ave not Inhabltanis or nor found
within thke éig%riet; as aforesaid; shall not constiltute a
matter of abatement or objectlon to the sult,."

New, that pretty mueh, as I read it and have read it aﬂd
tried to work on itr makes 1t so that you do not abate the
FPederal sult any more, bub largely continue with those you
hava»begﬁn; ?hat 1s the basls u§oﬁ which we have now drawn
the rules

And in doing so we went béeﬁ to the old phrase as used
in the Pederal Cases, of "jolnder of necessary parties."
"Perseﬁs having a joint interest must be jJolned on the same
slde as plaintiffg® “Wben persons who are nécessary or
proper vartles," |

And I may say right here that It hink probably the words 4
Hor ﬁg;gﬁig-ﬂhauld come out, vecause I think this @ewer'needé

~ be givenﬁ?é?the case of necessary partiésé*"parties have nctj
bean’jained or been Jolned In the action and are inhabitantsg',
or to be found within the distriet in which action is breugbt “
the court

/may order them te appear in the case., . But when such pers
gons are neither inhabltants af or found within the district

in which the action is brcught“ and so ons That 1s the

way we have 1lt. .

' Sew,yfrcm that point on the next sectlon is the statutes
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technical rule but has not interest in the sult. A neces~

sary party 1s one who has an interest in the sult, and who

ought to be in it for the complete dat@rmination of all the
lgsuesy but he is not so essential ﬁc it bﬁt that an aéjua
dleation as to it can be had without an adjﬁdicaticn aa_to:
him, And indispensable party;h
to the =zult that no essenﬁi&l decree can be handed down whiehi

ééﬁ%?zpso facto anply to him.

Prof. Sunderland. I think that 1s true, but the State

one who is so indigpensable

cases are greatly confused.

Mr, Dobles. Yes.

Brof. Sunderland. Now, would 1t not be possible to elim-
inate any misunderstanding?

Mre Dobles Yes; I do not think "proper partyﬁ should
be in at alls

Profs Sunderland. Yes.

Mre Dobié. And I want to bring up thils pointy It seems
to me that there are two thinss here: Gne 1s a Federal
statute that 1s a§plioablé to both law and equlty, and ap=-
plies to dlspensing with these pa?ﬁies; eilther if they are not
bhhbitants of or found within the district. The other 1s
1f the man lives next daér Le will defeat the jurisdiction,
1f he 1lives in the same State as the plaintiff. o

Dean Clark. Yes. Let us go over it, becau&e ths :
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i,

i,

suggestlon is troublesome, Now, I really need to go fully

into the thing, because I am afrald you limit the matter of

I am rather afraid that if

Joinder, As a matter of fact, I do not belleve there is very

much left to indispensable partlesy nor do I doubt that
necessary" or start defining 1t, you

there should be anything left,
wC
A
have cut down on the power of the court to go into the suit.
Maybe some of you can
o o

you start by taking
T do not say that 1t 1ls impossible.
But I =

suggest 1anguagé which will hot be,

rather go the other wayy haeaﬁse it seemsrto me that it ié
a salutary tendency to go in and declde the case as to the
parties whowere in, because I do not see that you are goling
to do any real ilnjury by dolng th&t; and you will do much

more injury by saying that you cannot decide a case because

you cannot eatch somebody who had some Interest.
In this rule, are y&ﬁ taking care of the

e, ﬁitéh@ll;

situation where a person is a necessary party and 1s within
the jurisdiction, in the distriet, bubt the Joinder of whom

would oust jurisdietion?
In that case, I take it that the present

Dean Clark,
HEgulty ruiéris that you do not need to Join him.
L knowy but the point of the thing is

Mre Mitchell.

whether this rule was dealing wlth the case where we have
parties in the district, but because of lack of dlversity
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of citlzenshlp, they are out of the Jurlsdiction of the
court . |

Dean Clark, What I 'sve done is shown in the last sen-
tence. ‘

My, Mitehell., Yes, you huve covered thaty that is the
1ast.1ines

Mr . Danerﬁhg One fheught I had in mind was that the
court got along very well with Equity Rule 59,‘ané kzizh%hat
rule in force, the courts have created a distinctlon between |
being necessary and indissensable partles, and whether subwﬁ

tantlally the same thing as in Equity Rule 39 would not be

all right, wlthout trying to provide speclally for 1t, bub

merely leave it tebthe court.

Dean Clark, Of eourse;'that 18 possible, After all,
that Toulty Rule 39 was in the Equity cases, and we are now
trying to draft a rule as to common law cases, And I am
very much afraid that with that "unlted in interest' rule
which is used in the code proceedingsy~that each one would
be considered pretty restricted.

Prof, Sunderland. That is covered in all sorts of ways.

Mr,. Glney, If I rémembér earreetly;j@r. Reporter, ?here
was 8 declsion by Judge Taft, in which he elaborately aénﬁ
‘sidered the case ﬁhere two parties wers 1ntefeated in a
patent, and one of them desired to bring sult, and my

‘pecollection was that, 1f the Apari;y would joln with him as
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a party plaintiffe-and under the patent laws he was required
to be Jolned-=he would oust the jrrisdiction of the court:
And Judge Taft laid down and diseussed the case quibte ox=

tensively, and pointed out that the suilt may be maintained
Are you famillar with

nevgrtheless in the ¥ederal courb,

that case?
I do not remember the exact case, but 1s

Dean Clark,
not that a provision of the Equity rule that we ave trying

to cover In the lact sentence?
As T remember 1t; I remember thinking 1t was

Mr, Olney.
rather an elaborate procedure, but something that had to vbe

and as I remember 1t, they had to

quite carefully observed;
allege that they had asked thcother person to come in; or

something of that sort, and he had refuseds
Mpr, Donworths Was not that the case that enforced the

atatutory provision of the pabent law,; that the holder of

the legal title to the patentmust be entitled to sue?

Mrs Olney, Yes, 1t grew out of that,
Mrs Ponworth. ”You gses, thejurisdleilon of the court in
I do not think the

is
patent cases/along different lines:
case Judge Olney has in mind would throw mueh light on thisi | |

I think it is an Interpretution of another statutes
Mri Dobles Shields vss Barrow 1s the lmding cade on
/

thati gceording to this bodk here--which I wrote myself,
lir, Witchell, Gentlemen, 1t is past 1@ ofclock, and
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we should adjourn. What timé do you want to meet in the
morning?

. 1 guggest 9:30, Of course, I should not
object 1f overnight the greatest living authority on Federal

Procedure would write a statute or rule on the subject,

Mr, Pobie. I have no objection. (Laughter.)

(Thereupon, at 16314 petie, the Committee adjourned until

Saturday, November 16, 1935, at 9:30 o'clock a.m.
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