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Fred B, Strine

Marks Alexander

The Chairman (Arthur T, Vanderbilt). Gentlemen, the re-
porter requests that as usual ve ksep our respactive seats
throughout the conference, so a&s to make his vork a bit easier,

Ve are very happy to have Judge McClellsn vitk us today.

I think everybody ies here excepli Judge Burns.

Mr. Robinson, do you vant to stert with the disoussion
from the beginning?

Mr. Robinson. Beginning with rule 17

The Chairman. Ruls 1.

Mr. Robinson., This rule wight be called the "Youngquist
Rule.” You will recall that at our meeting in September Mr.
Youngquist felt there should be a rule in vhich could be placed
matters of construction, definition, snd application, anad it
has been the effort to meet that request, vhich seemed to meet
vwith approval by the other members of the Coumittee, The extent
to which that has been successful of course is for you to say.
You have the rule, there, vefore you. Is it in the supplement-~
ary materiali?

Mr. Longsdorf. Yes.

Mr. Robinson. Tuat ves probably sent out in supplementary
material vhich you received subsequent to the books.

Mr. Youngquist. Yes.

Mr. Robianson. fThose of you vho have not opened that to my
VOork prooably have not yet set it in its right place.

Mr. Glueck. I just vanted to raise the question adbout the

congressional mandste. Does anyone have that bill here in which



The Chairman. I do not take 1t they would be surrendering
them. It would be going in as a portion of the whole thing,
but that is a matter that can be decided later. It is merely
& question for the style committee. Are there any other com-
mentsion paragraph (a)?

Mr. Seasongood. Isn't this the last session before you
send the things out?

The Chairman. I would assume that the style committee's
function would mean, if we follow the precedent of the present
Constitution, that when ve think we have agreed upon a set of
rules, then the style committee will 4o their work, and ve will
find, 1f ve follow the precedent of the Federal Constitution,
ve will agree to a lot of things that we never suspected.

All right, 1f there is nothing further, we will proceed to
paragraph (b).

Mr. Robinson. That, you will observe, takes expressions
from paragraph (a) which have been condensed or shortened in
paragraph (a), and extends them, including of ocourse (b) (2),
vﬁich as you vill observe takes in the matter which aroused
consliderable discussion at our former meeting, namely, To what
district courts shall the rules apply? Mr. Holtzoff prepared a
rule 2 on that, and 1if paragraph (b) (2) is used, it is suggest-
ed that it would supersede rule 2 in your draft.

Mr. Youngquist. It 1s suggested that it would do what?

Mr. Robinson. That it would supersede rule 2.

Mr. Youngquist. Yes.

Mr. Robinson. 2 could then be omitted.

Mr. Crane. Where is that?

Mr. Robinson. That is your second.



Mr. Crane. I see.

Mr. Glvueck. There are some items in this (b), hovever,
which are not referred to in (a), aren't there--for instance,
"committing magistrate"?

Mr. Robinson. Thst is included in (2) 5 and 6, zlso at
line 15, paragraph (bt) (3):

"tCommitting magistrate' includes United 8tates Com-
missioner® # «"

I think the combinatlion of rule 1, paragraph (a) lines 5
and 6, with (in rule 1) paragraph (b), lines 15, 16, and 17,
takes care of that. Doesn't 1%, Mr. Glueck?

Mr. Glueck. I mean, you zaid that this is merely an ex-
pansion of items mentioned in (s).

Mr. Robinson. Yes.

Mr. Glueck. But you see this is a generic term. It in-
cludes commissioners and other types of committing magistrates,
doesn't 1t?

Mr. Robinson, Yes.

Mr. Glueck, This is line 15.

Mr. Robinson. Yes, that is true.

Mr. Gluseck. What other types do we have in the Federal
Judiciary?

Mr. Robinson. That is done to incorporate the provisions
of the federal statute on that subject. If you are familiar
vith that statute, you knov that that lets in justices of the
peace, United States Commissioners, judges of state courts, and
mayors of cilties.

Mr. Glueck. Oh, yes.

Mr. Robinson. And of course we do not want to include all



that 1list at this point, so that simply tacks on to the statute.

Mr. Crane. May I ask about (1), "determination of the
question of guilt"”,

"'Determination of the question of guilt'! includes a
verdict, a finding of gullty or not gullty by the court if

a jury has been vaived, and a plea of guilty.”

Nov, vhat about the other plea of nolo contendre? Isn't
that also a plea?

Mr. Robinson. You see, Judge Crane, vhat we vere again
trying to do vas to follov the language of the enadbling act
under vhich we operate. Those are its words, you see.

In your appendix you have-

"Any or all proceedings prior to verdict or finding
of guilty or not guilty by the court if & jury has been
vaived, and by a plea of guilty."

Mr. Crane. I think there might be a question raised
vhether a man has been found guilty if he has pleaded nolo
contendre. He may, and he may go to jail., You would not want
to have a definition that excludes anything of that kind?

Mr. Robinson. 1 go back again to what Mr, Youngquist
presented at our last meeting., It is not exactly the idea to
make the words mean what we say they mean, but it is to inter-
pret our use of them here rather than attempt a finite defin-
ition. Isn't that right, Mr. Youngquist?

Mr. Youngquist. Yes, so &8 to obviate the need of scat-
tering definitions throughout the reat of the rules. I have
noted the same point that Judge Crane has, whether nolo contendre
should be included. 8trictly, it is not a determination of

the question of guilt,
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Mr. Medalle. That means that hov you are to put in this
nolo contendre addition is left to the committes on style, is
that 1t?

The Chairman. I think that 1s right. It is a matter of
veaving 1t in.

Mr. Crane. Yes.

The Chairman. I take it we need not spend time on it.

All right, (b) (2). Do you want to compare that with the
proposed language for this rule 2, whioch apparently ve do not
need if this stands?

Mr. Holtzoff. It is the same thing.

Mr. Longsdorf. Mr. Chairman, I see something in rule 2
that I think ought to be questioned. The district courts in
Alaska and the Cenal Zone have jurisdiction over territorial
crimes. In Alaskas the district court has 1t, and in the Canal
Zone the justice or some form of inferior court has jurisdic-
tion over those. I think ve ought to be careful not to use
language vhich might draw those territorial crimes and the pro-
ceeding into these rules.

Mr. Holtzoff. I think we should draw them in. We have
the same situation in theDistriet of Columbia. In the District
of Columbia all local crimes are tried in the district court,
because the district court is a combination state-federal court,
and that is true of the district court of Alaska and the dist-
rict court in the Canal Zone. Novw, in the district court in
the District of Columbia they use the same procedure for federal
offences and local offences. It would be very confusing to
have two sets of proceedings.

Mr. Longsdorf. So they do in Alaska, but they do not, in
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the Canal Zone, as I understand 1t.

Mr. Holtzoff, No, in the Canal Zone they do. The Jjudge
of the district court in the Canal Zone handles all eriminal
offences, and 1t seems to me if these rules are going to be
applicable to Alasks and the Canal Zone--and I venture to say
they should--they should be as applicable to local offences or
territorial offences as they are to federal offences, because
you vould not want the same court to use two sets of procedurs.

Mr. Longsdorf. I came avay from reading that Canal Zone
eriminel procedure act with the impression that there vere
justices of the pease down there who had certain trial juris-
diction.

Mr. Holtzoff. Well, there are justices of the peace and
there 13 a police court, just as there is a police court here
in the District of Columbia for the trial of minor offences,
but all felonies in the District of Columbia are tried in the
District Court irrespective of whether they are federal offences
or are cognizable =under o statute of purely local application,
and the procedure is the same in all ocases,

To have two sets of procedures would be exceedingly con-
fusing.

The Chairmen. Is there anything further on that point,
gentlemen?

Mr. Seasongood. Is the question up as to vhether they
are applicable to the Canal Zone? That is part of this, isn't
it? I notice that this Governor wrote, in a letter of August
27:

"It is recalled that & similar situation arose

folloving the passage of the act of March 8, 1934, empover-
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ing the Supreme Court to prescribe rules of practice in

proceedings in criminal cases after verdict, and the

general rules promulgated under the 1934 act were not ex-
tended to the Canal Zone, nor vere there any special rules
prescribed for the Zone."

Is there any inconsistency in having these "after verdict"”
not apply to the Canal Zone, and then having ours apply to the
Canal Zone?

Mr. Holtzoff. Well, I think the Supreme Court could wvell
extend the rules aftervard to the Canal Zone., It has that
pover. It did not do it originally when it promulgated those
rules, but the district judge of the Canal Zone 18 very anxious
to have these rules applicable to his court, and of course he
is in a much better position to determine that question than
the Governor of the Canal Zone. The Governor of the Canal Zone
is a military governor, and he is too casual and aporadic in
his contacts with the district court., I do not think that on a
matter of this kind his opinion should be preferred to that of
the district judge.

Mr. Seasongood. The only point that occurred to me in
reading the letters vas this, Here is Wheeler, ascting Governor,
too, and he makes a serious question:

"When Congress, by the act of June 19, 1934, empowered
the Supreme Court to prescribe rules of practice and pro-
cedure in civll cases, it was provided such rules should
be for the district courts of the United States, a phrase
construed in the Mookeeney case as excluding territorial
courts such as the United 8tates District Court for the

District of the Canal Eone."



14

I Just raise the question--I do not pretend to knov the
ansver--whether it is confusing to have your criminal rules
apply to the Canal Zone and your civil rules not apply, end
your rules sfter verdict not apply.

Mr. Holtzoff. Wsll, the Supreme Court has authority to
apply them, so that there is no lack of pover. We might per-

\haps suggest that the whole body of rules be extended to the
Canal Zone. Certainly the district judge wants to see that
done. h

Mr. Youngquist. And the district judge suggeszts no
reason vhy there should be an exception made in the Canal Zone.

Mr. Holtzoff. Yes,

Mr. Youngquist. We have this situation, Mr. Seasongoed.
The statute that we are working under novw includes by name the
Canal Zone, which the statute on civil rules did not, and I
should think ve ought in the first instance st least to include
the Canal Zone with the others.

Mr. 3easongood. I do not say we should not. I Just pre-
sent the question whether there will be any lack of harmony in
the district court rules, having one set apply, the other not
applying.

Mr. Glueck. Isn't that a natter of notifying the Supreme
Court about this business of "sfter the verdict" and leaving it
to them, rather than us?

The Chairman. Yes,

Mr. Glueck. We can't do anything about 1t in rules,
certainly.

The Chairman. May we leave it, then, with & note to be

made, to go to the Court, vhen our report is filed, c¢alling the
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Court's attention to this difference between the district, here,
and applying it to the appellate rules?

Mr. Seasongood. Yes.

The Chairman. The next question is on (b) (3).

Mr. Holtzoff. There i1s a matter for the conmittee on
style, in line 16, "any" I think ought to be "every".

Mr. Dean. Mr. Chairman, before we pass to that I would
1ike to suggest that the question be acted upon as to whether
these rules should apply to the Virgin Islands. That would be
the only one that it was not applicable to under this.

Mr. Holtzoff. The reason this draft doesn't include the
Virgin Islands, Mr. Dean, is that the district attorney for the
Virgin Islands objected. Personally, I should Bave.put the
Virgin Islands in.

Mr. Dean. I would like to see some of the other United
States attorneys--we have had about five in the last 8ix or
seven years--give some of their impressions, and also the
district judge.

Mr. Holtzoff. I corresponded vith the district attorneys,
those dealing with the territories and possessions, and asked
each of them to get the opinions of the parties interested, and
all I got from the Virgin Islands was a letter stating that he
did not think the rule ought to apply to the Virgin Islands;
but I should be inclined further to extend them.

Mr. Dean. I would like tc see it left open, anyway, and
not excluded at this meeting. On the basis of the information
we have here, I do not think it 1s sufficient to exclude them.

ghe Chairman. You move they be included?

Mr. Dean. I would like to move that, yes.
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Mr. Holtzoff. I second the motion, Mr. Chairman.

The Chairman. Is there any discussion,

(The motion was AGREED 70.)

The Chairman. Is there anything further on (b) (3)?

Mr. Glueck. That is a matter of style, Mr. Chairman.

The Chairman. Yes.

Mr. Glueck. But there is 8till the point, that I diqd not
make very vell--that in lines 5 and 6 in (2) ve speak only of
commissioners. Now, the question is vhether item (3) under
(b) shouldn't be "United States Commissioners, ineluding other
comuitting magistrates”, instead of the vay it is put here.

The Chairmen. O0r, alternatively, that in 1ine 6 we refer
to "committing magistrates"?

Mr. Glueck. Yes.

Mr. Holtzoff. I prorar the other alternative, because to
say "the commissioner" shall include committing magistrates is
a "title" definition, which gives to a word a meaning other
than the proper one.

Mr. Glueck. You are right. It i1s rather far-feteched,

I prefer yours.

The Cheirman. You make that as a motion?

Mr. Glueck. I so move.

The Chairman. It is moved and seconded that the words in
line 6, "United States Commissioners”, be changed to read
"commi tting magiitrates".

Mr. Crene. Yes, 1line 6%

The Chairman. Line 6, going back to rule 1,

Mr. Waite. Mr. Chairman, thet raises in my mind a question

vhich 1s frankly predicated on ignorance. Are there any
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Proceedings before United States Commissioners which should be
included in (a), which would not be within their functions as
committing magistrates?

Mr. Holtzoff. Yes, there are.

Mr. Dean. Yes, there are a fev.

Mr. Wailte. Then 1f it vere changed to "committing magis-
trates" it would 1imit the other functions.

Mr, Holtzoff. In supnorting that rotion, I overlooked the
fact that the United States Commissioners, by a recent act,
have certsin trial jurisdiction. In other words, the United
States Commissioners sit as committing magistrates. They also
have trial jJurisdiction nver petty offences committed on fed-
erai reservations.

The Chairman. Could ve not say, then, "United States
Commissioners and other committing magistrates"?

Mr. Soth., Righ*.

Mr., Roltzoff. Then are there other 1imits to the words
"United States Commissionars"™? It limits them, doesn't it, to
their functions as committing magistrates? You say "United
States Commissioners.”

Mr. Glueck. We would say, "and committing magistrates”.

The Chairman., All right.

Mr. Crane. How have we got that now, Mr. Chairman?

The Chairman. Tentatively, subject to a motion by somebody,
"before United 3tates Commissioners and coomitting magistrates."
Is there any objection to that?
| Mr. Robinson. I think that is all right.

(1he amendment was AGREED TO.)

Mr. Glueck. Then the question arises, Mr. Chairman,
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wvhether, with that amendment, item (3) under (b) 1s still
necessary.

Mr. Robinson. I would go back to the statement made a
moment ago to the effect that that is based on the federal
statute in which many types of committing magistrates are auth-
orized by law, and I believe that (3) should be retained in
order to show that we are not interfering with that statute in
any vay.

That has been considered pretty carefully--I think 1t wvas
at our meeting in September--and I think we decided we had
better leave the justice of the peace alone.

Mr. Holtzoff. I believe we should leave them alone, but
18 the definition necessary? Isn't the phrase "committing
magistrate” a term of art, so that you do not have to define 1it?

Mr. Robinson. Not when it is defined by statute, I belleve.

Mr. Dean. It is not defined by statute, though, is 1t?

Mr. Holtzoff. No.

Mr. Dean. Doesn't the statute simply list the titles of
people who do act as committing magistrates, vithout attempting
to define the words?

Mr. Robinson. They are defined--I mean, included in the
statute under that general heading.

Mr. Dean. Would it run counter to any style ve have gen-
erally adopted, to refer specifically to that statute, saying,
"tcommitting magistrate' shall include 21l those officials
designated in section so-and-so, title,” ete.?

Mr. Holtzoff. I do not think we should refer to that
statute, because Congress might pass some other act in the

future, naming some other committing magistrates., I think it
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would be a dangerous thing to incorporate a statute by reference.

Mr. Dean. Quite right.

Mr. Glueck. If the term vwere ever litigated, they would
consult that other statute, though, vouldn't they?

Mr. Holtzoff. I would rather feel as Mr, Glueck does,
that this is surplus.

Mr. Glueck. I so move.

Mr. Holtzoff. I second.

The Chairman. It is moved and seconded that (3) (b) be
deleted.

(The motion was AGREED TO.)

Mr. Seasongood. I do not want to be fussy, but on this
ought ve not to say, "United States Commissioners and other

'connitting magistrates"?

The Chairman. I suggested 1t.

Mr. Seasongood. Because you say here, in (3), "committing
magistrates” includes United States Commissinners and any
others.

The Chairman., That is going out.

Mr. Robinson. That 1s going out.

Mr. Holtzoff. That 1s golng out.

Mr. Seasongood. I know, but if "committing magistrate”
includes United States Commissioners, then we ought to say
here, "United States Commissioners and other committing magis-
trates."

Mr. Youngquist. The reason for it is, aQ I understand 1t,
that the United States Commissioners have jurisdiction over
petty offences, which is above and beyond thelr Jurisdiction

as coomitting magistrates; and i1f you insert the word "other",
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that might be construed to apply to them only in their capacity
as committing magistrates, and not in thelir function under the
petty offences law.

Mr. Seth. Are we going to include those petty-offence
rules that the Supreme Court has already promulgated, in this?

Mr. Longsdorf. They ere not in this book.

Mr, Seth. I mean, are they to be included in our rules?

Mr. Holtzoff. They should be a part of these, in order
that these rules may be complete,

Mr. B8eth. Yes, but they have already promulgated those
rules.

Mr. Youngquist. Yes, they are in the appendix, here.

Mr. Seth. Well.

Mr. Longsdorf. Mr. Chairman, upon this question of com-
mitting magistrates, I think you vill agree that section 591 of
Title 18 13 the section which grants jurisdiction to those
enumerated state officers who may be committing magistrates.

If I am right about that, 1t is of course beyond our reach to
alter that in any way, and the statute cannot be superseded
by anything we do.

It may be, in viev of that, that we ought to be careful to
avold any possible misunderstanding in these rules.

Mr. Glueck., What 1s meant really is, in 1ine 6, "United
States Commissioners in their capacity as magistrates," is that
right?

Mr. Holtzoff. Yes.

Mr. Glueck. That 1s the limitation intended. WVhy can't
ve say something like that, and then say, "and other committing

magistrates"?
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The Chairman. Or say, "before committing magistrates,
including United States Commissioners"?

Mr. Robinson. I think you are getting back almost to re-
instating this. Before you getl through with it, I think that
is what you will be driven to.

Mr. Holtzoff. 1Isn't that a matter for the committee on
style?

Mr. Glueck. Yes, I think so.

Mr. Holtzoff. Because they know what we want, it is just
a question of the phraseology.

The Chairman. Does someone move to refer that?

Mr. Holtzoff. I so move, Mr. Chalirman.

(The motion was seconded and was AGREED 70.)

The Chairman. Nov ve come to (b) (#).

Mr. Holtzoff. I suggest that that is also surplusage, and
that the same disposition be made of this as wvas made of (3).

I move we strike out (4), "party". The wvord “party" is
& word of art, you do not have to define it.

Mr. Medalie, I second the motion.

The Chairman. I missed the motilon. Will you restate 1t.

Mr. Holtzoff., I move we strike out (4), on the ground
that the vord "party" is & word of art, and that to define it
is surplusage.

Mr. Robinson. I might say that vas based on a discussion
at the former meeting, &t which there goemed to be some doubt
on the part of some of the members of the Committee, whether or
not "party" would cleariy include the United States, Now, if
there 1s no doubt, of course, this should go out.

Mr. Holtzoff. I do not think there is any question about
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vhat the word "party" means.

Mr. Robinson. Well, the point vas raised, and we Just
put it in here for your consideration. Of course, it 1s im-
material vhether it goes out or stays in. If you think it 1s
unnecessary, it ought to go out.

Mr. Youngquist. We ordinarily use the vord "party" in
connection with civil proceedings, and the word "prosecution”
and "the accused” in criminal proceedings. Perhaps that was
the reason.

Mr. Holtzoff. The word "party" is used in criminal pro-
ceedings, Mr. Youngquist, the same,

Mr. Youngquist. Under the old style, I mean, that I was
accustomed to vhen I was practicing eriminal law.

Mr. Crane. I do not see vhat you need that for. "Party
means the United States or a defendant. The United States, by
its consent, can be a defendant, can't it?

Mr. Holtzoff, This is criminal.

Mr. Crane. Oh, criminal., That's right. Well, wvhat do ve
vant it for?

Mr. Holtzoff. I do not think we need 1it.

Mr. Crane. "The party proceeded against.,"

The Chairman. There 1s a motion to strike (b) (¥). 1Is
there any other discussion?

(The motion vas duly AGREED T0.)

The Chairmen. (b) (5).

Mr. Crane, That 1s too broad, isn't it, "any peper filed"?

Mr. Medalie. It includes a notice of appearance.

The Chairman. And it does not excluds oral pleas,

Mr. Crane. No.
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The Chajirman. Which ere pleadings, as much as any peaper.

Mr. Holtzoff. I think the only pleadings are the accus-
ation, by indictment or information, and the plea; just as in
a civil case, your pleadings ere the complaint, ansver, and
reply. Any motion that you make is not a "pleading".

Mr. Crane. I should think that did not need definition
any more than the dictionary vwords we are using here need defin-
ition.

Mr. Robinson. That, too, was raised by some member of
the research group, here, because the previous discussion at
one of the meetings resulted in a difference of opinion as to
what the word "pleadings" meant.

Mr. Crane. I think there was more discuesion as to what
form the pleadings should take.

Mr. Robinson. There was that, also, but if you will
notice the transcript, there--

Mr. Crene. We are using English words here, and we have
not attempted to define them, as to whether they meant some-
thing, and I should think the same would be trus of "pleadings.”
All of us have been using "pleadings"” all our professinnel 1life.
I should think it is a little dangerous to try to define it,
vhen it has a definition pretty well understood in criminal
nomenclature.

Mr. Robinson. May I ask a little information on this
point, Mr. Holtzoff? Vhen you say the pleadings include only
the written accusation, tne indictment, or the informatlon--

Mr. Crane (1nterposing). He means, of course, oral
pleadings, too.

Mr. Holtzoff. Well--and the defendant's plea, too.
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Mr. Robinson. And the defendant's plea, is that your
view, too?

Mr. Crene. Yes.

Mr. Roblnson. It should not go beyond that?

Mr. Crane. Sure; you take the motions that are made~-any
motion in respect to grand jury minutes, or a change of venue,
or anything else; those are not pleadings. Bills of particulars
required by our rules are not pleadings.

Mr, Medalie. Is there any purposs served by this defin-
ition? 1Is there anything that comes up in the rules where the
vord "pleadings" is used, that requires definition?

Mr. Robinson. I think maybe, Mr., Medalle, that is a point
that I 45 not think you can really define, yourself, until you
s8¢e¢ vhat 18 in the rules.

Ths Chalrman. Tentatively, may we put the motion, sub ject
to the matter being reconsidered if it becomes necessary later?
You have heard the motion to strike (b) (5).

(The motion was duly AGREED TO.)

The Chairmen. Subdivision (c) (1).

Kr. Robinson. That subsection 1s based on rule 81, (d)
and (3), of the first tentative draft, which in turn came
largely from the civil rules.

It would seem that this would be the opportunity, Mr.
Youngquist, to include matters of this sort in a general rule,
rather than wait untll practically the end of our drafting to
make such definitions or limitations or applications. That is
the reason it is here.

Mr. Youngquist. I think it should be.

Mr. Glueck. I think as a matter of fact vhen it comes to
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really drafting, rule 1 ought to be drafted last, to see what
this grad bag will include and exclude.

Mr. Robinson. That is exactly right. In fact, it ought
to b§ consldered by this Committee last., I was just thinking,
ve are probably starting at it backwardes by considering it now.

The Chairman. We are doing very vell.

Mr. Robinson. Yes. VWe are saying things that will need
to be said later, also. Now, Mr. Youngquist's poinﬁg minute
ago, when he said he would like to include this point and that
point in this rule, shows exactly what the rule is for, and
things are to be put in it as the need arises, and things that
are not needed are to be left out, as it becomes apparent they
are not needed, here,

I vonder if the Committee agrees that such & rule is nec-
essary. I am inclined to agree with Mr. Youngquist's suggestion
at our last meeting, that we probably should have & rule of
applicetion, of definition, 2nd construction.

Mr., Crane. I think ve ought to reconsider that.

Mr. Robinson. In other words, we might not need the rule,
at all.

Mr. Crane. I think 1t ought to be reconsiderad.

Mr. Holtzoff. I am strongly opposed to definitions in &
statute.

Mr. Crane. 30 &am I.

Mr. Holtzoff. And that 1s also applicable to rules, and I
think there has been a rather undesirable tendency in recent
years to have & long list of definitions in a statute. I
think one of two things happens as a result--you either define

words that need no definition, or else you attach a definition
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vhich distorts the ususal meaning of the word; and I have noticed
a good many statutory definitions doing that. I do not say

we should have no definitions at all, but we should have just
as few as possible, it seems to me, and only vhere there is a
real necessity for it.

The Chairman. Can't ve consider that matter at the end?

Mr., Crene. I think so. We can then consilder this question
of definitions.

The Chairman. I take it that, as at our meeting in
September, all our votes are purely tentative on these matters,
80 if we vote now ve are not foreclosing ourselves.

Referring to the last line, beginning on line 30, is there
any point that that might be extended to cover territorial
legislation, or, I mean, these outlying possessions, or is
that sufficient as it is now? You knov the answer to that,

Nr. Holtzoff,

Mr. Holtzoff. Of course, the sole purpose of the sentence
as nov drafted and as it i1s found in the c¢ivil rules is to
provide that the words "statutes of the United States” include
those acts of Congress which are locally applicable here in the
District of Columbia. Now, the District of Columbia has no
separate legislature, the Congress legislates for the District.

The territories other than the Canal Zone have their own
legislative bodies, so that there are territorial statutes in
the various territories, of local application, that are passed
by the territorial legislature. Now, I must say that I am not
sure vhether--I do not think the vwords "statutes of the United
States"” should include those.

The Chairman. No, I meant, should there be any provision
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added, referring to the territorial legislation?

Mr. Dean. I think it is wise. There is a decision, Mr.
Holtzoff, you remember, by the Judge of the United States
District Court for China, in which, operating under the lavs
7 of the United B3tates, he makes applicable to Shanghai the divorce
lavs of Alaska and the criminal lavs of the District of Columbia!

Mr. Holtzoff. Yes.

Mr. Dean. On the theory that thoss sre lsws of the United
States., Now, I think some other judge might also say those are
"statutes of the United States" in a very broad sense, so I
suggest some reference @o either excluding or including the
territorial statutes,

Mr. Holtzoff. You do not have to exclude them, because
this definition seems to me to exclude them by necessary im-
plication.

The Chairman. May we refer back to the Reporter of:the -
staff, ., the question of whether there should not be an added
sentence to cover the question of territorial laws, and let it
go At that?

If thers is no further comment, we will pass on to rule 3,
rule 2 having been--

Mr. Robinson. That is tentative.

Mr. Holtzoff. I am not sure rule 2 ought to go out. I
Just vanted to raise a question.

The Chairman., All right. I thought--

Mr. Holtzoff (interposing). Because the thought was, the
definition of the district court in rule 1 makes rule 2 un-
necessary; but hov about "United States Commissioners and com-

mitting magistrates™ in these territories? If we leave rule 2
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out, we will create a question as to vhether proceedings before
commissioners in Alaska for example or the Canal Zone or Hawaii
or Porto Rico will be governed by these rules. I am a 1ittle
bothered about that,

The Chairman. You are anticipating, I take it, that rule
(1) (b) will eventually go out?

Mr. Holtzoff. No, even if 1 (b) stays, rule 1 (b) 1s
sufficient, so far as the first sentence of rule 2 is con-
cerned, but it does not cover the commissioners in these terri-
tories, which are covered by the second sentence of rule 2.

The Chairman. 1I1et me put a question this way, then: Is
there any objection to the substance of rule 2, holding tents-
atively the question as to whether or not it is duplicated by
1 (b) (2)2

Mr. Robinson., Of course, the motion has been made in re-
gard to the Virgin Islands. There would still have to be that
change made in rule 2, if that is in,

Mr. Longsdorf. Mr. Chairmen, there is another thing to be
considered in connection with rule 2. fThere is a decision in
the SBupreme Court of the United States--I cannot clte it now,
by name--that criminail proceecdings in the United States diatriet
courts of Alaska are governed by the Criminal Procedure Code of
Alaska and not by the federal statutes; and there is a Ninth
Circuit decision {ollowing that. |

Mr. Foltzeff., If these rulass avre adnpted and made sppli-
cable to Alaska, they will superside that.

Mr. Longsdorf. They will superside that. I am calling
attention to that.

The Chairman. All right, if there is no objection, rule 2
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vill stand tentatively, with the Virgin Islands included.

Mr. Seasongood. May I call attention to the faect that in
the act it says"the supreme courts of Hawaii and Puerto Rico,"
and ve Just make it the district courts of Havaii and Puerto
Rico, 1s that right?

Mr. Holtzoff, I think that is all right, because the
supreme court of Hawaii has only appellate jurisdiction and
not trial jurisdiction.

Mr. Seasongoed. Why do they say here, "in the supreme
courts of Hawaii and Puerto Rico", then?

Mr. Holtzoff. I think I can tell you a bit of history
back of that.

Mr. Seasongood. Well, if it 1s of no 1mport§nuo I do
not care, but it is just a variance between the rules and the
act.

Mr. Holtzoff. That court was listed in the act of 1933
conferring authority on the Supreme Court to make rules of
criminal appeals. Our enabling act it the same in 1ts phrase-
ology, and I think the necessary distinction was not dravn which
should have been.

Mr. Glueck. It is a matter of draftsmanship.

Mr. Holtzoff. I think it i1s a matter of dAraftsmanship.

I think I am guilty of a mistake.

Mr. McClellan. Do you want to strike out the word "other"?
Do you want to strike out thet word in the next to the last
line in rule 2, to be conaistent?

Mr. Holtzoff. Strike out the word "other" in line 5 of
rule 2.

The Chairmean. 1If there is no cbjection, that will be done.
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Mr. Robinson. That 18 the point Mr. Seasongood raised a
minute ago, under rule 1 (a), line 6, I believe.

Mr. Seasongood. It ought to be considered in connection
vith the other,

The Chairman. It is the identical question, is it not?

Mr. Seasongood. Yes.

The Chairman. It is a matter for the committee on style.

Mr. Seasongood. Will the "supreme court and district
courts of Hawail and Puerto Rico" go to the same committee?

The Chairman. Yes., Make a note, there.

Mr. Glueck. I think, apart from the definition, even if
this 1s only repetitious, since it deals with the geographic
Jurisdiction of the rules, it ought to stand on its own bottom
as a separate section.

Mr. Robinson, Where would you put it, Sheldon? Do you
think it should come in as the very first rule of the whole
code, or just where?

Mr. QGlueck. Probably.

Mr. Robinson. That was our idea.

The Chairman. I 1like Mr. Wailte's thought on 1t, starting
the rules as they are, with proper definition of policy.

Mr. Robinson. 8o do I.

The Chairman, Your suggestion can be left to the committee
on style,;?g there are no further questions, we vwill go on to
rule 3.

Mr. Robinson. Rule 3 1s & repetition of the rule 3 in the
firat tentative draft, which referred to that, and which
received the conslderation of this Committee, with a change

vhich Mr., Longsdorf felt to be necessary. That change was the
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adding of the words-
"or by arrest without a warrsnt.”

In 2 later rule, the term "written accusation" 1s defined,
vhere 1t 1s stated to include indigtment, information, or a
complaint, so that clause of the former rule 3, the first
tentative draft is not repeated at this point.

I think there may be a question, too, of including a
definition of "written accusation”, or, that 1s, stating what
it includes, in a rule 1, if we have a rule 1, defining terms;
but now, apart from that, the ruls 3 as you have it now in
lines 1 and 2, down to and including the wvord "accusation?, 1is
the same as rule 3 was in the first tentative draft, which was
on the point passed by the committee, and as to the addition,
"or by arrest without a warrant", I should like to ask Mr.
Longsdorf to state his reason for wishing to have that added,
if you will.

Mr. Waite., Mr. Chairman, bsfore we go into that, may I
call attention to the fact that rule 23, alternative, is es-
santially the same as rule 3, but shakr the alternative to rule
23 18 more broadly and specifically stated. I wvonder if ve
cannot consider rule 3 and an alternative 23 together, since
they ssem to cover precisely the same polnt.

Mr. Glueck. Rule 23, as it stands, deals with the method
of starting the wheels rolling, and the alternative rule really
deals with the question of time for the purpose of tolling the
statute of limitations, so aren't there really two different
points, there? I admit thers is some overlapping.

Mr. Waite, I should say they are essentially the same

thing, Sheldon. One says a c¢riminal proceeding may be commenced
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to duplicste No. 3,

Mr, Holtzorr, Mr, Chairman, I am Very much troubleq by
the phrgse "by an arrest vithout ¢ varrant”. It seems to ne
that a Proceeding is commenced either by the f1ling of a com-
Plaint ang the issuance of a varrant, or, ir the arrest 1s
Without g varrant, wvhen the Prisoner ig arraigned ang the com-

Plaint 1 filed. oOur enabling statute does not @uthorize the

Therefore, ve move that the pPhrase, "op arrest without g
varrant", pe stricken out,

Mr. Longsdore, Mr, Chairman, 1 have not Yet responded to
Mr. Robinson's suggestion that I explain those vords,

My only notion in butting them in vas that the originating
act in the Prosecution may be either g complaint folloveq by an
arrest or an arrest followed by a complaint, 1 think, as g
commencing Proceeding, the tvo of them &re more or less coupled,
A complaint does not accomplish very mueh unti you have got
the prisoner personally within the Jurisdiction of the commit.-

ting magistrate op of the court, An arrest does not accomplish
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much unless you follow it up with » complaint, and jurisdiction-
@lly then it 1s the combination of the two that 1s the origin-
ating process,

Mr. Holtzoff. But the court gets no jurisdiction of the
proceeding--the proceeding in the court is not atarted, until
some document 1s presented to the court. When a person is
arrested, there is no proceeding pending until he is taken be-
fore the magistrate or a complaint is filed. As a practical
matter, you will get a lot of complications 1f you give the
court jurisdiction at that point, because if you do, then you
can never release your prisoner.

Mr. Longsdorf., Are wve doing s&o?

Mr. Holtzoff. Once he says "I arrest you," he could not
let the prisoner go. Our statute permits us to regulate court
proceedings.

Mr. Medalie. I know, but there, you see, you start too
late. I think you, Mr. Longsdorf, started too early. The ar-
rest does not take the court into this business.

Mr. Holtzoff. That 1s right.

Mr. Medalie. And the court can get into this funection
before a complaint is filed, namely, with arrsignment upon an
arrest, because after the arraignment, the presentation of the
defendant to the magistrate, then the court, the magistrate, may
do certain things.

Mr. Holtzoff. But the complaint is filed at that time,
isn't 1t?

Mr. Medalie. Not necessarily. It is filed after there
has been palaver and goodness knows vhat else.

Mr. Holtszoff. Well, I would accept your--
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Mr, Medalie (continuing). There is another point about it.
The magistrate may not even have taken a complaint, and neverthe-
less have madea commitment, and he may have fixed bail and have
done other things vhich of course he should not do until s
complaint is filed, but nevertheless having done that, there is
& proceedinz pending before him, and 1t would be unrealistic
to exclude everything that happens before him until he very
properly orders a complaint to be dravn and receives 1t.

Nov, for example, when a complaint is drawn and before it
is filed, it must be signed and sworn to by the affiant or the
complainant. That is a part of the judicial procedure, too,
&nd yet a complaint has not yet been fileqa.

Mr. Holtzoff. I would be glad to accept an amendment to ny
motion, so that this rule 3 should reaqd:

"A oriminal proceeding may be commenced by filing a

written accusation or by arraigning a prisoner before a

committing magistrate.”

Mr. Medalie. "Upon arraignment"?

Mr. Crane., May I ask this? I do not know, and 8o I am
Just asking, now, a question to get information. You see a
statute of limitations sometlmes i3 quite a question, as to
whether the prosecution has been brought within 5 or 10 years,
or the 3 years, 2, years, or whatever it happens to be. Now,
in civil matters that is sometimes started by an arrest by the
sheriff, and in criminal metters may that not be started by
arrest before the complaint, and satisfy the language?

Mr. Holtzoff. fThe arrest does not toll the statute of
limitations. The filing of a complaint does.

Mr. Crane. Does 1t depend entirely upon the complaint, the
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filing?

Mr. Holtzoff. That is my understending.

Mr. Youngquist. I have difficulty understanding, I think,
the commencement of the criminal proceeding other than defining
the event which tolls the statute of limitations. Why do ve
have to say vhen a criminal proceeding commences, except for
that purpose?

Mr. Crane. A question of that sort has arisen in Nevw
York in recent matters in criminal prosecution. I had it only
incidentally. I had to adjourn a hearing I am in with the
Attorney General,

Mr. Dean. Mr. Chairmen, my impression 1s that under the
present lav, in the federal system, the statute is not tolled
by the filing. Is that true, that it 1s tolled by the filing
of the complaint before the United Ststes Commissioner? I think
not.

Mr. Holtzoff. I was under the impression it was,

Mr. Dean. No, not except in tax cases, where there is s
special statute, on income-tax proceedings, and there it is
specifically provided that the statute shall start to run on
the filing of the complaint before the commissioner; but other-
wise you have to wait for indictment. That is my impression,
at least.

Mr. Crane. But it is a kind of open question.

Mr. Dean. Right.

Nr. Holtzoff. I think that the commissioner's complaint
does not toll the statute, and in order to toll the statute you
have to find an indictment or file an information, 1f the

erime is prosecuted by indictment or information,
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The Chairman., Now, gentlemen, we seem to be getting
somevhat afield. We have rule 3 and rule 23, and alternative
rule 23, Suppose ve try to dispose of one or the other. I
suggest we take alternative 23, and see wvhether you want that,
or not.

Mr. Medallie. May I ask why ve want it with reapect to
statutes of limitation? These rules of procedure cannot do
anything about statutes of limitation, can they?

Mr. Youngquist. Yes, they ocan.

Mr, Medslie. Can they?

Mr. Youngquist. Yes. They become law, 1f Congress does
not change them.

Mr, Medalie. I 4id not get that.

Mr. Youngquist. Under the sct of 1940, when these rules
are prescribed by the Supreme Court and submitted to Congress,
and Congress takes no action upon them, they become lav, so
far as superseding other statutory matter in confliet,

Mr, Holtzoff. DBut they have to be limited to procedural
matters.

Mr. Youngquist, Oh, yes.

The Chairman. This is & procedural matter.

Mr. Holtzoff. I am not so sure.

Mr. Glueck. It is substantive, because 1t fixes the
crime,

Mr. Holtzoff, I think in a criminal case the statute is
more than any set of rules,

Mr. Medslle. May I suggest this. I can see that there
may be controversy on both sides of this, as to vhether it is

procedural or substantive. I think this is something we have
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a right to legislate on, through rules, if we define the time
vhen the criminal proceeding is commenced and do not use the
vords with respect to the statute of limitations, then since
ve define the word "commenced," that has definite reference

to anything that deals with the commencement, and if ve are
vrong in thinking that this is applicable to the statute of
limitations, we will avoid derision by its exclusion in this
alternative rule 23. And I think ve are touchy about being the
subject of derision. We are supposedly experts.

11:37
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MR. CRANE: Therefore, you would faevor Rule 23 at the top
of that oage?

THE CHAIRMAN: Yes.

MR. GLUECK: TIf that be so, I would much rather--

MR. MFDALIE: %ith the addition "arraignment before a
magistrate. "

MR. GLUECK: Well, do you think that 1s necessary to men-
tion at sll? PFor whst purpose 1s 1t necessary outside of this
*gtatute of limitations"?

MR. MEDALIE: Well, we sre defining what happens before &
magistrate in various places here. One of them is the defen-
dant's rights to be advised that he may have counsel. Another
right that goes with the oriminal proceeding is the right to
have reasonable ball fixed. In other words, we define what 18
apolicable to any proceedings in a court, in any Judicial tri-
bunal or ageney, by fixing the time.

MR, HOLTZOFF: May I ssy this, while I personally have
oresumed they were alwsys procedural, nevertheless, under the
eivil rules they are fsirly held to be substentive because the
federal courts under the Erie Rallrosd v. Tomokins followed the
State statute of limitations. I infer from that it must be
regarded as substantive, béeause the substantive law 18 fol-
lowed by the federal courts in some cases, and, therefore, the
statute of limitations would be regarded as substentive, 1t
seems to me, in oriminal csses.

THE CHAIRMAN: At any rate, Mr. Medalle, as to Rule 23 you
are suggesting we add the "arraignment before & magistrate®?

MR. MEDALIE: Yes.

MR. LONGSDORF: The first, or alternate?
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MR. MEDALIE: ‘“Arraignment" 1e sufficient, 1sn't 1t?

MR. YOUNGQUIST: An indictment or information when it
first appears before a magistrate.

MR, MEDALIE: T suggest that would do it.

THE CHAIRMAN: "By bringing it before the committing
maglastrate. "

MR. HOLTZOFF: *"Or appearance bdefore." "Or apvearance by
the defendant before a committing magistrate."

MR. MEDALIE: "Or sppearance by defendant before a commit-
ting magistrate.*

MR. LONGSDORF: No, I think that smacks of voluntary
appearance.

MR. MEDALTE: Well, why not?

MR. LONGSDORF: It is too much.

MR. SFTH: "Bringing before'" I think is better.

MR. YOUNGQUIST: Sometimes he comes by summons, doesn't
he?

MR, MEDALIE: Yes.

MR. YOUNGQUIST: Would 1t appear better to say “when he
first spoesrs before s maglatrate®? ,

MR. LONGSDORF: 1T don't think it is very weighty.

THE CHAIRMAN: Well, of ocourse the Committee on Style--
the question 1s now to add the words *or appearence before a
committing magistrate.*

MR. HOLTZOFF: “Appearance of the defendant.* We are on
Rule 3 now.

MR. MEDALIE: Twenty-three, I think.

THE CHAIRMAN: Rule 23.

MR. MEDALIE: ®Or the appearance of the defendant before a
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committing magistrate.® The appearance of the defendant.

MR. SEASONGOOD: Is that in the first sentence?

MR. MEDALIE: I think so, because the district judge would
have ne jurisdiction except--

THE CHAIRMAN: As to committing maciatrate.

MR. MEDALIE: Yes, but in the proceeding before the dis-
trict judge 1t has reached a committing magistrate who would
have no Juriséiotlen until either indictment or information.

MR. CRANE: You can never get enough to eover clrecumstances
that may arise. You cannot foresee them. A man mey 8too in to
see the judpe and tell him he 18 not gutity.

MR. MEDALIE: Instead of using the word "sppearance® alone
ve say the *apoearance of the defendant. ®

MR. CRANE: Yes.

MR, MEDALIE: It 1a a viewpoint, anyway; that he is a
defendant when he eopears. Now, how he becomes a defendant, he
may be arrecsted by an F.B.I. man and brought on. But if he just
walkes in and ssys "Good morning, Judge," that 1sn't the sppear-
ance of the defendant.

MR. YOUNGQUIST: I am 8t111 bothered about running athwartg
the rresent rules when we say "the preceeding is commenced by
filing 2 written acrusation.®

MR. WECHSLER: 7Tt ooccurs to me, Mr. Cheirman, thsat there 1g
enother phase of this problem thst 18 perhapes more important
than the statutes of limitation phage. Ir a crimingl proceeding
can be deemed to have commenced earlier thsn the filing of the
written accusation, or the apvearsnce of the defendant before the
committing magistrate, then 1t would follew, I take 1t, that the

court would have Jurisdietion under the enabling Act to address



W2

yteelf to the duty %o produce the defendant before 2 committing
magistrate, and to the right--generslly, to the rights of the
defendant following arest. Now, in my mind it 1s 8 doubtful
question whether under the statute the court csh go that far.
If the court canh go thet far I would be strongly in favor of
drafting rules to meet the situation. 1f the court cennot go
thet fsr then 1 see no point in the pule other than ite posal-
ble effect on the statute of limitetion, end with respect to
1ts effect on the statute of 1imitetion I do not belleve, as s
metter of policy, that 1¢ 4s desirable to hold the statute to
the sppearance of the gefendant before a magistrate rather than
to the filing of the written gocusation, which I understand to
be the present law. Therefore, I suggest that we oonsider the
question of our Jurisdlotlon as the basic question before us,
and if we declde, or if 1t has been decided against jurisdlo-
tion, 1t would drop the rule. Thet 1is, against Jurisdiotion
from the time of arrest.

MR. MEDALIE: I think this overlooks what I have pointed
out, that even though the defendant does not ~\4<eT »n the
f£iling of a complaint, or overlooks 1%, of proceeds informally,
he still has certsin rights with respeet to ball and counsel,
notification of friends and relatives, and other things. Those
rights sre importent rights, and we ought to make sure under the
rules that there 1s compulsion on the part of the magistrate to

gee that the defendant knows those rights.

MR. WECHSLFR: But those are covered by specific rules, Mr.
Medalie.

MR. MEDALIE: But if the case 12 not sovered by the specifio

rules, what rules have we? We wsnt to be sure that there 1is no
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question but what the case js pending before him.

MR. WYCHSLER: But it would not be necessary to put & rule
a0 stating. The rule before the committing maglstrate would be
beyond the power of the court unless the case js pending there,
put I deﬁ‘t think you have %o affirm the gurisdiction by rule.

MR. YOUNGQUIST: Doesn't the language gpplying to &ny and
gll eriminal proceedings cOVer gll that we are talking about?

MR. MEDALIE: Well, what we are dealing with is » case
where, by common consent or oversight or f£ailure of a commit-
ting maglstrate to insist on the filing of a somplaint, the
rules of oriminal procedure st11ll would be applicable even
though the rights have been walved or overlooked.

MR. YOUNGQUIST: It 1= & procesding, nonetheless.

MR. MEDALIE: Probably so, but 1t would be better 1f there
were no question about it. In addition to that, 1 we have the
power to legislate on the statute of 1imitations, we sre there-
by doing 1t.

MR. WECHSLER: We may be doing it the wrong way.

MR. MEDALTE: I don't know that we have the right to do 1t
at 21l.

MR, YOUNGQUIST: If you place that limitation upon the
commencement of a8 proceeding, then when we ocome t0 the search
warrant, which we are not ineluding in the rules, we have some-
thing that occurs before there ls any written sccusation and
before there 18 any appearance. It would make the rules
inconsistent in that respect. I think 1t would be much better
to omit ell reference to what constitutes the commensement of &
eriminsl oroceeding. We do have it definitely in the statutes

and the declsions. We don't need to restate that. And I think
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We would be muych safer 1f we omit entirely any definition of the

commencement of 4 erimingl pProceeding,

and, I ap move.
MR. LOKGSDORF:

Seconded.

MR, MEDALIE: Thers 1g a differenge between g oriminal

pProceeding ang 2 erimingl prosecution, 1 think thgt is really

the point, 1gn't 1t? In other words, you may have g gearch

warrant without any pending agalnst anybody.

MR, YCUNGQUIST: Yeas.

MR. MEDALIE: You may have o grand Jury

inquiry vithout a
Prosecution impending,

but 1t is 2 erimingl

broceeding. 1p
other words,

the motion ig that we mind

our own businesgg on the
statute or 11m1tations.

THE CHAIRMAN: Your Rotion, I take

it,
Rule 23, and Rule 23-4,

18 we drop Rule 3,
Any further discussion?

MR. GLUEQK. I think, Mr.

theroughgoing reform,

thig were g

arees, right around arrest and baiy

s+ and the opportunity t, have
counsel at 4

certain stage, ang what the police

do in éxtorting
& confession.

THE CHATRMAN. That 1g where the dirty work happens.

Now--

doubt gg to

on in my ming 14 vhether we

been commenceqd before o Uniteq

errest, relying on the duty
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to bring the srrested person before a commissioner. It 1s not
eclear to me thst ve cennot, under that language--1 agree that
1¢ 1t 1e poesible to do so Wwe ought to reach inthat area, and
T don't know whether there is any legislatlve history of the
enabling Aect that would answer the queation.

MR. HOLTZOFF: There ygn't any. But that is a Question
that does not have to be decided 2t this moment.

MR. CRANE: How would that conflict with Rule 3?

THE CHAIRMAN: All those in favor say taye.*

Opnosed, "no."

(The motion was earried.)

THE CHATRMAN: All right, gentlemen, we had better recess
at this time.

(There followed s short recess.)

THE OHATRMAN: Rule U, gentlemen.

Mr. Robinson: Rule Ui has been the special production of
Mr. Longsdorf, so I would 1ike to have him state 1it.

MR. LONGSDORF: I think that the ressons for it are rather
plaiv. It is quite possible, I think we all agree, that we
might overlook something. It is not desirsble to leave the
impression that we d1d not think of thst pessibility. So we
ought to hsve some sort of rule of that kind, but it seems %o
be covered in the concluding clause of Rule 10, whioch is much
ghortened and simplified and suits me better than the original
araft.

THE CHATRMAN: That 12 10-B.

WR. LONGSDCRF: 10-B. The language of 10-B, by the way, is
largely borrowed from section 377 of T™tle 28 of the U. S. Code,

"Usages and Frincioles of Law" seems to have s meaning oretty
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well fixed by construction.

MR. HOLTZOFF: I would rather see Rule 10-B adopted than
Rule 4, beoause Rule 4 would give rise to a good many ques-
tione. It provides thst any metter not covered by the rules or
statutes shall be governed by the "usage and prasctice orevalent
heretofore in the courts of the United 3tates.” Well, of
eourse, that praetically goes back to the oonformitge; orin-
cliple, because on matters of that kind the federal courts

/u, At E o eyt

followed State courts in a lot of eenelusions.

MR. LONGSDORF: HNot in criminal cases.

MR. HOLTZOFF: Oh, yes.

MR, LONGSDORF: Well, to some extent. I 8aid I was better
satlsfied with 10-B than T was with the eriggnal.

MR. HOLTZOFF: Now, on 10-B youj:;;; th; last clouse

Yagreeable to the usages and prineiples pf low.*

MR. LONGSDORF: Or due processen of law.

MR. HOLTZOFF: You know in the eivil rules there is no
provision as te what havoens ar to any noint not covepesd by the
rules., There 18 a provision that the courts mey sdont the
local rules not inconsistent with the general rules, and we
have that covered somewhat in 10-A, 2nd T think comewhet better
than the oivil rules. 1In the concluding phrase *agreeable to
the useges and orineiples of law," you oreate a cuestion. Does
that mean they have to follow ore-existing orocedure? 8o I
prefer 10-B, as you do, but I should like to go further and
strike out of 10-B that 1sst eleruee "apgreesble to the usages and

prineiples of law."

MR. WECHSLFR: ‘here amrht to be some etandsrd, should there

not?
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MR. HOLTZOFF: Well, I go back to the oivil rules. There
hgsn't been eny difficulty because of the lack of a standard, a
theory being that 1f there sre eny questicns those cen be
covered by the locel rules. If vou have s standard--the dif-
fieulty of this ctznderd 1s 1t ie =0 ambigpuous.

¥R. WTCHSLFR: T wes not defending this stsndard.

¥R. HCLT7OFF: T am afraid this stendard would be a source
of difficulty.

MR. WTCHSITR: Yec.

MP. HOLTZOFF: But I don't believes 1t 138 neceesary to hsve
any standerd becruse 1f points srise they cen be ccvered by the
loeel rulee. There 1a no Aifficulty that I know of arising out
of such o situation. While this mey give rise to litigation.
S0 I move we adopt Rule 10-B with the cmisslon of the words
Yapreeahle to the useges &nd principles of law.®

MR, YECHSLER: I second it.

MR. ROBIM3ON: It ig s provision that metters not taken
care ¢ Ty the Stste eriminal code shall be tsken osre of by
the civil code. 1In many csses thet helps to save situations.
Criminal oroceedings in Etate oractice. In our work here are
we taking esrs of eventuslities of that sort? Obviously we
could not follow the anslogy of the State statutes of that
sort. But, first, 1s there g need of some saving clause of
that gort?

MR. HOLTZOFF: Well, the experience in the ocivil rules
seems to indicate there 1s no need.

MR. WECHSL™R: There 'g one difficulty. ‘There mey be some
federal ststutes whion would not be affected by these rules

which, under the blanket provision, such as 10-B, one would
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think if i1t had any effect 1t would have the effect of abrogst-
ing 8ll existing statutes, lesving ell questions open to deter-
mination de novo by the courts. I don't think ve ought to do
thet, and I don't think Congress would want to do 1it.

MR. HOLTZOFF: This might be modified to read "not incon-
sistent with these rules, or with existing statutes thst are
not superseded by these rules."

MR. WECHSLFR: Would it not be better to provide that
where these rules do not nreseribe the governing rule the cour?t
ghell proceeding mccording to Aets of Congress, 1f any; 1f not,
socording to lecal rule; and if no local rule, then to introduce
the standard which is provosed lster here, of evidence, which

LOx A A e
1s derived from the Walwal esse. I don't know whet rule thet
18 in, but 1t is designed to give the court freedom in the
adoption of rules of evidence. The same might be done for
rules of procedure.

MR. HOLT7OFF: I doubt whether there is any need for your
first slternstive. I doubt whether there is any need. The
experience on the c¢ivil rules indicate there i3 no problem.

MR. CRANE: If anything hepvens you have to leave it to the
court. We had 2 judee of the criminal courts of New York who
hed in his deek the other code, and he was always reversed, he
could not get either right. Xow, you have these rules, and you
heve to lersve 1t. If this Adoes not cover it, and the statute
does not cover 1%t, whsat 1s the Judge going to do? He 1is going
to do Just as he plezses.

THE CHAIRMAN: 1 wse wondering why if the oivil rules have
worked very well for four years in thle respect, we sre not

Justified in repeating that very language. If there has been
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no trouble ralsed on the civil side, why fear i1t on the criminal

gide? It is very simple, in #1l ceses not provided for by rule

the district court may regulate the practice 1n any manner not
inconsistent with this rule, and let it go at that.

MR. LONGSDORF: Well, Mr. Chalrman, the purpose was not to
regulate the rule-making power of the distriot courts, but to
provide for possible situations where neither these rules nor
any local rule met the gsituation.

THE CHATAMAN: The judge then makes them up.

MR. LONGSDORF: No., If I might have that section 377,
Title 7?8, resd, nerhsps that would shed a 1little light on 1t.
I wanted to get in something corresponding to that statute
which enabled the courts to devise processes necessary to the
exercise of their jurisdiction. Perhaps we don't need this.
If not, let 1t go out. But I would like to explein the purpose
of putting 1t in, that if these rules and the loesl rules had
made no provision, then to mark 1t in language similsr to that
of seotion 7377 what we might do;

MR. HOLTZOFF: JTsn't that more of a theoretical question?

MR. LONGSDORF: Perhaps it 1s.

MR. HOLTZOFF: Beocause no such difficulty has been pre-
gented by the olvil rules. And I suggest we follow the
Chairman's suggestion that we adopt the language of the oivil
rules.

MR. LONGSDORF: Well, I think if you leave it out, the
courts will do it, anyway.

MR, MEDALTE: Well, Mr. Chairman, I understsnd Mr.
Longsdorf's view to be this, it 1s one thing to say the local

courts may make rules not inconsistent with these rules over
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something th2t has not been orovided for, they hsve the power
to make those rules. Then you have the situstion where neither
we nor the dlstrict courts heve msde vrovisien. Then what hap-
pens there? You get this =itusation. Whet ah»sll the distriect
attorney de? What shall counsel for the defendsnt Ao in fol-
loving the proceeding” Whast rules written eor unwritten should
they follow?

And thet is an area thet ought to be covered in some way.

THE CHATRMAN: It was not covered in the eivil rules.

MR. HOLTZOFF: It was not covered in the civil rules. And
there 1s no trouble as e result of it.

MR. MEDALIE: I know we never have troubles in criminal
oroceedings beosuse it 1s the most informal proceedings in the
world, 2and nobody's rights are seriously violated, and strangers
find out by asking the clerk "what do we usually do around
here?* And, the judce usually asks. But still the question
might arise, and if you want to Arsw up a solentifio gat of
rules covering all areas, there ought to be snecific nrovision
for that ares not covered by rules.

¥R« HOLTZOFF: Tt was not under the oivil rules.

MR. MEDALI¥: But they were not as sclentific as we are
here pretending to be.

THE CHAIRMAN: I wonder if we don't have it in mind if a
certain tvoe of judge will always find neceseity for making a
varticular rule, whereas, if he didn't have that particular
authority he would muddle throush without framing a particular
rule?

I have in mind a judre who would rlweys be troubledby that

particulsr tvpe of power. If it was given to him he would want
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to exercise 1t every Monday morning. Other judges would not be
troubled by 1%, Monday, Tuesday, Wednesday, Or Thursdsy, but 1if
they had to exerelse it, they would say, 'Yell, we have got to
do this and do that. "

MR. WRCHSLER: There 1s another point, though, Mr. Chair-
man. UYnder the elvil rules, as I understand 1t, Af there is no
spplicable rule and no apolicable federal statute, then the
conformity Act spolles.

Mz, HOLTZOFF: WNo, the conformity Act 1is revealed.

MR. WECHSLER: In toto?

MR. HOLTZOFF: Yes. The conformity Act 1s repealed not
only pro tanto on points covered by the rules, but it 1s
repealed in toto. There was some question in the eerlier decl-
sions under the rule.

MR. WWCHSLFR: Isn't this dootrine of geps in the law any-
how pretty much of a fictlon under modern law? I have been
trying to find gaps, but I csnnot find them so far.

MR. WAITE: Well, considering it hes been repealed, do the
federal courte feel zbsolutely without obligation to look to
State law?

MR. HOLTZOFF: Yot only Ao they feel without obligation to
look to the State law, but they would feel 1t 414 not govern
gnd they would not follow i1t even if attorneys called sttention
to it. In other words, Stste progcedure 18 no lénqer part of
it.

MR. SETH: The civil rule, Rule g3, does provlde "Neverthe~
less may regulate their practioce in any manner not inconsistent
with these rules.*®

MR. HOLTZOFF: Thet is the language suggested by the
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Chairmsn that we adoot here.
MR. S7TH: I think we ought to adopt the same language.

And that is part of the suthority to make rules. That is in
the section on puthority to make rules.

MR. HOLTZOFF: You see that &% ig hrosder then just author-
{1ty to meke rules. They may make them for a particular ocase.

MR. YOUNGQUIST: It seems to me we would be better off in
using for the purpose of Rule 4, 10-B--~10-A, standing substan-
tially as 1t 1is.

M3, HOLTZOFF: 10-B has that clause--

MR. YOUNGQUIST: Oh, strike that out, yes; strlike that
out.

PHE CHAIRMAN: Well, if you do that, do you impair the
¢ivil rules whieh have consistently, as I understend 1it,

avolded going back to State practice?

MR. YOUNGOUIST: It is only thet eome suggestion wss made
at the last meeting here that some restriction be put.

MR, HOLTZOFF: Couldn't we conflne 1% to include the first
sentence of Rule &3, and make that the first esentence of Rule
10-A?

MR. YounGgQuIsT: I eay tyes," but I doubt 1%, because as
the Chairmsn says, that might be construsd as sn implicatien
and covering s lot of rules we don't need.

MR. HOLTZOFF: I think the Chairmen was fscetious.

THE CHAIRMAN: Well, I am serlous, too.

Well, may we have g rule as to Rule he 1 think it is gen-
erally agreed that 10-B, or sone combination of eivil rules, is

preferable.
MR. YOURGQUIST: I move that Rule 4 pe substituted with
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whet now apvears as Rule 10-B, striking the words "agrecable to
the ussges and prinecivles of law."

THE CHAIRMAN: Is that seconded?

MR. WECHSLER: Seconded.

THE CHATRMAN: Discussion?

All those in favor of the motion say “aye."

Opposed, "no."

The motion se-ms to be carried.

MR, HOLTZOFF: Well, does that exclude the considersation
of Rule 837

THE CHAIRMAN: No. Ve sre just pamssing Rule b,

MR, HOLTZOFF: Well, we sdopnted the 10-B ss en zlternative.

THE CHATRMAN: It will 211 come up agsin.

We will proceed to Rule 5,

MR. ROBINSON: The Committee, in the September meeting,
gave 1nstructions as to what 1t wanted to have done. Mr.
Holt»off hed those instructiona in mind, 2nd we asked him to
orepere to precent Rule 5.

MR, HOLT70FF: Well, Rule 5 is praectically the same rule
that was included in the first draft with the erception of the
addition of the first sentence, namely, that "No indictment or
information shall be deemed insufficient by resson of any
defeot or imverfection in matter of form only, which shall not
tend to the prejudiece of the defendasnt."

And that 1s now part of the statutory law. The balance we
adonted at the Seotember me-ting.

MR. GOECYX: I would like to suggest for the Committee on
Style the question of whether "in metter of" should net be

omitted. That rather spunds to me like it should be in
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MR, HOLTZOFF: 1 think that is a very good suggestion.

THE CHAIRMAN: Are there any questions?

MR. MEDALIE: Well, this s practically the stasndard
statute.

MR, HOLTZOFF: Yes,

THE CHAIRMAN: 1If there is no further discussion, all
those in favor of Rule 5 say "aye."

Opposed, "no."*

(Motion carried.)

THE CHAIRMAN: I would like to ask the Reporter if it would
be possible that Rule 5 might follow immediately Rule 1-A. I
think it 1s 1ike Rule 1-A, it sets the tone and the pace, and it
might be helpful to the ecourt and Congress and the litigants
generslly.

MR. ROBINSON: Well, if Rule 1-A 18 still alive, I think it
oan be done.

THE CHAIRMAN: That was Rule 1-B that was being overhauled
there.

MR. ROBINSON: I think that is a good suggestion, and if
Rule 1-A ie left, I think it should be there.

THE CHAIRMAN: Well, if Rule 1-A is not there, let us put
Rule 5 there. That is with the 1dea of egetting 1t in esrlier.

Any objection on that?

If not, we will go to Rule 6.

MR. HOLTZOFF: Well, that rule is identicel with the sivil
rule, the purpose being that both trial practices, such as on a
question of exceptions, shall be the same. It merely eliminates

the necessity of noting an exception if an objection has been
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overruled, or noting sn exception if the ocourt has refused to

grant s regnested cherge. That is the scme procedure that ig
no¥ followed on the olvil sidae,

THE CHAIRMAN: Any discuesion?

If not, all those in fovor say "aye."

Opposed, fpy, #

Oarried.

MR. ROBIN3ON: Rule 7 1a rezlly left as a blank spot for
the Committec's yge 1t they see fit to do 8o by 1neorporat1ng
the materia) contained in Rule 10 of the first dreft, which had
to do with the form 1n Pleadings, ception, names of parties,
adoption by reference, and exhibits n rlerdings. That is
Rule 10 of the Tirat drart.

There has been an inelinetion of thie Committee, ana the
orior Oommittee, not te be very exvlieit as o the contents of
oleadings. Some might cconsider that a8 largely a clericel mat-
ter, and in view of the feoot that so many more nleadings in
eriming} proceedings are ors} then written 1t wase suggeeted
that the former 01d Rule 10 micht well be left out.

THE CHAIRMAN: Rule 10 followed the civil rule. 71s that
right?

MR. ROBINSON: Yes.

MR. HOLTZOFF: 1 am rather inclined to agree with the sug.-
Zestion just made by the Reperter thst verheps that rule g
surplusssge in eriminal ocases.

MR, ROBINSON: Just for informetion on that point, why
would it he unnecessary in criminagl although 1t g nhecessary in
civil? Or do You think 1t wag unnecessary there 2lso?

MR. HOLTZOFF: ¥ell, there are 80 many more pleadings and
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papers in a civil osse. I don't see that 1t does any harm. I
have no objection te it particularly, but I don't think it is
of any importance.

¥ow, you don't have & caption in that indiotment, by the
way. It 1s not customary to have captions.

MR. MEDALIE: Mo captions. You Just begin with & long
sentence, and you go along with 20 pages and finish with the
gentense at the end.

THE CHAIRMAN: Why wouldn't 1t be a good thing to have
paragraphs and number there? 1s there sny resson why an indiet-
ment should read like a prerogative writ?

_KR. HEDAﬁIE: No need at all. After a while you get
through reading an indictment, and if it 1s a long one you know
what 1t has and has not got. And if it is a short one, you
know what it is about even though they don't specify anything.

MR. ROBINSON: You might note the indictment by George z.
Medalie here‘in the Mitohell case in the appendix of forms and
gsee whether that is an excellent example to follow, or other-
wise.

MR. HOLTZOFF: Doesn't that go to the form of indictments
rather than this rule?

MR. MEDALIE: Where is that?

MR. LONGSDORF: Page 38.

MR. ROBINSON: Page 38; that is right.

One purpose of having that indictment here weas to shov the
difficulty of a simplified form, certainly a short form of
indiotment, in en lncome tax ocase.

MR. MEDALIE: The real reason 1ndietments in income tax

casea are long is that the United Stetes Attorney usually finds
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it easler to do them the way Peyton used to want to have them
done in the Department of Justice years ago. That svoided
arguments with anybody, so the feeling was, and the form now in
the United States Attorney's office, and after a while he saild,
"Oh, let it go and do it that way."

MR, ROBINSON: What suggestions would you pass on that
Mitchell indictment, Mr. Medalie? Do you think, as the Chair.
man suggests, it might be well to number the paragrephs?

MR. MEDALIE: Well, suppose they 41dn't number the pars-
graphs? What happened? You see, the only reason for numbering
parsgraphs in civil pleadings is that when you draw up a com-
plaint the defendant knows what to deny, so it 1s a convenlence
to number the paragraphs. In indictments you don't have to deal
with the particular paragraph or any allegation in the plesding
you file. There 1s no need for any numbered paragraph. Now,
the only time you might want to do 1t ie when you make a motion
for a bi2l of particulars.

THE CHAIRMAN: You don't need any rule for the adontion of
sn exhibit by reference.

MR, MEDALIE: It has been done 2ll the time.

THE CHAIRMAN: Then you don't need the rule.

MR. MEDALIE: T don't think so.

THE CHAIRMAN: Then, let us not have 1t. Unless someone
wants it. All right.

Rule &.

MR. ROBINSON: This is the same rule that was before us in
September. The only correction or changes to be made would be
in line 21, that blank may be filled "action under Rule 80."

Rule &0, which we will come to in due course, snd strike out in
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#0 the rest of that line.

MR. WAITE: Mr. Revorter, I notice what seems to me to be
sn inconsistency between Rule &, paragraph A, and Rule 95. Rule
or, prrvides that Saturdays and Sundays need not be counted in &
seven-day period, but this eays it shall not be counted at all.

MR. ROBINSON: This 1is part of the eriminal rules.

MR. WAITE: I wonder 1if there shouldn't be something in
here to make it obvious that Rule & and Rule 95 do not apprly to
the same group of rules. Ench one of them says the time of
computation is provided with respeet to these rules.

THE CHAIRMAN: Why shouldn't they be made 1dentiosl?

MR, HOLTZOFF: T think we might change Rule 95 to corres-
pond, becsuse then you would hove the same basis of computation
in all branchee of criminal es well as oivil procedure.

THE CHAIRMAN: Well, why not lesve out 957

MR, WAITE: Well, I gsthered from the Reporter he was iry-
ing to secomplish a different nurpose in 95.

MR. HOLTZOFF: It would be very confusing to lawyers. 1
think we ought to have the seme rule throughout.

M3. MTDALIE: There 1s something else in that connection.
You have something else as to computetion of time, One is for-
ward and one 1s backward. One rule 1ls that ecertsin things
shall be done within so many days, for example, after the plea
has been entered. Then you have 2 rule which says that a
moticn shall be made on flve dsys' notiee, or four days'
notice, or three days' notice, or two days' notice. The exclu-
sions, you see, then lengthen the time of & party meking &
motion, to his disadvantage.

Whet have you ageinst that? Now, 1 haven't analyzed the
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language earefully enough to say whether thet 18 se Peguarded.

In other words, time running beckwards, you probably don't want

days excluded, that 1s, beeauce it restriots the time during

which you may do something. In other words, if today I must

make a motion rendered in five days, that is, on Friday, and a
legal holiday intervenes, then I may not have made that motion
today, I msy have made 1% Saturday. Wwhich is a hardsnlp to the
person making the motion. And these rules should not impose
that hardship.

Now, when something 1s to be done later, no hardshnip 1s
imposed on snother party by giving the party 20 days plus a
holidey or a Bundey.

Now, these sre the practical difficulties that do arlse.

THE CHAIRMAN: It will only mean one day.

MR. MEDALTE: It is the very difference between having to
smake a motion on Saturday, or having to make a motion on
Mondsy. And sometimes the time is very short.

MR. HOLTZOFF: Well, I was going to ralse a similar point
on the length of time for serving a motion, that you have in
mind.

THE CHAIRMAN: Let us see if we can go on. I have noted
under Rule 95, the second paragravh, to bring that up as a
question when we get to it, Mr. Wailte.

MR. MoLELLAN: Do you omit that second parsgraph in 957

THE CHAIRMAN: No, we are just holding it. We are due to
read it when we get there.

MR. MEDALIE: In Rule £-A, "In computing any period of
time prescribed or allowed by these rules, by order of court,

or by any spplicable statute,* you leave out the local rule of
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THE CHAIRMAN: Shall we change that, the Committee on
Style?

MR, MEDALIE: These are local rules?

THE CHAIRMAN: By any rule.

MR. MEDALIE: Yes. By any rule.

THE CHAIRMAK: Any further suggestions on 8-A?

MR. SEASONGOOD: I thought we had up once the question of
holidays. There are gome federal holidays, sren't there?

MR. HOLTZOFF: No; Congress has no constitutional author-
ity to declare & holiday.

MR, SFASORGOOD: Then it is Jjust the State where the court

is sitting.

MR. YOUNGQUTIST: On Rule 95, is that second naragraph
S o TN

taken from nﬁetion 137 e no 5%?f”@1ékﬁt*re J

MR. HOLTZOFF: Yes. I think 1£ is tsken from that.

MR. YOUNGQUIST: Thst refers to holidsys under federsl
law.

MR. HOLTZOFF: Well, the only holidays under federal law
are the District of Columbila. Also the territories.

THE CHAIRMAN: Thet would explsin itself.

¥R. YOUNGQUIST: Yes.

THE CHAIRMAN: In B, you suggested, Mr. Robinson, lesving
out the lstter part of line 21, beginning with the word

“excent," to the end of the line?
MR, ROBINSON: That 1= right.
THE CHAIRMAN: Are there any further suggestione on B?
If not, we will go on to C.

MR, YOUNGQUIST: Thet lesves off the last two lines
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beginning with the word "except"?

MR. ROBINSON: No.

THE CHAIRMAN: "Except as stated in subdivisions thereof."

MR. HOLTZOFF: You lesve thet out?

MR. ROBINSON: Yes, they sre out.

THE CHAIRMAN: Parsgraph C.

MR. MEDALIE: Well, there 1s where I had my trouble.

MR. HOLTZOFF: That is similar %o the eivil rule. In
other words, the effect of this is to abolish the term as the
yerdstiock of time and specifiocally operates for the doing of
partiocular things and making partioculsr motions as specified.

MR. MEDALIE: I am talking about excluding helidays. Five
days' notice of motlon.

MR. HOLTZOFF: That is in D.

MR. MEDALIE: Oh, excuse me.

THE CHAIRMAN: If there is nothing further to be ssid on G,
we will pass thet as accepted.

MR. HOLTZOFF: I would like to say a word about D.

THE CHAIRMAN: Then C 18 accepted.

Then, let us proceed with D.

MR. HOLTZOFF: I hove the same thought as Mr. Medslie has,
but go a bit further. Because what are you going to de in
rural districts where a man is indicted todsy end goes to trial
tomorrow? If he has to give five dsys' notlce, one of two
thinge happens, either he 1s deprived of the oprortunity to

make a2 motion, or the case has to go over the term. I suggest
that there ought to be some authority in the court to fix a
different time, by rule.

MR. SFASONGQOD: It is in there, jen't 1t?
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MR. HOLTZOFF: Well, 1t seys *hy order of the court."”

Then it says, "Such an order may, for czuse shown, be made on

ex parte enplication.

MR. MEDALTE: Why not say *by order or rule of the court®?

MR. HOLTZOFF: That is my polnt. "By order or rule of the

court.

THE CHATRMAN: By rule or order of the court.
MR. HOLTZOFF: By rule or order of the gourt.
THE CHAIRMAN: Any objection to that?

If not, that is adooted.

Any other sugge=tions on DY

MR. WAITE: Mr. Chslrman, we are having somewhat of a die-

cugsion here in connection with D, the last two or three lines,

37, 38, 19, "Affidsvits may be served not later thesn one day
before the hearing." Does that meen even i there wee 2 hearing
on Friday the affidsvit may be served on Thursday? That is
whet I took it to mean, but I wanted to be sure.

MR. ROBINSON: Thet is the same language &s the civil Rule

6-D sgein on thils point. We are trying to follow Just the same

language.

MR. WAITE: If that is what 1t means, then I am clear on

it.
MR. ROBINSON: 1In line 37 strike out the following: “and,

except as otherwise provided in Rule .* Begasuse there is no

exception.

MR. MEDALIE: 8trike out "except as otherwise provided“?

MR. ROBINSON: Yes,
THR CHATRMAN: If thers 18 no further cquestion, we wlll

move on to K.
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MR. YOUNGQUIST: Is 1t necessary to put after the line 39

the phrese “or requires*?

MR. ROBINSON: You don't think so?
MR. YOUNGQUIST: I don't think so0, no.

THE CHAIRMAN: Rule g-E.

MR. MEDALIE: How does thet go?

MR. HOLTZOFF: I don't see why you need that in eriminal

procedure. This is one of the oivil rules, but I don't see

thet 1t would play a part 1n criminal proceedings, and I move

to strike it out.

MR. RORINSON: How about summons, summons by magistrate

mailed, or something of that kind?

MR. HOLTZOFF: This does not refer to service of actual

process, This refers to pavers in the proceedings.

MR, ROBINSON: It refers %o the time.

THE CHAIRMAN: Suvvpose the district attorney wants to send

2 notice out to some defendant or defendant's attorney in some

1ittle town 150 miles awey from where the distrioct attorney is,

why shouldn't he have the right to do 1t by mall, and, if he

does it by mail, why shouldn't he have the extra time?

MR. HOLTZOFF: He would have the right to do it by mail.

There is another rule that ocovers thst.

THE CHAIRMAN: Well, if he does he should hsve a2 little

more time, shouldn't he?

MR. HOLTZOF¥: I never oould understand why there should

be more time than for e personal service.

THE CHAIRMAN: That goes right back to lawyers' psychology.

Something that 1s delivered by mail.

MR, HOLTZOFF: Well, you penalize the defendant's counsel,
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then, don't you? He wants to serve some paper by mail, but he
doesn't do it sufficiently in advance. You impose a burden on
counsel,

¥R. HOLTZOFF: Suppose you were serving a motlon. D pro-
vides that you must give five dsys unless the rule otherwise
provides. E says if you serve by mail, you must give three

days more.

MR. YOUNCODTST: No. "Whenever a varty has the right or
is regquired to do some act or take some proceedings, and the
notice shell be served by mail, then you shall have three
deys. *

MR, MEDALIE: What does this refer to?! What act ie to be
done? I ceznnot visualize this.

MR. HOLTZOFF: This hes a resl foundation in civil rules,
beoause you have to serve an answer to a complaint or reply to
s counterclaim, =nd =33itlonal time 1s neseded for that purpose.

M3, MEDALIE: ¥Yell, what are you called on to do in a
eriminal cese?

MR. ROBINSON: May I sugrect, Mr. Chairman, that we follow
pur ysuel orocedure and proceed to determine vhether there is
snything thet does apply, end if there 18 nothing that it may
be stricken out.

THE CHAIRMAN: ©On the motion of the Reporter, thosein
favor szy "aye."

Opposed, "no."

We will strike unless necessary.

May we adjourn for lunch now?

MR. YOUNGQUIST: I second the motlon.

MR. WATITE: Mr. Chairmsn, has it been decided yet whether
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we sre going to have evening meetings?

THE CHAIRMAN: That was understocd.
MR. WAITE: I em perfectly gatiafled with that.

MR. MEDALIE: I think there 1s a reasonable orospect of

fintshing by Thursday morning, is there not?

MR. HOLTZOFF: Yes.

MR. MEDALIF: T have srrenged my avoointments to finish

on Thursdasy.

THE CHATRMAN: Well, we are willine to have long evenling

amgasions.

MR. YOUNGQUIST: 8o am I. T am willing to have long

evening asgsions.

(Thereuvon, at 1 o. m., a recess was taken

until 2 ©. w., of the same dsy.)

————
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AFTER RECESS

(The Committee was celled to order at 2 p. m. )
THE CHAIRMAN: All right, gentlemen.

Rule 9.
MR. ROBINSON: Rule 9 has been worked by Mr. S¢rine, so 1

would like %o ask him to oresent it.
MR. STRINE: Rule 9 provides that where the proocess is a
gsummons, the court mey dispense with the presence of the defen-

dant and allew him to proceed by his sttorney for the defen-

dant's convenlence. It does not prevent the continuation of

the trial. We hsve a suggestion to transpose a few sentences,
nut the seoond sentence, bYeginning in line 5, first.

MR. HOLTZOFF: Then you could condense the introductory
worde in the second sentence, couldn't you?

MR. STRINE: VYes.
MR. HOLT7OFF: And say “"Where the process issued is @8

summone.*

MR, STRINE: Yes.

MR. HOL&ZOEF: In other words, you Would state the general
rule first, and the exception second?

MR. STRINE: Yes. And slso in line 10 omit the words
*nullify the trial or.*

MR. LONGSDORF: What was thst change?

MR, STRINE: Line 10, elim!nste the werds "nullify the
trial or."

*3hell not orevent the continuation.®

THE CHAIRMAN: I am askine s ouestion ovt of ionersnce.

Ts noneavitzl an accented word?

MR, HOLTZOFF: I don't know. T wes coing to suege«t that
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the Style Committee ought to change that.

THE CHAIRMAN: Ts it a dietionary word?

MR, STRINE: I think 1t R

MR. CRANE: Sometimes they confuse that with other things.

MR. HOLTZOFF: I was going to suggest, there are some
esses in the federal statutes where 1t is optional.

THE CHATRMAN: Then, 83 T understand it, ws strike out
from 1ines 1 and 2, “in any eriminal proceeding where," and in
place of swhere" substitute the word 4f.* Then that whole
gentence comes at the end of the parsgreaph.

Line &, the Committee on 8tyle could operate on the word
"noneepital.”

MR. STRINT: At the end, I might also suggest "return of
verdict."

THE CHAIRMAN: Before iverdlct.” fthe return of the ver-
diot.*

MR. STRINE: Yes.

THE CHATRMAN: Line 10, "Nullify the trisl or" should come
out.

MR. CRANE: I think that is rather importsnt. In some
case where s defendant got ou--

THE CHAIRMAN: I suppose in line 11 1f you sy ireception
of the verdict," we could use the ssme words in line 87

MR, STRINE: Yes.

THE CHATRMAN: In line 11 it 1is *peception.” tReturn® is
the word, I guess, 1is it not, rather than "reception®?

MR. SFTH: TYes.

THE CHATRMAN: Are there any further suggestions on

Rule 97
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¥R, §7ASONGOOD: 1 prpise the question, supnose he is sick.

It say® 1In noncapital csses where the defendant is not in ocus-
tody.

wr, CRAWE: FHe ec2n only heve 1% gusnended with his consent,

you know.

MR. STASONGOOD: T mean he might rather want to get

through with 1it, and 1let 1t go on, even thoush he couldn't be

there.

MR. CRARE: I aon't think he cen consent in those cases.

1 don't think he ocan consent in 2 erpital cese, ooh he?

MR. SFTASONGOOD: ¥o, not in 3 canital nasé.

1f he were greent bensuse of 1llness

MR, YOURCQUIST:
would that make 1t voluntary?

WR. SFASONGOOD: No.
THE CHAIRMAN: And I think he hee 2 right to be there.

And that would not postpone the case.

10 MR. MEDALIE: Of course, you have & prectical wey of work-

ing this out.

Ag I recall, the time this came up more recently, about

1979, dJudge Campbell of New York was trylng a 9aseé, the

defendant 41d not like the way it was goin® and just wolked off.

They continued the ¢rial. Now, you say here whepe the defendant

3s not in custody. Well, now, the defendant thinks the trisl is

not going very well, he 1s quite & desperado, and breeks out of

the hands of the marshall. I think that cese ought to be

covered, too. We are deeling with flight, and £1ight by

forcible means would have no more meening.

MR., YOUNGQUIST: After he has broken awey he 1s no longer in

custody.
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MR. MEDALIE: During the trial the defendant 1s either in
custody or is not in custody. That is, he 1s on bail or he 18
in the custody of the marshall, or the detention house.

THE OHAIRMAN: You would strike off the clause "whers the
defendznt is not in custody"?

MR. MEDALIE: Yes.

MR, HOLTZOFF: I second the motion.

THE CHAIRMAN: Is there any Aiscussion on that?

All these in favor of striking the words of lines & and 9,
fyhere the defendant is not in custody" say "aye.®

Ovvosed, "no.*

Carried.

MR. HOLTZOFF: You hsve to abstitute for the word *his
voluntary sbeence," or "defendant's voluntary absence.

MR. YOURGQUIST: Yes.

MR. HOLTZOFF: Oh, yes, that is right.

THE CHAIRMAN: All right.

MR, MEDALIE: What about sentence? D1d you deliberastely
leave out sentence?

MR. HOLTZOFF: You cannot sentence the person.

MR. MEDALIE: Why not? You can try him in sbsentla here.
Why csn't you sentenge?

MR. LONGSDORF: You have to bring him back and resentence
him when you get him, if you do.

MR, WRCHSLFR: How about the plea? 1Is that covered by
thie?

MR. YOUNGQUIST: Well, getting back to the point Mr.
Medalie made, certainly i4f a fine could be oollected in a

defendant's absence, I don't know any resson why sentence could
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not be impoged.

MR. MEDALTE: 1 don't, eithep.
MR, GLUECK: He may hsve the right of o showing of mitiga-
tion or sentence.

MR. MEDALTE. He has 4 right to confront hig witnesses,
too. Why don't ve gay

*to ana ineluding Judement®? Judgment,

of course, is sentence.

MR. HOLTZOFF: 1 am just vondering whether op not that 14

8 Violation of due process,

I don't know vYhether it ig4 or not,
but it 1g bothering me. After all, thig rule is intendeqd in

the Bltustion where during poprt of the tris: the

defendant
» and the trial continues,

walks out

But when it comes to gen-
tencing._
MR, MEDALTE: 14 might be risky, yes.
THE CHATRMAN:

I think ve had bettep lesve 1t out.

MR, MEDALIE: 1 do, too.

» then he
came basck., The question argse vhether thet nullified the
trial.

THE CHAIRMAN: All those ip favor of Rule 9 as thug

amended gay "aye.®

MR. WECHSLFR: 1 al sorry, I didn!

t got the amendment,
THE CHAIRMAN:

No, as amended, these various suggestiong

which I reaqd berore, not the last one,

which wag withdrawn.
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MR. WECHSLER: Well, may I have an opportunity to suggest
that the arraignment be speolfically included?

THE CHAIRMAN: Well, they sre, where the summons is the
method. Do you want to go on warrant, too?

MR. WECHSLFR: Yes. In other words, I would like to see a
general rule that a defendant has the right to be present at

the arrsignment, pleading, and =t every stage of the trial and
at the verdict and sentence, - not the language, but the sub-
8tance of that thought, - subject to the exceptions indicated
here.

MR. ROBIN3SON: That came up particulsrly in matters of
officers of a corperation, particulsrly in trust cases, where
on an arralgnment day a defendant might have to come clear
across the country Just to be present for the Tormality of
arraignment, so this was designed where summons was used, and
in cases where 1t was vermltted by the court. Thig is designed
to avold that unnecessary travel. Hisg lawyer must be present,
anyway.

MR. HOLTZOFF: Well, Rule 50 covers the same point in
C&8es of processes other then summons, and it seems to me that
there 18 an overlapoing between Rule 9 and Rule 50. Perhaps
the two rules ought to be combined into one.

MR. ROBINSON: Well, 1f you will Just defer action en 50
until Rule 51 is presented. Tt 18 in the hands of the

mimeographer, and is to be in our hande later this efternoon.

THE CHAIRMAN: Mp. Wechsler, will yYou hold your suggestions
on that until we come to 1t in regulsr sequence, then?

MR. WECHSLER: Yes.

MR. ROBINSON: It 4g pretty dAifficult not to have some
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overlapping, and for that resson we would like to work the
whole thing out together.

THE CHAIRMAN: Have we voted that Rule gt 1 think we

have.
Rule 10.

MR, ROBINSON: Rule 10 begins the rules with respect to

adistrict courts. You will recall that at the September meeting

the Committee felt that since the sdministrative office of the

United States courts 48 svallable, that we should make use, of

course, of those gservices, and in view of the fact, too, that

some of the activities are under way in that office and through

e senior circult judges, we wanted to be

ordinated. We have in

the conference of th

sure theat our work and thelrs would be 0O

mind we would call on Mr. Tolman to represent the administra-

tive office and ours 1n working on those rules that affect a

court's olerks and dookets, rules 10, 11, and 12, and so 1

think it would be well at this time, Mr. Chairman, to have Mr.

Tolman present--

THE CHAIRMAN: Mr. Tolman, will you come forward.

MR. TOLMAN: This rule is drafted gsimply to meet the

wishes of the commitltee, as they were expressed at the last
meeting.

In the first place, ve avoided any direct gtatement that

the district court may mske rules, and it was suggested we might

put 1t in this negative way. I don't know whether 1t will do

that or not, but thet was our ourpose.

The second wss to make some sort of rulee whereby conies

would be resdily avallable, and 8o for that purpose we have

provided that conies of all local rules pe sent to the Lidrary
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and also the libraries of

of the United Stetes Supreme Court,

the Department of Justice, and we Bre admonished to make

arrangements for publication of ell 1ocal rules. 1 talked %o
Mr. Chandler, and I have permisslan 1o say he will make 1¢ and

reven?t them, 80 gll members of

they ghould be in the office to VP

the bar can have them, and we will try %o adjust our approprla-

tions to meet that reaulrement. However, if the rules are

ps they gometimes are, and where

printed by private printers,

the arrangement is antisfactory, gnd they sre not charging %00

much, vwe thought we might be able to continue using that method.

MR. YOUNGQUIST: Does this econtemvlate the original draft

of the rules shall go %o three plaoes?

MR, TOLMAN: Yes. That 18 the thought. 1 suppose 1t

might be made clearer.

MR. HOLTZOFF: 1t says coples; 1% does not sey originals.

M. TOLMAN: fhe Librery of the Bupreme Court 18 very

anxious toO have & comvlets get of the 1o0c8) rules, end that

gakes in the oorreeponding sivil rule which requires that

copies of g1l rules and amendments pe sent to the Supreme

Gourt. And T thought we might 88 well stezte here that the

rules go t° the Library. The same w8y with the Department of

Justioce, which have required that covies pe sent to them. I

t for them to have them right awey. 1

think that 1t 1= importan

heve NO objeetion to deleting that.

MR. HOLTZOFF: We will gelb them anyway. whether 1% 18 in

¢he rule O nnt.

MR. YOUNGQUTST: I wes Jjust wondering, you sye the 11ti-

and the defen~

gent in rart of those cases, and you get coviles,

asnt doee not. 1 am Just wondering whether 1% has the
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appearance of fevoritism; just the appearance of it wss what I

was thinking of.
THE CHAIRMAN: 1f the copies were gent to the administra-

tive office, will they be more 1ikely to do 1t?

MR. HOLTZOFF: I think 1t 1s 8 good 13es. We will see
thet they wzet them.

tar CHATRMAN: The chance of your getting them are better

if they only have to send them to one place.

MR, LONGSDORF: Mr. Chairman, will these local rules, when
o filed, be judicial notice bvefore appellate courts?

MR. HOLTZOFF: T have never known of & guestion to arise.
They always are.

MR. LONGSDORF: 1 eannot tell you right where they are,
but T feel sure there are some decisions, old ones, where the
sppellate courts refused to take judiecial notice of the local
rule.

MR. ROBINSON: You might keep that in aind and see to 1t
that we dc ecsteh thet, if 1t needs to be eaﬁght.

THE CHAIRMAW: I don't think there is any real oroblem
nowdays in view of the wide scope of judicial notice. There
1s judiecial notice of so many things.

Well, do you think thet would be proper to delete out the
reference to 1ivraries?

MR. HOLTZOFF: Yes, I do.

THE CHAIRMAN: If there 18 no objection--

MR, SYTH: Shouldn't the proper ciroult courts of appeal
be inserted? Shouldn't a covy go %o the clerk of the court?

THE CHAIRMAN: Wouldn't the sdministrative office be sure

‘to send 1t there?
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MR. SFETH: 1 den't knov.

¥R, LmﬁGSDORF: 1 know some of the clroult courts have

rules recuiring districet courts %o gubmit thelr rules.

VR. TOLMAN: T belleve thet ves one of the provisions of

the old eauily rules. 1% atan't make any gy frerrnee. They

sutomatically aporoved pnything. 1t eimoly pothered them and

therefore we atan't put it in the corresponding pules, civil

rules. Mr. Holtzoff suggests that the lines I pna 5 might as

well come out.

THE CRATRMAN: 1¢ there 18 no objection, that vill be

done.
Any further auggestions on 10-A?

A1l those 1n gavor of 1t 88 smended 88y vaye.t

Opvposed, "no."

(Motion carried.)

THE CHATRMAN: That brings us to 10-B, which we have con-

g1 dered vefore, and with respect to which we have deleted the

1ast half of 1ine 16 and line 17, resding "and sgreeable tO

the usagee &nd princinles of lsw."
Anything further on Rule 10-B?

w3, vouNaauIsT™ e tranzferred that Rule W,

™™E CHATRMAN! 1t was then transferrad and made Rule k.

T am just wondering whether 1% will 71t better where 1t 1s8.

MR, RORTHSON: That mey bA.

THE CHATRVAN! what 30 you +pinkabout thst, gentlemen?

Tan't \t hetter where 1t 18?7

MR. MEDALTR: 1 think so.

MR. HOLTZOFF 1 think it 18 better where 1t is.

THE CHATRMAN: 1411 someone move that 1t stay¥ there, then?
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MR. HOLTZOFF: I so move.

12 MR. MEDALIE: I second it. (&\

THE CHAIRMAN: It is moved and seconded that Rule lonbe
retained in ite presence vlace.

Those in favor say "aye.*

Opvosed, "no."

Carried.

Thet brings ue, then, to Rule 11. 11-A.

Any question on that?

MR. TOLMAN: This is taken from the corresponding eivil
rule. That in turn comes from 0ld equity rule, which has its

orlgin in g ststute which strtes courts of 2dmiralty sand courts
of eauity shsll be deemed always onen.

MR. MFDALIE: Haen't there been any question of the courts

being alwsys open?

MR. TOLMAN: fThere has been. There apparently was a case

back in 1919, I belierve, when there wasg o cuestion raised as

to whether an order for g nev trial made by a2 distriet court
between terms wss oroperly grsanted when there wag & loeesl rule

of court that the courts should take daily adjournments of its

session between terms of court, and the Sunreme Court held that

that local rule wes valid.

THE CHAIRMAN: Wasn't the csourt of equity the only court

that was elways deemed onen?
MR. TOIMAN: Yes.

MR. HOLTZOFF: There is o lot of Adlay caused by these

rules, isn't there?

e’i‘x

LAY
MR. LONGSDORF: Mp, Chairmen, do you went to add arraﬁge-

ments in Rule 11-A?
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THE CHATRMAN: I am trying to puzzle out why the court
should not be open for all purposes. why should 1t be l1imited?

MR. TOLMAN: Would you cell the court oren when it was not
having a formsl session?

MR. DEAN: Where the judge is not there but the clerk 18
there and you want to file a motlon, guch 28 for g new trial,

i it sufficient tc file 1t with the clerk?

MR. RORINSON: The latter rule spplies that there may be
sn arraignment.

MR. DEAN: But only before a Judge.

MR. ROBINSON: That hes to be before a Judge.

MR. DFAN: This means, I tske it, that the judge need not
be thers physicslly in the courthouse, either 1n chambers or

in the courtroom.

MR. GLUECK: Does this cover the arraignment, trial, and
sentenoing?

MR. TOLMAN: Tt does. It is rathera strange wording. I
think we might stick to the old language.

MR. HOLTZOFF: My notion wes we might conform to the eivil
rule, becsuse this relates to the clerk's office generslly, and

we ought to have one rule, the civil rule.

THE CHAIRMAN: Anything further?

All those in fevor, say "aye.®

Opposed, "no."

Carried.

11-B.

MR. TOILMAN: 11-B is also teken from the criminal rule.
The excevtion has been put in for private chamber proceedings

in cases under the juvenile delinquency act.
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14 18 8 motter of style.
present in

¥R. EOLTZQ??:
the dofendant 1¢ not

vut the rrial shs

required to be

MR. CRANE:
11 be oondncted

aome trials; he mny ve ahsent,

an open eourt.
fhat 18 what 1t says-

THE CHATRMAN:
the

Yeas., It e3

ve all rrianls which require

anme trisls which do not

VR, CRANE!

esenee of gefendant. Apen't there 8

»nr
snancee of defendant?

require the or

MR. HOLTZOF™:
1 wAas rhinking of

all trials.
proceedings wher

in opend gourt.

T4 9ays
e his pree-

MR. CRANE:

ence wWas nct requirad, wut which pught 1o ba
ner words, ia required %o

Other proceedings. The court, in ot
ourt when the jgefendant is

eedings ir open ¢
1s thet s0?

This meane when the aefendant ha

gondurt nroc

ulred %o be present.
s & right o

rea

WH. GLUECK:

Be preeent.
a it that

¥R. TOLMAN: 1 suppoe? a te betler to wor

1t woul

way.
THE CHATRMAN: A1l triels et which jefendant 18 required

to de nreeent.
1f he 18 not reQuired»—-

MR. CRANE:

MR. HOLTZOFF: In other words, you cah argue 8 motion in
chambers.

MR. CRANE: He is not required to pe presentin capital

s--aisaemesnor sases——18 he requlred to be present?
1 think he is.

provided in a prev

gase

¥R. TOLMAN:
jous rule that

¥R. DEAN: We have Jjuet
where 1t 18 by summoOns 1t msy be b¥ counseél.
gtter of policY, ghould all

THE CHAIRMAN: Why, 8e 8 B
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tﬁese proceedings in eriminal cases be in open court rather
than chambers?

MR. HOLTZOFF: Suppose a prisoner 18 brought in late in
the sfternoon, and the judge ja in chambers. ¥Why should 1t be
require& thet the judge ghsll go to opeR court?

MR. CRANE: TYou sey 3t must be opel ecourt when the defen-
dant is required to be present. Now, certalnly, thers are cer-
tain trials that should be done without the defendant belng
recuired to be present.

MR. HOLTZOFF: Why not just limit this to all triasle?

MR. CRANE: Now, you have got 1%t; you neve got 1t.

MR. TOLMAN: There is ® 10t of sympathy in chambers.

MR, ROBINSOF: Some motions, 1 suppose, ought to be 1in
open court, like a petition to diemias.

THE CHAIRMAN: I go to the other extreme. T don't know
why they gshouldn't g1l be reculred to be done in open court.

MR. HOLTZOFF: ‘When you do that you make 1t impossible for
the judge to hear anything outside of the term.

MR. McLELLAN: Sometimes you have four or flve matters
coming in. If you are working in chembers 1t seems too bad to
have to go down and open up.

MR. CRANE: I don't aee why you g8y vwhich require the
preaence of the defendsnt shall be conducted in oven court."”

MR. HOLTZOFF: Why not just limit 1% that all trlals shall
ve oconducted in oven court?

MR. YOUNGQUIST: T would 1limit thet. I think the Judge
has suggested all trisls and proceedings that require the
presence of the defendant.

MR. CRANF: No, thet require the presence of the defendant,
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because there are many things that you csnnot 4o in open court.

MR. YOUNGQUIST: How about this: All proceedings that
require the presence of the defendant, and gll triamls shall be
held in open court?

MR. MEDALIE: An arrsignment requiree the presence of
defendant. If the judee 1s decent enough to have it at 6 p. |.
T don't know why he should be required to get the jenitor and
open up, and all of that. All you &are desling with 1s the
defendant'e rights, but slnce you &re dealing with the defen-
dant's prights, and the constitutional rights, you don't need to
vother. In the normsl course, trials will be held in the
courtroom, and if the defendant doesn't 1like 1t, he does not
have to fzll besck on a rule llke this. Those things take care
of themselves. Are we afrald the judge 1s going to be a crook
and do something in secret? nany things are done that way by
judzes in chambers. The newspapers ralse s great howl, but
whet has been done is for the convenience of both parties.

MR. ROBINSON: The incidents you have mentioned are where
counsel for defendant is vpresent.

MR, DFAN: The right to speedy and public trisl means, I
take 1%, thst 1t is to be held in the open courtroom.

THE CHATRMAN: The civil rules require thet a1l trisls on
thelir merit shsll be tried in open court. Other proceedlngs
may be conducted by the judge in chambers, and so forth.

MR. MEDALIF: Where else are you golng to conduct?
Wherever the judge econducts the trial is the local court. Thils
18 not old English law. Anyvwhere thet s trial 1is conducted 1is
the courtroom.

MR. SFASONGOOD: I think it ought to be in open court.
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MR, BURKE: What zre the other things that mey be done by
the judge in chambers withoﬁt the presence of the elerk or other
ocourt officials?

MR. HOLTZOFF: 1 should think the arraignment of a hearing
of a motion.

MR. BURKE: Without the clerk?

MR. HOLTZOFF: Yes.

MR. GLUECK: Who would record?

MR. HOLTZOFF: 1 suppose the judge eould make 28 record.

MR. GLUECK: Then you get into that ay1rriculty about
whether he knew he had the right to counsel, and so on. You
remember thet airriculty.

MR. HOLTZOFF: Well, then, he has got to maske a record.

MR. 8§TASONGOOD: All you are asking it for 3g for the
convenience of the judge. 1 think you ought to have it in
open court.

MR. HOLTZOFF: 1t 1s not only for the convenlence of the
judge. The courtroom may be looked snd the janitor may not be

around.

MR, SETH: Mr. Chsirman, in lleu of the language which
requires the oresence of the defendant, 1 suggest a question
which involves the determination of the quectlon of guilt;
which 18 alresdy defined, in oven court.

MR. GLUECK: That would rule out, however, & public hear-
sng on the questicn of sentence. Now, is thatl desirsble?

MR. S¥TH: 1 think after he is convicted, 3¢ dnesn'?t make
maogh difference.

MR. GLUECK: T think it ousht to maka much difference.

MR. CRANW: I think 2ll grinls should be conducted in
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onen aourt.

¥R. HOLTZOFF: 1sn't the ymposition of sentence oart of the

triel?

Mm. CRANE: We consider 14 as such. 1 never heerd of any-

body belnf sentenced except 1n open court.

MR. RORTINSON: And you don't want to.

MR. CRANFE? And I don't want to.

PHE CHAIRMAN: Why aren'®t we on safe ground 3¢ we follo¥

the civil rule, 2ll trisls shall be conduoted in open court.

A1l other scts or nroceedlings may be done or conducted by &

judge 1n chembers without the arendsnce of the elerk or other

court officliels, but no hearing pther than one ex parte shall

be conducteﬂ outseide the Atstrict without the conaent of all

the psrties.

R, MALFLLAN: 1 don't think so.

gerd 8 grisl as 2 place where you

T don't think you want

o sentence 2 man--1 e

recolve the eacte ond the la¥, the juvdee cresiding.

MR, CRANE: You cfn apnesl from the verdict.

ruE CHATRMAN: Well, then, would you add "all ¢rials on

their merits, and sentence, ghell be held in oven court*?

¥MR. OLU®CK: Prigl on the merits on the oivil gide might

include both the trial of the 1lssue of guilt and Apnocence, and

the result of the hearing in mitigetion or relation of sentence

msy 2130 pe e hearing on the merite of the sentence.

¥R, MFDALIF: In court.

MR. GLUECK: Yes.

MR. MEDALTE: T acn't think that 18 what you want, 18 1%?

1 think from the things you have been ynterested 1n for 8 long

time, Yyou know the spportance of manything® with reapect to
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sentence that ought not to be in the courtroon.

MR. GLUECK: That may well be. I want the court to con-
gider the dsts on which he 1s to act.

HR; MEDALIE: Now, about sentences, there are 8 number of
judgee exverienced 1in criminal cases who take sentences very,
very seriously, and some of them--well, one of them, for
instsnce, comes to the courthouse very, very esrly. He
invites the man's wife, or his mother, to come into chambers;
or his employer.

MR. CRANE: And then goes out and gives him the 1imit.

MR. MEDALIE: That mey De. But I think it is recognized
that many things with respect to sentenge ought not to be done

in the courtroom.

MR. GLUECK: But I think the final act ought to be in the
courtroom.

MR. MEDALIE: All the judre has to do 1s to walk in and
ssy "Ten years." All the other things that sre important can
be done in chembers.

MR. CRANE: T would hesitate to ask trisl and judgment of
sentence, becsuss I never hesrd of any sentence of judgment
being imposed except 1in open court. In fact, it is so much a
pert of the trial--as I sey, you cannot appeal,\you ecannot make
a move, until you get a sentence.

THE CHATRMAN: If you have a civil rule, and we don't heve
one, the first thing vou are going to do is to get out to the
lrwyers to see what we left out, and then figure out why we
left them out.

MR. SWASONGOOD: The ess~nce of crimin.l ~srocedure ought

to be onen, to my mind. You ought to hesr the arguments, end
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everything else these people can 82y in process of ocriminal
justice. And I don't 1like this chambers business.

MR. MEDALIE: We have elsborate probation systems 1in 8 few
places in this country. gome of them are very well worked out.
For exemple, in Kew York--you have some in Kinge thet I am not
raising local questionu--there are other places in the countiry;
that is done tolerably well in Boston, 18 1t not?

MR. GLUECK: Tolerably.

MR. MEDALIE: The subject is 80 personal to the defendant,
his family, the peovle he works with, the discussion with the
probation officer wvhere the judge gets 80 much of his informa-
tion, those things ought not to pe for vnublic consumption.

Most people don't want it for public consumption; and soclal
workers generally don't want it for publiec consumptlon.

MR. GLUECK: On the other hand, 1¢ is also deemed desir-
able for the judge to put himself on record as %o the reasons
why he gentenced as he 414, evento motivating his opinion in &
special opinion.

MR. MEDALIE: Well, I don't kno¥ that thaet 18 desirable.
And T don't kno¥ that rationalizing does any good. It is
simply something to pick spart, whether it 18 8 1enient sen-
tence or 8 stiffer sentence.

MR. SEASONGOOD: You don't want someone to whisper to the
judge and then he gives & 1ire sentence. 1 think 1t ought to
ve & publile act.

MR. MEDALIE: I don't thinkso. Thet is not the experience
of people who have had gsomething to do with the prosecution.

MR. SEASONGOOD: 1 am speaking of the commOn people.

MR. MEDALIE: The public does not get gusplclous about



85

judges who do that.
MR. SWASONGOOD: Oh, yes.
MR. MEDALIE: I don't thinkso. The Judge will say in open

court, "Now, I have seen the relatives, I have had a talk with
the employer, I have talked this over with the probation offi-
cer, snd I think sp and so." Now, thet all says of record that
1t hes been dome in chambers, and without a publiec hearing, and
1t would be a terrific loss if we impose on judges a compulsion
to make nubliec what ought to be private.

T will give you an example of one thing that caused a lot
of distress. Ae a result of the Hines' trisl, the probatlon
officer's revort was submitted and then published in the news-
pavers. It caused terrible dlstress to the man's family because
1t told 211 sbout the defendant's mistress. That never should
have hsovened. It 18 211 right to do that to the defendant.

Tt is not right to do that to his wife or those children.

MR. CRANE: We ought not to varticularize too much. We
have a judge there in New York who is very fine, and he 1;cks
the part, and he exolained his sentence once by ssyling this:
"When you apnesred hefore me I knev you were guilty, and I
told you if you were convicted T would give you the 1limit. You
took your chences snd you lost." He was reversed. And he was
reversed on the cround thst thet wes a speciees of jJudicial
gamble.

MR. SEASONGOOD: They couldn't have reversed 1t if he had
s2id that all in private, and just said, "This 1g your
sentence. ®

MR. CRANE: But I don't think we need to be too exact

gbout this, because I think the presctice hss been everything
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18 conducted in public except perhaps this probation matter.

MR. GLUECK: I don't approve of reading the probation

report in public, by any means.

MR. CRANE: T tell you how that probation system comes in.

Where I think it is a very valuable thing indeed is in the
suspended sentence. You get the history of a man and his
family and everything connected with him, and much of 1t is
given to the judge in his chsmbers, and the judge suspenda
sentence. A suspended sentence means he can send for him any
time, sny time, on jJust a whim, and send him up.

MR. HOLTZOFF: That isn't the federsl system.

MR. CRANE: No. They criticized it one time, end it was
found out there wes just one percent of those men with
suspended sentence who ever came back. And you would be sur-
prised =t the young men in New York today who hold honored
positions who had 18, 19, 20, or 21 had sentences suspended on
them. I talked to the president of one of the big companies
in New York, and he told me about something that happened 30
years ago.

You have to leavgsomething to the trial judege, and if he
is the kind of man the public is suspicioue of, you hsd better
get him off the beneh.

MR. MEDALTE: T hsve seen these things, I think just as
Judre Crane says, we ought to leave these things to the Judge.
MR. GLUFCK: I was going to say, would you object to
merely steting whet is already necessary, all trisls shall be

conducted in oven court? All other scte or proceedings may be

done or conducted by 2 judee in chamberes.

MR. MEDALIE: Well, the imvosition of a sentence 1s always
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in court, and should be; but the court is wherever the court
holds the ocourt.

THE CHAIRMAN: Yes, but there 1s a difference between that
and just saying--if it is open court, other people have the
right--

MR, MEDALIF: No,it isn't. In New York we have Some cases,
0ld ones, in desling with the question of public trials, that
gay the judge has the right in certain cases that attract a
morbild publie interest, he has a right to close the courts to
everybody but litigants or their counsel. And that should be
80.

MR, YOUNGQUIST: T was going to make that suggestion with
respect to the preceding clause. There are cases where
obscene and lascivicus acte are involved which should not be
washed in publie, where the public should be excluded.

MR. CRANE: You haven't got to put that in the rule.
Leave that to the judge.

MR. YOUNGQUIST: 1If you ssy that all trials must be ocon-
ducted in open court, then we lemve the judge no recourse, and
I think we must.

MR. CRANE: You have the gsame thing in the civil cases,
Blank ageinst Blank, a relative of the gentleman right down
here in Washington, and one of the worst cases you could
imagine. He gave an anonymous name, and it wss not heard in
open court. But 1t was a civil csse between man and wife.

MR, GLUECK: Well, I know of an instance where that hap-
pened, 1t was not only in open court, but the court was
orowded with a lot of hangers-on, and the judge even tried to

help the district attorney out in this rape case involving a
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girl of twelve. This poor girl sat up on the stand in front of
8ll of us and described minutely just exactly what the acoused
dai4, aﬁd 80 forth. It was distressing. And, of course, I sup-
pose in the long run we must lesve that to the discretion of
Judges in the Aefinition of oven court.

THE CHAIRMAN: We have in my State trial in oven court, and
the judees ocontrol that by seying, “We will let a certain number
of peovnle in," and the gergeant-st-arms controls that.

Children and people who have no business there sre exeluded.

And as offsetting the danger of private trial, I think that he

ought to use some discretion.
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¥y. Medalie. lsn't this irterded »nly for the protecti~n
of the dafendant -- this business of having s publle trial?

*r. Youngquist. He has that right by the Constitutione.

¥r. ¥edelie. The defendant has that right by the
Constitatior, so you need rot put it ir for him. The only
reasor. for pubtiry 1t in 1s that the court shall bes compelled
to hold & public hearing ir which the public is admitted,
axcept ir the morhid ceses, whera admittedly the court hss the
right to eiclude the public.

r. Holtzoff. 1 can corceive of ar esplorage case
11volving rationsl defense secrefs where you might wert to
exclude the public.

rhe Chairman. The judge will krnow how to take car~ of
that.

1s there anythirg else lotended nther than the presenta-
tion of the trisl and the actual imposition »f the sent;mca?

vy. vodelie. I ghould think thet would cover the whole
thivg.

The Chelvmarn. Does that cover 137

wp. ulLellan. I hope that 1% does, ard I do ot krow that
1% coes not, but I do rot see any necessity for the rule at
8ll. A defendant, if he wants 1%, is entltled to & publie
trial, to a triasl ir oper court. le will get 1t whether we
put 1t in the rules or mt.

The Cheirman. I have in mind two factors cor that. 'o. 13
he prople whn perellel our rulss with the civil rales will
sk why they were rot psrslleled.

ocondly: I heve ir mind the jeitlemen lu Congress who

will heve to aporove the rules before they bacome sffectlve,
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and they will look through them from beginning to end to see
if there 1s any place where we have rot done amerything that
we should do to protect the interests of the defendant.

Those are the two things that are bothering ne.

Mr, Méiellan. ¥ay I ask you something? You get & rule
here ard then you get a questlon as to what 1s open court.

Suppose a judge 1s sitting In his chambers at nlght, doing
some work, and the District Attorrey calls up and says, "They
wart to teke a man away tomorrow. They have others goirg.
¥111 you sentsnce him?"

1 say, "Yes, I will sentence him. Bring him in the room
adjoining my office. The doors may be open, the roporters may
be notified, the clerk in the office may come ln, but I am not
golng down three or four flights of steirs end walk into a
court room about it."

Is thet & sentence in open court?

The Chairmen. There is mno guestion about 1t,

¥r. Holtzoff. I do not think "open court" necessarily
means the court room.

The Cheirman. That ls covered, if I can zlve it to you,
by the civil rules. +Jhe civil rules say that they shall he
conducted in open court and, so fapr as convenlient, ir a
resular court room.

Clrerly, there you would not be required ag & 2'clock et
clght, to take an elavator and g0 downstalrs and sumuon & half
dogen people; but the very fact that reporters are called in,
and the clerk, and the marshal, and whoever is a round, renders
thet an open court.

Mr. Koltzoff. Why should not we borrow that language?
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The Chairmen. I think we should. That is why I am
suggesting 1t.

dr. Youngquist. We declded at the last meeting to
ellimirnate that.

¥Mr. Glueck. Because the purose here seems to me to be to
stress that there are many things that can be done not in open
court, why not omit the first sentence and say, "acts or
proceedings other then the trial and imposition of sentence
may be done,” et cetera, "ir chembers."

#r. Holtzoff. 1If you do that in juvenile delirquency
cases ==

Mr. Glueck. Isn't i1t understood that this pertains only
to adult cases?

Mr, Holtzoff. Oh, no. I thirk that ~xpress exception is
very recessary, because otherwise you would have to bring
Juvenile delirquency cases into open courst.

The Chelrman. I think we might well make this proviso in
the beginning: "With the exception of Jjuvenile delinguercy,"
and then teke substantially the language of the civil rule.

dr. Glueck. Why not make it resd: "All trials shall be
conducted and sentences pronounced”?

Mr. Wechsler. I would like t0 come back to the question
of erraigmnment, so that that Question may be put. I realize
that there 1s a divisior on it. 1 would like to be a“le o
record myself in favor of arralgmment ir open court.

dre Holtzoff. ¥Wouldn't you create a difficulsy for a
deferdant? oLometlves he might postpone arralenmert over &
weer erd.

ir. VWechsler. Unless the defendant were represented by
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counsel, I would prefer to create that dlfflculty than to
create the other a1 fficulties that I think may be created by
fopegning arralzramerd ir apsn court.

wp. Foltzoff. Coinz beck &9 this, ir additlion %o "ghall
bs held irn open court,” you suzht to ed4d, "irsofar as practiceble
in open court,” as stpted ir the civil rules, becaunss thet will
Ap awey with the possiblllty of someore saying "sper corrt”
is the court room.

The Chairmen. Let us get an expression of opinion on
Mp, Wechsler's motlon, which is to include arralzrment in open
cours. Is there auy discussion of thet suggestlon?

Mr ., Younggquist. I cennot see any need for it., That 1s
the only thing.

Yr. Medalie. All that can be involved thers that 1s of
any consequence to the defendant 1s the fixirg of vall, lsa't
R

¥p. "echsler. In & case where the deferdant 1s repreé-
sented by counsel, 1 agree that there is no need for it., 1In
e case where the defendant iz not represented by covnsel that
seems to me & case in which the court should be ard 1s under
an affirmative duty %o explain the charge to the deferdant and
to advise him of his right to counsel and to offer to provide
counsel for him. I thirk it is a guarantee that those things
will be done 1y every case aend become matters of record, as
they should become matters of record, and i1t ought to be done
in open court for that reason.

The asbsence of the clerk means i1n effect the absence of
ar actual record.

Mr. Medalie. Let me suggest a simple cese. There are
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many petty offenses where & person 18 aprrested at unseemly
hours. His arralgrmart ought to be possible. Fis release,
ever on nomir&l beil, ought %O pe possible. By irsistlng that
arraigrments be made only in open court, this large number of
defendanrts who are not criminals are subjected %o unjust

s rconvenlience. It ought not %o be done.

tr. "alte. I thirk there iz an uncertainty as §9 just
what is meent DY "apreigmment.” I have thought of it 23 some=
thing quite gifferent from what r. Medalls 18 no¥ telling
about .

“tp. Wechsler. Do have I

Mr. Holtzoff. Arraigmment 1s pleading %o &n 1ndl ctment OF
to irformation.

wp. Wechler. That 18 what I thought. I think he meant
something =ls8e.

wp, Medalie. 1 nave used it 1in the popular sense ir. whieh
1t is used ir the cnurt house. You are guite right 1r making
the distinction.

However, let us sa&y 2 men has been prought down from
Poughkeepsie to vew York, ard he 18 brought down on & Saturdey
afternoon on & matter 80 unimportant except that 1t violates
a federsl statute. He sught not to have to come to court =--

¥p. Waite. You are now using "arraignmert” in the
techriicel serse.

¥r. Yedalie. He cen use both, 1f he wants 0.

¥p. Poite. We are diseussirg whether 1t should be in open
court or rnt. If BY fapralgment” we mean the kird of thing
you are talicirg about, which 1 have never considered arraignment,

I might vote on® WaYe I1f by Napraignment” we mean whed the
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word technically and properly used meens, ghen I would vote the
other way.

e have bto decide what we are talking akout before we vote.

tp. fedalle. Take the case I am %alk: g akout. A man
viotates # tachnieal federal atsbnbe n-? a aovernment wan
aprests him and the man prefera being brought before the judge
or & Saturdey afternoon %o have an arraizoment then ard there
ir his chambers., He is told what ths charge i3, he 1s told
what the irdictment and tha 4rformation corhelns, ard he seys,
"I want to plead gullty. Please £1x bail and 12t me cut.”

Thet 1s an arralgmment.

“p, Ynite. Thers has been anv {ndlctment?

wp, Medalie. Yes.

Mp, Walte. Yes, I would call that an arraigrment.

¥p . Medalie. I think under those conditions -- and there
ers mapy such cases -- 1% 18 to tha irterest of the delondart
that theve he an avrraicsrment and that ne does rot wolt for the

rig narole of & court session. He may be ir jail. That l1s one
thirg.

The other thing that 1s equally importart o him is his
personal corvenierce. He ought not have t2> care down 8 distance
of 60, 80, or 150 miles %o the federal court house azain. 1%
is rot worth it elther o the Government or to him.

Wp. ¥site. Gby wuld he .e coming down again? He would
come down especially to be grreigned, would he ot?

¥p. Medalie. Yes. Let us geb this situation. He hes
beer arrested and he 1s brought in before & judge. He does not
wart o ve released or beil e1d shen come back two 4 &ys later

to plead to the irdiectment.
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ipe Jalte. Onb ne cennot plead anless he has beer jrdicted.

dp, fedalic. UBY he hza heen.

Mp., Tolte. You mMe&A aprrested after the indictmert?

¥r. ¥edelie. Yes.

wp, Waike. Oh, yeS.

Mr. Hedalle. Thers ars mAnNy sueh cases. L° ought rot to
nave to come twlce.

“va, Teehaler. 1 23766 that hthepe are CLSes whepre 1t 18
advanta jeoms O wavye that oocur i chambers, tut I do not see
haw you CAD rench thnse things without at the same tlue freeing
s aystem from 8 formal inguiry which in the greab palk of cases
gensa so rexe for srotection nf e gefendant's rizhta.

¥p. Wedslle. As a matter of convenience o the courids and
to the judges, most defendants are formally arraigned in 8
court room. Obvicuély the jadge does rot want to have his
chembers averflowing with a» ferdants &nd with wmarshals and with
goverment agents, SO actually most of that =-- almost all of
that =-- takes place 1in the court roome.

There is not 8&ny ganger of anyshing nidden or surreptitinusg,
becanse & record has %0 ne nade == theb is, & plee has to be
~ptered -- and 1t 18 in the firsy book, which 18 in the docket .

I do not Know whet public‘interest 43 furthered by irnsissing
ghet in all cases 14 must be in the court rooms

wp, Patge. X heve iv mind &n 11liirols case that came up
rot so very lons 850 The defendant asked leave %O withdrew
nis plea of gullty, and ir the hearing he con ended that the
judge pad persuaded pim to make that plea of guilsy in 8n
impropar WAY.

Now, 1if you can have your apralgnment inn chambers you mizht



heve & lot af guestlons about that soyrt of thing, 88 to Just
what the Judge gaid and what he aid not saye

Mp, Medalle. 1 am sware of cases whers defendants have
m- Ao Lhat thelr clals for the withdrewsl ~f a plea of gullty,
on tha grounrd zhat they were misled in open court by both the
pistrict Attorney and the judge. Hothing stopped thet clalme

sp. Walte. Bub at least,the point 1s, you nave a little
mores nvidence 83 to what did gransplire.

Wp., Medalle. I thirk what 18 snvolved there 13 that the
gum total of such ceses against the unnecessary trecorvenience
to @ cons iderable number of people makes 1% unnecessary %o
make that provision and create ghat other tpreayrvenlerce azainst
the occasinnal case. tow, I do not pelieve that inr & district
court, say in ghe Southern District of New York, whieh 1s @&
very busy one, and it hes & tremendous rumber of crimiral cases,
you get more ghan ore or G¥WO claims of that sort during the
course of & whole yearv, 1f thet menys.

¥p., Holtzoff. Mr. Chairmen, I would like %o sdd a comnevt
%o the suggestion mede by Mr. Wwechsler on the gquestion of
orotection A? defendents. 1t seems to me thet the defardant
can be fully @83 well protacted by & proceedirg in chambers &8
he can by &8 proceeding in open court. 0f course, there has to
pe a record nade .

There is arother ryle hers thab provides for meking 8
pecord on the question ~f counsel, and the fact that the
arraignment takes plece 1n ehambers when i1t does would rno¥b
eliminate the requirement of keeplrg that record.

Mr. Yechsler. Thet mears #8 pecord is made ==

Mp. Holtzoff. The record can pe made right in chambers .
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The judge c&n make the pregord, or nave his secretery make 1%,
or he c&n gsend for the deputy clerk or the clerk in chambers «

Mr. Wechsler. The rule 28 1% stands does not require the
presence of the clerk or nther court ~fficiale.

wp, Holt7nffe 1 enpHICte ww~ y-2gete secretory 1s just a8
competent %0 make the record.

Mp . Medrlie. S 1s the Jndge.

Up. Holtzoff. 30 18 the jvdge.

¥p. Mednlle. 1 heye seen TANY pecords moin by the jvdge,
who plcks up the frdictment and serawls something on the beck
of it and puts his initials there., 1t 18 just as effective 288
s potation made by an ofricial more painstakingly ip & large
bockKe

Mr. Koltzof‘x‘. is a matter of fact, those 8re better,
because wWe found%many years 830 therc were & good many sentencas
recorded by court clerks that were irncorrect, and we adnpted 2
mile that regnired tha Indge &7 aton the aenten 8.

The Chalrmén. ve have & motlon by Hr. Wechler, aecorded
by Mr. Vialte.

tpr. Haltee. 1 aid not, bub 1 will.

The Chelrméne. With vespect %O apraignment in cpen corle.

¥y ., Burke. 1 thought he coupled with his obaervation.the
gquestion of whether the respondent was reprasented by counsel
or nobe

Hp. Vechder. 1 414, sir.

The Chelrmar. To include in ghis proposed rule arraizn-
ment when the defendant 18 not represented by coursel .

ipe wmedalies 4ay I say & word &8 ©O shat ?

The Chalrman. Surely.
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Hr. Wedalle. 1 thint In the type of case I referred to =

The Chgirman. A migratory bird cese?

pe Yedelie. Yes., & mar is & fool to wasta his ~oney on
counsel,

The Chalirwar. You have the mction. All those in favor of
1t say "aAye.,"

Ur. Holtzoff. What ere we votlrg on?

The Chairman, ¥We are voting on Mr. Wechslar's motion to
include in those things that must bz done in cpen court --
arraisnment where the defendant 1s not represented by counsel.

All ir favor say "Aya." Opnosed, "io."

Th

D

Chair 1s ir doubt, largely because of the roise »on my
right.

All in favor of the motlon ralse their hands. Tuers are
elght ir favor,.

Npposed, six. It is elght to six. It is carried.

Mr. Vedalle. I thirk you will find the bar is goirg %o
thirk we were very impractlical ir doing this.

The Chairmar. It 1ls htentative. There is still & chance
to repent.

I teke 1t that the rile will then reed about in this form,
1f the amendments that have been discussed are scceptsble:

"“xcept as otherwise permitted by tha Lct of Jure 16,

1938, chapter L3¢, section 3, 52 Statutes 765 (7. &. C.,

Title 18, ssction 923) rolatirg to Juverile delirquerts” -

Mr. Holtzoff. That ought to be "persons charzed with
Juverile delinguency." A person 1s not a delinguent until he
is corvicted.,

The Chalrmar. That Ls what the statute relates to, however,



1lm

99

Do rot charge 1it.

{(Continuing) "all trials upon the merits" --

Mr. Glueck. TYouldn't you begin with "s8ll arrail_ rmnis™?

The Chairman. "A11 erralzrmsrtz eod 2ll trials” =-

Yr. Glueck. Pardor me. "All srrai:rments where the

defendant 1s not represented by counsel, trials" --

The Chalirmar., 'Ard all trisls shall be conducted and

gentoncea 1 nored 1 onan arurtl.”

The secord sentence will read just as it is.

Are there any remarks or the motion?®

1f :ot, all those in favor say "Aye." Opposed, ":o."

The mntlon is carrcied.

Ruie 11l{(c).

Ar. Glueck. May I ralse a preliminary point, Mr. Cheirmarn?

The Cheirman. ourely.

Mr. Gluecek. 1 was wondering whather, £ thz benefit of
ths firel shot we will teke at the whole business, it would not
be wise %o record & division on all votes, so that we ﬁould
see, as we glanced down the list 2t six-to-eight votes, srd so
en, that that Is &he thicn we voaald fecre our hravy sriillery
on?

The Chairman. That 1s the reasor why I stased it.

e wedelies L weoald Liko 0 reserve the privilege, on
this zartilerlar thirg or whieh wo 3uss ontied, ~° nreparivg a
mirorlty repcrt.

ifpe Glueck. I thought it might help us later on. Yonths
mey pBss. 1L we had & List whicua showed & prechlcal unapimlty

or or2 heod, then we eonld rejard that es prackically inlshed

with except for editcrisl revision. Then we would got busy on



12m

100

the matters that we are recally divided on.

Do you thirk that might be a good idea?

The Cheirmen. I think :t is a good 1dea. Mr. Medalie
expressed & desire tc file a memorandum with the committee.

Mr. Yedaliec. GSurely.

The Chalrmen. I take 1t there is no objection?

Mr. Hedelle. That is, 1f you finslly adopt that provision
88 to arralgnments.

I would rather file a memorardun then rave somn member of
the bar ask me, when these rules are promulgatasd, "Havenlt you
fellows any practlcal sense? How do yo: think justice is
sdairisgered?”

I went to be ahle o say that "I £51a your s»."

The Chairman. We have another difficulty here. As
chalirmen I ¥now I heve not eny right to vote, but I notice
that the reporter does not vote. 1 think he as a member of
the committee has a richt to vote and shoanld vote,

Mr. Youngquist. 4Aren't you & member of the comuittes,
Mr, Chalrman?

Tiie Chalrmen. 1 thirk 1 am, but L di1d rot xrow if I had
the right %o vote.

¥r. Medalie. You have a right to vote.

You have brouht up subdivision (e).

Hre Youngguist. belors you go to (e), I suppose that (b)
now will cover the cases where a man is arraigned and sentenced
on &n information where he walves a jury and pleads guilty in
order %o get the thirng out of the way and begin to serve bhis
tLlael

Mr. Holtzoff, Yes.
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Mr. Medalie, Or pey his two dollapsg.

Mr, Youngqui g, The cage where the irformmating and the
waiver or Jary triei is bsually useg 1 ths case wWhere tlhe man
has been befors the Orard Jury, 13 held i Jail, %rows he is
guilty, ang wants to begin to Serve his tinpe, That 13 the kind
of cese I agp talking about, butg that, 1 think, will e covered
by the rule 88 1t now stangs,

¥r. Glueck, Does not the term "gpigy" irelude the plea
of gullty?

Mr. Holtzofr, o, The word "arreignment covers thig,

My, Chairman, Jou were g0ing to adopt the last clause of
the eiviz rule,

The Cheipmar . Ho; this last sentence hepre,

Ar. Holtzorr, I mear the last clauge ..

The Cheipma, , Thet ig rizht,

My, Holtzors, Yo; there ig more there,

i, MeLellan, Ig that the ope about in the eourt room?

The Cheirman, Vhat wasg your questiony

Mr. Helellap. I anm wondering whether ip, Loltzofr 1g
talking about an omlssion in refersnce to opén court, i g
court room ®xXcept when 1nconvenient, or S8omething of thet kirnge
Is that the thing you have in ming?

Mr. Holtzofys, Yes,

The Chairmap, The words iy gthe ¢ivil rules ape "A-4 so

far ag convenient, in g regular cowrt poom, "

That was understood, I think, to be approved.,
Are there any questions on {¢)? That parallels the eivil

rle.
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division in whien the cage is bPending, That hag Created a 1ot

of delay and lot of difficulty.

subdivigion (c) ~--

Ur, Holtzofr, 1 beg your Pardon, 1 thought Jou were
talking & bout the 8econd Sentence,

Mr, Medalie, 71 Will Just tell you what I mean, The
8econd 8entence of 8ubdivigion {e) Provides fop "proceedings in

the olerk'sg office whieh do not Tequire allowance op order of

do not imow of any erimingl cases, or, at least, I canft think

of any, where that would be applicable, I know that happens in

W, iloltzofyr, In many districta the clerk takes bail,

Mr, iledalie, CDoeg nesg
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Mr, Holt,off, 1n B £ocd many cases,

Mr. Medalis, Physically?
Mr, Holtzorr, No, but he trkes it alter the Judge fixes
it.

Hr., Seasongood, It Bays "which do not require

al lowance, "
It says motions

kr, Medalie,

" are grantable or course by
the clerk,"

course by the elery" iIn a criming) cage?

el ther or g Paper or gf meney or of security, putg what motion is
I know or none.

Mr, Youngquist, I have noteg the same Question on my copy,
I could not think

"grean table of course by the elerk™?

Mre Mﬁdal ie.

Mr. lcclellan, Would it cupe 1t any if you left out *

motiong, 8pplications, ang other," "all Proceedings 1in
Would that covep this bai} business?

I do not think you need it,
acts can be performbd by the clerk

the clerik'y oftice" ¢

Kr, lledalie, because clerieal

without Judieial actlon opr
without requiring the rule, just 14

ke the making of entries in
the bool,

1t let 1 be latep reconsidered.

Mr, Glueck, I smsecond it,

The Chairman, You have heard the motion. All those in
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favor say "Aye." Upposed, "y, " The motion is carried,

That takes us to Rule 10,

Mr. Youngquist, I hava g notation on Rule 1z, ur, Chairman,
So long as we have the administrator'a of fice and the Attorney
Gsneral, We do not need Rule 12,

¥r, ledalte, 1 do not think we need Kule 12,

The Chairmsn, Mey we pags taat unti] Er. Tolman a&uas baclk?
He 1s out on the telepiione, kay we pass 12 gnd 13 f'or the
moment and go on to Rule iy

kr. hobinson, Iais dsalg mainly with the torm or indict~
ments ang ilalormations, . You will recall that it wng decided ag
our last wseting that lnsteag af trying to catalogue in g rule
the essentin] parts of gn informatian, Wwe should hagve the rule

stated snerally.

or, rataer, to 1llustrate ghe rale.

Cls arly, in that Connection, it woula be deglrable to in-
clude waat tie civil rules included in civil rule 8L, pointing
out that forgs contained inp the Appendix of Forma ape indicative
and 1llustrative rather than controlling op mandatory,

That 1s the ocbject of this general rule. Thers are s £111,
as ybu know, ip this first chapter, which 1g devoted to g eneral
Proceedingsg -

The Chalirman, 7 notlice the language of this rule 13 more
modest than the language of ryig 8l.

Mr, Robinson, In one of o conferences 1in the reporter'g
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Do you know ahout that, Mpe, Longsdors?

Kr, Longsdorr, 7t think you took my words. T have used
them onge or twice. Plous wigheg are not wrong.

Mr. Robinsen, Do you have any objection tgo restoring ¢
to the way I hagd itf

Mr, Longadorfs, Not a bit,

The Court, That keeps the language of Civil Rule 8),

Mr, Robingon, I w1l pug 1t that 1¢ 1s the wiasp of the
Cormittee that rule 8h be Ineorporated ag rule 1/,

The Chairman, 7 Mmerely raise the Question, 71 would like
to have the thoughts of the Committee on it, Have you the
language of the Civil Rule before you?

Iir, Wechsler, What ig contemplated in the way of formsg?

chapter 3s Tules 30 and 31, we wily have tq determine the matter
of the extent to which the form shall pe used supplementing the
rule,

Mr. dechsler, May 1 SUsgest then, Mr.Chairman.t:hat We pass

Over this mie 31 until we discovep What part formg actually Play
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in the finished product?
Mr. Robinson, Well, I can 8ay as a general matter that oup

present policy 1ig this: that there will be Just as much g resort

In the civil rules they have 2 rather complete series of
forms, but, of course, the statement 1s repeated that it 1s to
be understood that those forms are not binding bug are merely
1llustrative, That w1l be our plan now, subject to instruc-
tions ! rom the Committee to the contrary,

Will that help now? po Jou want specimen forms for each
thing before you Would feel that pule 1 can be passeq on?

Mr. Wechsler, No. wy only thought wag that, depending on
how complete the forms are, whenwe know how complete the forms
are we will be in a better position to know whether they shoulq
be referred to in the rules at all,

kr. Waite, Are you golng to have g permissive ryle to the
effect that indictments may be in accord with the following
forms? This rule just 3ays that thege forms a re not obligatory-
There 1gs fothing in here that I see that 8ays those forms shall

be used,

Mr. Kobinson, Yell, you will appreciate the fact by this
time, no doubt, that the plan orf farming out these rules ang
having a gEood many pPeople work on them has leg to some advep-
sitles and rearrangements that w1ll have to be taken care or,

Nr. Crane, Would we think go Woell or that nice short form
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that you can put in youp veat-pocket?

Mr. Robinson, I think you will be pleased with ite we
have a short form, and the Mimeographing was being finisheq on
it thias morning,

Mr, Chairman, ag 7 understand 1t, the wiagh 13 that we defer
any further consideration of mle 1L wnt1l we have forms,

Mr. Youngquist, 1 Suggest that 1l stang, and then we come
back to it, if necessary, until we get the form,

The Chairman., vou 80 move?

¥r. Youngquist, Yes,

Mr. Holtzoff, I Second the motion,

The Chairman, Is there oy furthepr discussion?

All those in favae say "Aye," Opposed, "No." The motion
is carried.

Of course, this is all purely tentative,

Now fhat ¥e have Mr. Tolman back, may we g0 back to rule
12?2 wiia you outline this rule 12, Mr. Tolman?

Mre. Tolman., e had some question about Just exactly what
we should Propose to the Committee on the subject of books kept
by the clerks, and we decided that the only subject that could
appropriately ba resulated Ly rule was the one relating to
dockets, so thig rule 1s conflme g to the subject or dockets,

or course, the clerks kesp a great many other records, but
they are all sq intermingled. The minute books are not sepe
arated as to whether they are civil op eriminal, and the order
books are usually kept together, and the indices are in such a
state of rflux at the present time that, all in all, we thought
perhaps 1t would be best not to have o much regulation,

The rule we have hepre on the clerk's eriminal docket 1ig
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oourt wlll be entered in the clerk's eriminal docket, That
Would include any oase in which the defendant ig held to answey
in the District Court, even though a indioctment op information
may not yet have been Misq,

We have trieg to make the specification that what the
docket is to contain is general, but to include a13 the more
important things, ang also it wil}l glve the Judge discretion to
ask that othep things may be inoluded.

The form ang the style docket have been lert in the dig-
eretion of the administrative office

We are now working with the clerks of coupt regarding the
types of dockets that they keepand naking some imprevements,
and we find that it takes a long time ang that it 15 g very

difficult thing to do,

than to do overything all at once. There ig g good deal of
diffarenea in districta, It may be that no uniform style of

docket i P salble,

type of clerical work that is done in the clerksg? offices, there
has been a very careful study made by the Bureay of Administra-
tive sansgLenent, = the Division of Adminiatrative Management in
the Bureau oy the Budget -- and they have ‘made a writtenreport

and a number of' detailed recommndations. Those recomme nda

We are trying to work slowly toward accomplishing them, or

8uch &s them ag seem to be practieablse, 1In the meantime our
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Prinecipal hope is that you won't maye rules that will be too
hard and rast on these sub jects,
kr, Holtzofr, Somebody made the Suggestion, while you

were out of the room, that even this was too much and that we

Mr. Tolma , T¢ might bs possible,

Mr, Youngquist, I feel very definitely that that ig the
Job of the administrative office and not the job orf the advi sory
commit tee or the Supreme Coupt Lo detail the mamner in which g
clerk shall keep a recorg in his office, |

Then, too, if we ombalm thesge rules, or if the Supreme
Court does, you may find later that it is advisable “to uge some
other method, and you vould have to g6t an amendment of the
rule,

I imagine that the administrative of fice would rather le t
that matter be lef't out,

lire Tolman. 1 4o not know exactly what Mr, Chan dler would

There is perhaps only one advantage that T can think of in
having a rule on this subJect, and that is that we W 11 have
very strong sanction for asking the clerk to keep records of all
criminal Proceedings before them,

lMr. Holtzofr, Do you need that sanction?

The Cnalrman, I think that 1g more than offget by the
danger of becoming fixed and not Susceptible to change,

¥r. Xedalie, Furthermore, We are not expert on this, It
requires a lot or study tobe able to 8ay what ig g good method

of keeping records. We will never kmow without g great deal of



kr. Tolmen. I will be glad, 1f Jou want to take that ac-
tlon, to report it to ur, Chandler ang 86e if he thinks that
there is anything at a1} that he woulgd like to have done by
rule, and if he can't think of anything, I will report that
back to you, if that ig agreeable,

The Chairman, It is moved ang Beconded that tantatively
rale 12 be dropped.

Are there any remarks? If not, all in favor say "Aye."
Opposed, "No." e motion is carrieq,

Rule 1% deals with stenographers,

kir. ‘folman, I think on thisgs subject probably mur, Holtzoff
18 more qualified to Speak than I anm, No rule was Proposed on
the subject, Thepe 1s in the civil Rules a rule dealing with
Uite subject of stenographers that provides for the appointment
oy the Court for the official court reporters, who are to be

palid by litigantsg,

iation t hat would establish for all Federal courts a unifiegd and

is the thing that the Federal courts now lack,

ire Crage. what provision are you going to make? I think
it a terrible thing that you can have a tria] anywhere withow
&ay record to Protect the rights of the defendant,

ire Tolman, I think that everyone agrees with Judge Crane
on that., The question is whethep it would not be better to
walt for o little While, to see whetherp that legislation won'tg

move along. If it looks as 1f it mizht bog down, we may have
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to do something a bout it,

Mr. Crane, 71s it in Congress?

Mr. Tolman, 7 think 1t ig before the Bureau of the
Budget, on the question of whethep the President &pproves of
it.,

Mr. Holtzorr. The bill has been drawn ang Was drawn by

the administrative office in Cooperation with the Department

It has been approved by the Attorney General., we are planning

to submit the bill to the Congreas, but, in accordance with

the apuroval of the Bureay of the Budget, ang it 1s nw before
the Bureau of the Budget, as Soon as the Bureay of the Budget
acts, we are Planning to submit it to the Congress.

Mr. Crane. They have not g surplus,

Hr. Dession, Does the bill Provide for g record in all
cases?

Mr. Holtzorr, Yes. The billl 13 a £ood deal like the law
in e xi stence in most states. Tt Provides for g salaried re-
porter, who wiljy report all t rials,

Mr. Crane, T did not caten that,

Mr. Holtzofr, The bill Provides for g 8ystem of Balaried

lr. Crane, Civil ang ¢riminal?

lir, Holtzorr, Yes, civil ang criminal .

Mr. Dession, o take it down in shortharnd ?

Mr. Holtzofr, Yes., Then any party desiring to get a copy
o the trmaeript, for the Purposes of appeal or for some other

Purpose, pays Just for hig CODY .
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There 18 elge another provision that 1/ a defendant in g
eriminal case is found to be m;:«emmmua, L0 may receive g copy
of ithe transeript rop Lne puruose of 4n appeal without charge;
ad in that sage the pill provides that the Government shall
PRY the reporters fop the copy. 9o that an indigent defendant
is very well Protected under that b1il,

ire Crene. Have Jou any g ena‘ml ides what that woans in
8xpense Lo the Covernuent ¢

“re Holtzolf, 71t Weans somevhers in the neighborhood of a
half miliion dollars, wobably. I do nog know exactly. The
financial offices of our department are at this very time ek -
ing a computation for whe Dreau of the Buadget as to hog much
VRN S | conty, lub I think It will Probably run in the neiuhbopr~
bood = a halr million dollars, mope or le 33, Ior the entire
United states,

e Zethe Tut tha it i anta pay five dollapa more for each
sult riled. Insteaq of payin: rive dollare, they PRy ten., That
Woull nmale up fop o of iy, ‘

Hr. Season;ond, dhy not have g rule on it -ng then take it
out if the law ig rassed?

ire loltzoff., TIr Jou have a rule on this, the rule will
be very much limited, bveesuse I do not Suppose that by a rule
of Zrocedure the Juprems Coupt could create an of'lce ang PO~
vide that the Perzon holding offtice shal1 receive g salary. It
would take legialation to £0 that fap,

Mr. Robinson, Are you sure of that? e have hag the aame
Question on thae natter of the rubillic defender, the axtent to
which we can rix our miles so tnmt they o 11 aprly 11 and vhen

the public defende - sygten 1s oroated, Here it 1s a question of
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what needs to be done. Perhaps by a little breparation, even
1f there should be aoction one way or the other, it might be well
totake care of the sitw tion.,

dr. Holtzoff. But we will need no ruls on the subject if
salaried court reporters are provided for.

The Chairmen. Ir they do not provide for ad aried reporters,
oughs we not to adopt some suehr rule as the rule contained in
the Civil Rules?

Mre Holtzoff. I think so, but 1 think we mizht leave 1t
wtil the next session.

The Chairman. Do you make a motion to that effact?

ir. Holtzoff., I do.

The Chairmen. It has b een moved and seconded that we
leave this subject until our next meeting,

All those in favor say "Aye " Opposed, "No." The motion
is carried.

kr. Crane. I feel quite strongly on that, and avery
Federal judge does, I think, I think the time hags cone where
the practice should be what it is to g great extent in the
East. There should be a syatem of having a stenographer there

Yo give some dignity to a trial. Ve ape talking so much about

fishting and dying for freedom and liberty. We should be very

careful that that freedom and 1llberty are sonething that are
orderly and in accordance with Justice, and I think that this
i1s one of thoage 11lttle things that weré overlooked, and an
innocent defendant might sufferp from it,

I hope it won't be passed indefinitely and forgotten and
left entirely to the rule in effect,

Mr. Holtzoff., The Department of Justice is pressing the
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legislation, and in his Annual Report the Attorney General makes
mention of this subject in rathor emphatic language and recoms
nends the enactmont of the legislation. The AnnualReport wag
1ssued very recently,

The Chairman., That takes us to Rule 15,

Er. Clueck. T move that thet rule be pushed back somewhere
to Rule 1, perhaps to be consolidated, because 1t seems to be of
the same tyra of suk ject ratter ag the statement regarding con-
struction,siefinition, and epplication 1n Rule 1.

Lr. iicClellan., 7 second the motion.

The Cheirmer. Tt has Eeeé.moved and seconded,

Is there any c¢iscusal on? The motion is that the rule, ir
posgible, be made pert of Rule 1,

Pr. Rebincon. Vay I ask th1s que sti on in connection with
that? I take it that our dprart here, where it 8eems proper to
us, should follow elong with the customary ordep of .drafting
statutes,'ar, in fact, Rules of Givil Procedure, 30 that Rules
15 and 14, nerely, title and citatiorn and effective date, will
come pretty well toward the end at least of that ehapter, which
1s devoted to the general topics,

Mr. Holtzoff, T think that ought to come at the very end
of the ruies or at the very bezinning of the miles,

¥r. Rebinsorn, #ell, do you congider chapter 1 not at the
besinning? You heave the 4uestion whethepy Jou want, chapter 1
to be the last chapter or whethep you want to split 1t,

Mr. Holtgoff. Well, the Civil Rulas have the corresponding
rule at the very end,

Mre. Robinson. Yes, they do.

Mr. Holtzofr. But 1% seems to pe to be 111 leal, perhaps,
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to insert somewhers in the middle of the rules thoge sub jects,
They ought to be either at the vVery opening of the rules or at
the close.,

lir, Wechsler. I move that it be referred to the Committee
on 8tyle,

The Chairman., The substitute motion 1g that 1t be referred
to the Committes on Style. All thoge in favor of the substitute
motion say "Aye," Opposed, "Wo." fThe motion is carried,

Mr. Seasongood, I 8uppose we did agres to 1t, because it
32ys 80, but that abbreviation looks funny to me. It 1g a small
thing, but ig loocks sc¢ funny to me,

WMr. Longsdorf, The Clvil Kules dig not specify any abbre-
viation.

The Chairman. Ruie 17,

Mr. Holtzoffr, I think comments made with respect to Rule
15 are equally applicable to Rule 14,

The Chairmen. Ir there 18 no objJection, that W1l be the
action with r espect to Rule 16,

We will naw proceed to Chapter II, Rule 29,

tirs Robinson. is first chapter hag referred to general
matters -- "General Provisions," it has b een called -- and at
this time we take up wsnat ig strictly the chronological order,

& chapier on complaint, werrang op Summons, hearing and bat 1.

{lte Cunairman, IThere are two here. The correct one is
eutitled, "Guupter II. Compiaint, warrant op Summons, Hearing
ana Ball," 1s that correct?

#re. Robinson, Yes,

The Chairman. Rule 20,

kr. Robinson, That 1s based on the American Law institute,
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It has been in mr. Longsdorf's hands for his conslideration.

What do you have to say on it, Mr. Longsdorf?

lir. Longsdorf. Not very much. Section 591 of Title 18
empowers the United Spates Couwls sioners and certaln state Judges
and magistrates to act as commiving magistrates and tells what
they may do, following the usages of the state courts.

Now, the usages of the state courts have been amalgamated,
if I may use that word, by the American Law Institute in its
draft of the corraspoefﬁng matter. You will findthat int he
American Law Insti;gté Code, in 3ectlon L0 and the rollowing
sections of that éode.

Mr. Holtzoff. I have a question withregard to Rule 20(s).
I am wondering if there is not a gap thers. It seems to me
that perhaps there ought to be some express provision for a
complaint.

lMre. Robinson. I was comlng to that just now. There is no
provision in Section 551 for the contents of the complaint, and
that 1s left entirely to the state proc edure.

I attempted a draft coveriné the form and contents, the
requisites of a complaint. It does not appear in this book at
this time, and I wish that the rule may be considered with tlm ¢
in mind.

Mr. Holtzoff. Well, entirely aslde from the form of the
complaint -

Mr. Robinson. You think there ought to be mention of the
word "complaint" in (a)?

Mr. Holtzoff. Yes.

iir. Robinson. I think S0, too.

lire. Ioltzoff. I think we ought to make provision in Ruls
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20(a) for a compla;nt, and then the rule as to the contents we
can consider later,

With that point in mind I suggest that in Rule 20(a), 1n
line I, after tne word "warrant," the following shall be in-
serted;

YIne arresting officer shaly forthwith file g complaint,
unless a complaint hag besn theretofgope filed,"

Then start the word "The" with a capital letter.

Mr. Crane. T think it should be the other way: YIf g
Complalni has not been filed, he should file one,."

s Holtzofr, If the arrest 1g Pursuant to g warrant, the
eomplaint hag been pPreviously filed, If the arrest is withow
& warrant,‘the arresting officer brings the T 1soner bafore a
conmis s onsr, and there ought to be 3 provid on for his filing
& complaint,

Ur. Robinson, Wby not make a 8éparate sentence of itz

Mr, Youngquist, It would be very awkward., 7JIg that that
the arresting officer shall file g complalint?

lire Crane., Yes,

¥r. Youngquist, Ve are putting that in g dentence that
deals with arrest with a warrant,

Mr, Longsdonf., Won't you unburden the syntaxes consider-
ably if you put the necessity of filing a complaint immediately
after --

The Chairman. Don't we a1} wdorstand what ig to bs dona?

Mr. Longsdorys, Yes,

The Chairman, It is solely a matter of language for the
Committee on Style,

Is there a motion to inssrt A provision about 711ins the
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17 complaint where arrest has been made without warrant? Ve will
then refer it to the Committee on Style,
Mr. Holtzofr. I 80 move,
Mr. Longsdorf, 7T second 1t,
The Chairmen., 1g there any discussion?
Those in favor say "Aye," Opposed, "No." It 1g carried,
Attig
Tls

lipm,
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The Chairman. XNow, 20(b).

¥r. Longsdorf. I move that that be changed to r ead this
way: that if a person waives mreliminary examination, he would
be held by tne magistrate to answer to the District Court of
the United States, which by law has cognlzance of the of fense,
and shall either be held in custody or, in proper case, be ad~
mitted to ball as provided by law,

That might not bo necessgary in view of another rile, but I
think it should 8o in.

¥r. Holtzoff. I am wondering, if you put that in, whether
you do not leave a gap for cases that are tried by the magig-
trate. 1In the rule as 1t now stands you make it suff'ieiently
‘broad as to cover both types of cases.

Mr, Longsdorf. Well, I du not think that we ought to carry
the trials by maglstrates ~--

¥r. Holtzoff. WNo, I mean trials by United States comuis~
sloners.

. Mr. Longsdorf. Yes,I mean triasls by United States conmig~
sloners, too. I do not think we should carry these proceedings
at allinto this prule. I think it should be separate for each
of the rules., It is preliminary examination, Besides, the
statute calls for an information in those Proceedings which are
tried beforse United States cormissioners on Federal regserva~
tlons, national parks, and the like,

lirs Holtzoff. DNot t@gﬂstatute.

¥r. Longsdorf. ls;§;£:

Mr. loltzoff. 4s far as I know, the statute does not re-
Quire an information.

¥r. Robinson. It 18 the rule to withhold information where
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there is s complaint,

¥r, Holtzoir, Yes, ané we have secured an informal cone-
struction that the werd "information" in these rules 1s broad
enough to fit,

The Chaivman, jhat is the matter with this as 1¢ stands?

v, Holtzoff, I think it is al11 right now,

The Cheirmen., The nmetion 18 to approve striking out the
words in line © "4p proper cases.” Are there any remarks?

¥r. Longsdors., I was not paying attention at the moment,
for which I spologize,.

The Cheirmen. Tt has been moved that We strike out the
words in line 9, "op in proper cases," because it goes on
say, "being sdmitted to bail bty law,"

¥r. McLellen. You dc not want to strike out the "gp,"

The Cheirmen. Fo; just the words "in proper cason, "

All those in favor of the motion aay Aye; those opposed,
No« The motion 1s carried.

Yow, Rule 2¢(e),

Fr. Seth. Should there not be some rmention there of admis-
fion to bail pending hearing? The commis sioner should admit a
man to bail if he ig going to continue the hearing fop slx days
temporarily.

The Chairmm . You woul add that at the end of line 1£?
"Admitting him to bail according to law in the meantime," op
Some such language?

Mr. Seth. Yes.

Mr. Holtzoff. I do not think we ought to have a slx-day
mandatory limitation.

Mr. Seth. That was merely carried in from the A.L.TI. rmles.
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¥r, Holtzoff. That may be 80, but I think it 18 a danger-
ous rule, even though it 1s there, because I know of any numbepr
of cases where with the defendant g consent g hearing hag been
pos tponed for mops than six days and the defendant has been out
on bail in the meantime, and it might cause considerable incon-
Venience to all concerned to make g mandatory six~-day periad.
It may be that the Americmn Law Institute Code hag some state
statute in ming,

Wr., Longsdorys, It did. Some states have g limit of six
days,

Wrs Crane. What is the bPurpose of any limitetion at a 17

&ir, Holtzofi. I do not see any Purpose,

kir, Crane, I 4o not see any, If g man is a Judge, magig-
tratoe, or commissioner, it ig his duty to put 1t down for such
time as 1s reasonable,

ire Holtzoff, I think the New York Code hasg a Provision
that an exaumination shall not be postponed for more than forty-
eight hours at g tlwe without the defendant'g consent, but I do
hot think we need taat here,

L4re C rane, When you have a Provision for bail here, I do
not sec the necesslvy for it, In other words, you turn him over
to a nagistrate OF &l official as though he were g mere automaton
Wio had to We8sUre up o a chalk mark, and you leave no discre-
tiou four certain Gevelopments ths i we do not know anything
accul.

e Dlailiac, vaat is the uotiony

Wr. Crans. That we strike out the time limit,

Mr. Youngquist. Arpe Jou not going to make any provision

for the brotection of the defendant in case the Government seeks
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e long postponement of the hearing?

The Chairman. I think that 1s a danger.

kr. Crane. Could we say "within a reasonable time"?

jr. Glueck. "For u reascnable time." That is one of those
elastic expressions.

¥r. Medalie, This is the situation you reda ly face 1in
practice, especially in the busy districts: The United States
Attorney has someone arrested, or a Government agent has scme-
one arrested and then brings the United States Attorney in on
it. The case is more elaborate than the so-~c alled complaint
before the commissioner would indicate. It requires muech prep-
aration.

The Government =- that is, the United States Attorney and
the Government agent -- has no intention whatsoever of present-
ing that case at a public hearing. It does nd Intend to per-
mit the defendant to cross-examine its main witness or maln wit-
nesses and pet a chance to exawmine the exhiblts. Accordingly,
the commissloner flxes a day =8 far off as he can without pro-
test.

If the defendant 1s unable to get bail, he may get some
redress by a writ of habeas corpus. If he has given ball, he
usually does not itrouble, because the only way to raise that
point is to have his surety surrender him and get the wrlt of
habeas corpus.

While that is going on, the United States Attorney, with
the aid of the Post 0fflice Inspsctor or the F.B.I. man, pro-
ceeds to an elaborate investigatlon and a bullding up of the
case largely through the Grand Jury process, and so these pro-

ceedings drag. NRow, practically, these proceedings ought not
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be permitted to drag, and you might say the man ought never be
arrested; but very frequently he ought to be, and the Government
should get a chance to build up 1ts case. Now, there is only
one way on earth in which that can be performed.

If you have a provision that a men must be discharged at
the end of six days, which in effect this is, unless it means
nothing, then you have nothing to do in the case of the defen-~
dant except to subject himself to the annoysnece, inconvenience,
and delay of surrendering himself and sulng out & writ of
habeas corpus to determine whether he has bLeen un justly treated,

This provision actually does not do anybody any good unless
he is prepared to stay in jall and test it by a writ., If this
1s interpreted to mean that at the end of the two days or the
8lx days the case ends, why, that is exactly what you do not
want to do, because you may be turning criminals loose.

Mr. Crane., It ought to go out, then.

Mr. McLellan. I think vFe"ﬁan agreed, I thought the only
question was whether we would substitute "for a reasonable
time."”

dr. Crane. "Postpone the examination for a reasonable
time."

The Chairman. I think Mr. Glueck moved that,

Mr. Glueclk, Yes.

The Chairman. It has been moved and seconded that line 15
read "examination for a reasonable time, 1in the meantime admit-
ting to ball as provided by law,"

Mr. lMcLellan, You do not wamt to say "reasonable time or
times," so that you could have more than one continuance; or is

that involved?
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The Chairman. I think that is inferred,

Hr. MelLellan. All right, sir,

Mr. Longsdorf. There are twelve states whieh have that
two day, six day limit, or something near it, and then & number
of others have ten days.,

Mr. Medslie. That 1is the totdl « I think we are agreaed
that it i1s unworkabie.,

Mr. Longsdar . I did not particularly favor it.

Wr. Medalle. Did you say, "in the meantime admitting him
to bail"?

The Chairmen. "As provided by law,"

lir. wedalie. That is all right.

The Chairman. All those in favor of paragraph 20(c) as
amended, say Aye; those opposed, No. ‘The Ayes have 1it, and the
motlion is carried, 44/

Now we go to Section 20(53.

Mr. Longsdorf. BRefore We pass on, may I venture to suggest
& change somewhat in the language here? This provides that the
maglstrate shal l broceed to examine the case., It does not pro-
vide for or say anything about a waiver, I think the phrase,
"to examine the case," 1g perhaps not #elloitous, and I want to
move this substitute for lines 11 and 12 «- everything in lines
11 and 12 up to the comma in line 17:

"Unless the defendant waives preliminary examination,
the wmaglstrate shall proceed promptly to hold a hearing in
order to determine whether there is sufficient ground to
hold the defendant to answer to the charge against him,"
Mr. Hobinson. Do you think that that harmonizes with (d)?

Mr. Holtzoff. I am going to suggest that (d) is in part
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repetitious when we come to that.

Mr. Crane. May I say a word about that? We do not have
to make rules saying that the maglsirate shall hold a defendant
only when there is sulfficlent evidence or a prima facle case
agalnst him; that is the law; he could not hold him otherwise.
That is substantive law; that is not procedural.

Mr. Holtzoff, I wag only suggesting that it 1s perhaps a
matter for the Committee on Style.

¥r. Crane. If he does hold him, if a prima facie case 1a
made oub, that is substantive law. If a prima facle case is
ndt made out, the case 1s dlscharged. I suggest that this is
better than what you suggest, with dll1 due respect to your
wisdom, knowledge, and literary style.

Mr, Holtzoff. Perhaps it is. I had a question as to the
phrase "examine the case." He holds a hearing; he does not
examine the case.

lr. Crane. They always say “There 1s a case against the
fellow."

Mr. Longsdorf, i#ay I invite your attention to Sectlon
21(a)?

Mr. Holtzoff. I just questi oned the phrase "examine the
cagse,”" I sort of had a f eeling that it was not Zfm(a'13.(31’6@113.
That is why I suggested "unless the defendant walves prelimil-
nary examination.”

¥r. Crane. I think that ls very c¢lear and direct -- ex~
amine the case agalinat the fellow on the complaint filed against
him. That is good, plain Anglo-3axon.

Mr, Glueck. Of course, the thing is called a prellmlnary

hearins. 1 suppose that is wnat Nr. Holtzoff has in mind. We
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all know what is meant by "examination."

Mr. Holtzoff. I was wondering whether that was not a
colloquialism.

Mr, Crane. If it is g colloquialism, it is very applicabls.

Mr. Holtzoff. It will clear up the whole thing if we
leave the matter to the Committee on Style.

Mr. Walte. The Code uses the phrase "examine the case."
Peraonal 1y I think it does not make the slightest bit cf differ-
ence at all whether we say "examine the cage" or use some other
phraseology.,

Hr. Longsdori. I agree with that.

lir. Crane, Style ruins many an opinion.

Nr. Medalie, When you say "examine the case,” you mean
"hear the evidence,” do you not?

¥r. Holt zoff. Yes,

Hr, iedalle. Why do we not say 1t, then?

Mr. Holtzoff. That is what my s uggestion amounts to.

Mr, Crane. Let us leave it to the Committee on Style.

The Chairman. The next is 20(a).

Mr. Robinson. #ill you explain that, Mr, Longsdorf?

Hr. Longsdorf. If we are going to insert matter in the
previous portions of 20 about walver, then it may be that (d)
will be unnecessary,

kir. Walte. %ith respect to 20(d), I should like to ralise
& question which .oes far beneath the style and is an extremely
important one of substance. I notice in 1lines 25, 24, and 27
that it reads:

"The defendant shall not enter any plea, and no s tate-

ment made by him before the comuiting magistrate wnless
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made in the presence of his counsel shall be used against

him at the trial."

We are providing that he ray have counsel if he wants to,
and we are also providlng that the examination may be conducted
without counsel. e avre providing that he shall make or may
make statements, and to say that if he elects to mroceed with
the coungel any statement that he may make can be used, it
seems to me, is a bit of an absurdity.

The Chairman. And discourages the use of counsel,

fir, Walte, It does.

Section L8 of the Institute Code, from which these are
more or lesst aken, reads this way:

"Nothing herein contained shall prevent the atate from
glving in evidence at the trial any admission or confes-
sion or other statement of the defendant made at any time,
wnich by law is admissible as evidence against such person."
In order to bring the matter up, regardless of the form in

which 1t is expressed, which I think is at present unimportant,
I suggest that beginning in line 25

"no statement made by him before the comnitting magistrate

unless made in the presence of his counssl shall be used

agalnst him in the trial"
be omitted and that there be substituted the equivalent of that
provlsion in Section |8 of the Code, that

"Nothing shall prevent the state from glving in e vidence

at the trial any admis sion or confession or other state~

ment of the defendant made at any time, which by law is
aduissible as evidence against such person.”

¥r. Hdoltzoff., Nr. Chalrman, I am in full accord with
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everything that Professor Walte has stated, but 1t does not

seem to me that we need that affirmative statement that 1s con-
tained in the Institute Code. Therefore, subscribing as I do
to everything that has just been sald, I move as a substitute --

Mr, Waite., I will accept your change in my motion.

lire Holtzoff. Then, my motion would be that we strike out
the sentence beginning with line 25 in Rule 2¢(da).

Mr., kedalie. I second that motion.

The Chairman. That is, strike out the entire last sentence?

Wr, kedalie. Of (d).

The Chairman. Do you accept that, Mr. yaite?

Mr. Walte. To strike everything that follows the phrase,
"The defendant shal 1 not enter any plea"?

Mr. Robinson. United States Attorney Douglas McGregor was
here and :;orked with us for some time. Mr. McCGregor stated his
experience in hearings before commissioners. He s aid that when
you bring in a defendant before a magistrate, the charge is read
to him, and he is asked to plead guilty or not gullty, the plea
does not give him anything anyway wlth regard to the advsncement
oI the case or nandling of the case and is unfair to the defen~-
dant.

He told us that as a United States Attorney, in observing
lta operation in a zood many cases, he thinks that a defendmt
should not be required to plead gullty or not guilty at that
time. He thinks it is unfa r when, say, a plea of gullty is
entered, tc have 1t used against the defendant in court, espec-
lally if he was not represented by counsel at the time when he
entered the plea of guilty.

Mr. Holtzoff. I think I misstated my motion. I have your
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thought in mind. My motionwas to leave out the second clause
of the sentence beginning on line 25; that is, leave so much of
the sentence as says
"The defendant shall not enter any plea”

and strike out the remainder.

Mr. Robinson. Yes. 1 was speaking of Mr. Waite's motion.

Mr. Crane. I do not get whet your motion is, now. Strike
out what?

Mr. Holtzoff. Strike out on line 25 ~-

The Chairman. Begimning with the words "No statemert " and
endinys with the sentence on line 27

Mr. Hedalie. I cuzn see the wisdom of Mr. McGregor's obsger-
vation. The magistrate has nothing to do with the Plea o
guilty or not guilty, and furthermore the defendant has no
opportunity to have determined technically whether he is guilty
or not guilty. |

As to the rest, including the Institutse statement, accord-
ing te all state rules, the fact is t hat any statement made by
& defendant to a committing neglstrate, unless it is in viola-
tion of some safeguarding rule, is admissible a gainst him in
evidence, and 1t did not require a procedural rule to make it
admissl ble, Therefore, I think the Institute statement is sur-
plusage.

now, practlcally before magistrates it frequently happens
that after the defendant has been informed of his rights ~- "You
need not say anything 1f you do not want to, but anything you
say will be used against you, and you are entitled to counsel" --
he says, "Judge, I don't need any counsel. I am gullty and want

to get through with #his thing. I stole the poecketbook." That
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should be admissible against him, but there ought to be no
rules that make 1t impossible to take such a statement, Prac-
tical experlience shows the wisdom of the rule that mekes it
admissible, He has been safeguarded as to hisg rights. He has
been warned;: "Any statement you make will be used against you."
I think that is the practical experience before all magistrates,
whether in Federal cases or in state cases.

The Chairman. All those in favor of the motion --

Mr. Medalie. Before you put that question, there is one
other thing I want to eall attention to.

Under the procedure in our state, Judge Crane, the defen-
dent has to be warned of his rights nat to meke any 8 tatement;
and 1if a statement 1s made by him, he has to be told before he
makes 1t that it may be used against him, We may want to put
that statement in,

The Chairmen. All those in favor o the substitute motion
8ay Aye; those opposed, No. The motion is carried.

Do you want to meke a motion on this latest point?

¥r. Medalle. Without my stating the language, and leaving
it to the Committee on Style, it is that the magistrate shall
be required to advise the defendant that he is entitled to
counsel and that any statement made by him may be used s gainst
him,

Mr, Crane. Do we not have that in Rule 279

Mr. Medalie. Have we? If there is some rule, this i3 not
necessary. But does it not apply r ight here at the beginning?

kr. Holtzoff. I think it does. I venture tozay that 1if
your motion is repetitions, it does not do any herm; and 1if it

is not repetitious, it is very important,
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o,

Mr., Med«lis. I it ia rezevltious, it ecan “o taken out of
a Bk ter section,

The Chairman. Rule 21.

Mr. Vaite, Pefore we get to Rule 21, I want %o move an
2ddition to Rule 28, wlich alll unquesiionadbly classify me with
the radicals, if there be any othera in this group.

I should like to ses added a section (), which would read
this way, in sssence:

"Whonevey eny person has been brought hefore a commit-
ting magistrate, as provided in Rule 20, and has been ad-
vised of his right to counsel and of his right tc waive
hearing or to have hearing, the magistrate may interrogate
biim concerning his participation in the alleged offense or
concerning hils wheresbouts and activitles at the time o
the alleged offense. Before the magistrato does so inter-
rogate the defendant, he shall Inform the defendant that
he 1s under no oblligation whatsosvar to inswer the magis-~
trate's questions, but that if he does snswer, his answers
may be used a2s evidence in subsequent broceedings, and
that if he declines to snswer, the fact of his refusal may
be used in so far as the rules of evlidence permit."

Now, I am, of course, perfectlywsll aware of the conven-
tional proposition that that would be unconstitutional because
1t compels a defendant to ineriminate himself. But, after all,
that is a disputable matter very definitely whether that is
compelling him to incriminate himself, and if S0, whether it 1ig
compelling him to do so within the prohibition of the constity-
tion.

It 1s a matter which em only be decided by Judlieial inter-
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pretation.

This mueh is sure: If the Supreme Court adopts such a
rule as that, “he Suprewe Court 1s not later going to say that
the rule is unconstitutional. I think it would be well to econ-
glder the matter here not on the ground whether it is constitu-
tional or unconstitutionsl. e should not decide that for the
cowrv; we should leave L%t %o the court Lo consider it on 1its
merits,

The merits amount simply to this: Is it wise -~ regardless
of the constitutiond 1 ty, I think we ought to leave it to the
cours ~- i3 1t wise to allow g magistrate to interrogate the
defendant after he has told the defendant that he need not
answer, that ne is under no compulsion to answer, but that if
he does not answer, the fact that he does not answer may be
used agalinst nim? Permonnlly, I think i1t is a very wise,
forward»looking step.

Mr. Crane. In connection with that, I was going to bring
up here at the proper time and rgyiecw what Mr. Glueck said
about the ave stioning by police

I think what you suggest has some merit, but I think you
£0 too far. I think -~ and I advocated 1t in our state but did
not get it much further than the legislature -- that we ought
to wire out this third degree business and 88y that no confes-
slon made to a police officer shall ever be received in evidence
unless tie confessionwas made before a magistrate., That does
protect the deflendant, because if they can take the man to a
police station and auestion him before a captain or other
police officers, they could at least take him before a magis-

trate. If you keep out all the confessions mede to police
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officers undar the circumstances I have Indicated, 1t knocks in
the head,of course, the temptation to indulge in the third
degree, Then, if he wanted to, he might make a confesd on be~
Tore a mayistrate under at least some form of Judlcial rocess.

I 1o half-way with you in this:that then the uagistrate
can examine him when he is willing to make a voluntary state~
ment. I would not want to $0 with you by saying that the
magistrate could question him and could compel him to make it,
It would be compulsion if his refusel to anawer could be used
against him,

Hr. Waite., That is where I take definite issue with you,
and that is what I think we should le ave to the Supreme Court,

lir. Medalie., I think there is a temptation and that you
remove the temptation by saying, "If this man wants to make a
statement, take him before g magistrate,”

Wwhat you have in mind is s00d, but I think you can't press
1%t too far., ‘“hink that ovesl, now; you do not have to @ swer 1t
immediately.

Mre Holtzoff. I think that if this motion o Professor
Walte's were adopted, these rules would have very little chance
of getting through Congress, Therefore, I am against 1it,

Mr. ledalis. I do not think the Supreme Court wantsAto
pass the buck to them. I think we must make up our own minds
on the thing., I do nog think we ought to do one of the things
for which the President was criticized, when he saild he wag
doubtful of the constitutionality or certain proposed legisla-
tion but would lot the Court pass on it. 7T do not thinkwe
should uo thate. In any evont, 1 dc not like 1t, legally, to

disposs of asg an inm ortant a suyiestion as this articularl
p ¢ (& »
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the one that relates to the interrogation of the defendant, if
he 18 not penalized by having offered in evidence a gainst him
what we had all supposed could not be, his refusal to answer,
because those things cannat be offered against him according
to the decisions, except where he had already testified and
later refused to testify on the ground thst it mirht Ilncrimi-
nate him. There is a Supreme Court decidlon to that effect,

I think, however, that the provision with respect to the
éxamination of the defendant after the complaint hes been pre-
sented to him is another matter, and I think that is worth
debating.

I therefore move thai Mr. Waite's propossl be typewritten,
so that we may examlne it at the evening session, and that we
now take our recess.,

The Chairman. The motion is improper, in that 1t in-
volves two separate subject matters.

Mr. Medalic. I realize that.

¥r. Crane. I socond the latter part of it.

The Cheirman. If we stop at l:3%0, don't you think we
ought to start earlier?

(There was then an Informal dlscussion among the
members of the Committee which was not recorded. The
following then occurred:)

The Chairman. I see that we are about to suffer our first
serious dlsagreement, s I think we had better yield and ad-
Journ now until & o'elock, but be prepared to do » reasonable
amount of work then,

Mre Holtzoff. Don't you want to finish Section (d)?

the Chairman. I had understood that a motion to adjourn
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was not debatable, but we seemingly have abolished all rules of
parliasmentary law here.

Mr. Holtzoff. I think the first two sentences of 20(d)
are repetitious of what goes before.

The Chairman. We have finished that,

Mr. Holtzoff. Were they stricken out?

The Chairman. Yes. We had finished with 20(d) and were
on 21. Now we are up to 20(c), which has been submitted by Mr.
Waite, and whichwe wl 11 have written out for tonight's session
at € o'eclock.

lire. lledalle. If it is your intention and your suggestion
to us that we should sit later tomorrow, ana if you can t ell us
that now, we can make arrangements to conform with that rule.

The Chairman. I am forewarned by statements made during
the morning session and s tatements made during lunch that if we
do not get in the work in the first three days, we are likely
to lack a quorum during the latter part of the week.

lir. kedalle. Can we decide that we will sit tomorrow
until 5 or 5:207

The Chairman. ALl right. Let us make tomorrow afternoon's
sesslon a little longer =- 5 or 5330, We will bepdin at 10
o'clock tumorrow morning.e

kre hedulle. anu at € o'clock this evening?

The Chairmen. Yes. ¢ will recess until 8 o'eclock.

(At [3%5 o'clock p. m. a recess was bakxen unbtil 8

o'clock pe me of the same date.)
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RVENING SESSION

The Committee reconvened at 8§ o'elock p, m., upon
the expiration of the recess,
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The Chairman. iy, Jalte said he might be a Pew ninutes
late, 8o we will bostpone consideration of hig ?1{e) until he
arrives and will £0 on with fiule 21,

is there any comuent on 2i(a)?

wi’s aovinaon, i »ould like to state this, Mr. Chairman:
that 1t i1s based on the American Law Institute Gode, T had v,
Longsdorf exanine the American Law Institute Code with o view
to seeing how much of it is adaptable fop our rules. nf
tourse, we have made various studies of 1t, but we wanted to
&6t his views, and thig rule represents one rule vwhieh ur.
Longsdorfl thinks may well be taken from the American Law Insti-
tute Code.

it may be well to have hiw atate his reasons for taking
thess paragrapns out, 1f there ig any pariicular statement on
that point,.

e Longsdorl. The weightiest reason I have for it is that
a8 procewurs uveiure o sousl todng magiatrate is made by Section
9 ol Pitle ir to conforis to Lie Usages of the state courcs.
fvcordingly, T eoncluded that e usagzgae of the state courts, as
formulated by the American Law Instibute Code, was about the
best model L coula E8%, and I used taen, compresalin: them ag
much 88 poasible to agres with what we are trying to do here in
the way of brevity in the rulos. I did not put all of them
in, becauss somo or them sppeared to be unnecessary in ow
Code, but I got the essentials in -~ all that T cculd «- and I
dld so with some llverality, so tuat the Comnittes could strike
cut what it vanted, I 1t deemed Lheps was aaything that it did
not want,

wPe wOLINAOK. oI Ghe 100 seetions that ars in the American
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Law Institute Code, lir. Longsdorf has found about 70 are rules
that we may dreaw analogles from in our Federal Code. That does
not represent its whole contribulion, because many sections
which we Go not draw ulrecily from avra paraliel and, of course,
nave tnelr iniluence.

kre Longsdorfs 1 should like ito add that in uie Amerlean
Law Institute (ode there wre more than 200 sectlons on toples
th_.gt we cannot deal with, such as appeals, whick are cuvered by
e:a;:zia;wtépaals rules, venus, change of venue, and things like
Lligbe

The Chsirmane 1s bthere woy question about 21(a)?

re Loltzofis Where is a misyilut In iine 24, That is
undoubtedly mesnt Lo Le "solf-incrimination.”

Mr. Robinson, 1 don't know.

i 1. Longsdorf. I have seen "gself-criminction” used as
uch as "self-incriminations”

¥r. Hobinsor, § thirk that is something for the Commlt tee
on PForm.

Lr. Cpane. I think "self-incrimination” ls the general
USALE o

r. SensonLoud. If he testifies, he ean't bo rade to in-
eriminate aluiselie. e cau be cross-exemined. Any witness sub-
jects himselil to crosse-exumlinatlon evoub previow convictions,
or anything else, hy should ne Jlve up nis privilege against
gell~incrimination.

sr, Longsdorl. uwell, .. Seasongood, you W 11 have Lo deal
with the range of eross~axamination on provious convietions when
you get into the evidence rules.

. Holtzoff. Is not the last clanse surplusage? Tat
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2088 uithout sayiiy, bocause 1t ia contained in the Constitu-
tlon.

Lre Beasnagooc. It depends on what kind of rule you have
and how he testifies

ir. Longsdorfs uf course, if he testifies, he is sub ject
Lo eross-examinstion.

lire lioltzoff. I move vhati we strike out the semnd sene
tence.

lire Hobinson, 18 that sentence rrom the A.L.l. Code?

¥r. Longadorf. Yes. I can read that if you wish to hear
it.

e Zeasongoeds It is antiiely s bizuous in this form.

Lie Caslrwan. All these In favor of the motion to strike
Lile Llast scalonce sey hye; those opposed, lio., The motion is
carried unanimously.

Novig “1{b),

Wre Lioltzuf fo I think ihat the®t 1s surplussze, sné I move
to strike that out. i think that is something entirely in the
discretion =-

o Craliman. It ls permissive, bﬁt it is surprising the
number of Jjudges who never think of sxercising the right, vhen
they really would bLe helpful to counsel on one pide or the ot her,

Ire Lungsdort, That ls the reason why I put i1t in.

¥re Molizoff. Is there unLy magistrate who feels e is
wlthout t.at asulhorityy

»

ibe Lesslon.  Jue, Ik ay state they rarely do it.
o

.

3G "eiele Uzde nas thet in St

e
-

4

e Chalroen, And 4 werks Cor both Yhe Goverament and

trhe Qafondant. It 18 acwetidng that pives clthe side the
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right.

irs Robinson. In line 7y 13 that possible -~ to keep all
witnesses separate Trom one snother® If you had twenty wite
nesses, could you rut thewmw in different rooms?

The Chalrman., vou micht put thom in different corners and
have romebody watch them. They manage to do that pretty well
in the Eny-lish courts,

Mr. Robinson. That does not mean they are gaparate from
one another; they are Just separste fram the wi tness,

re Crane. You ecan Pla ce them s eparate from one another,
You would be swrpriged how they Copy one anothert's stories,

The Chairman. You could have ten of them in one room with
an offlcer there to tell them not to talk to one another,

Ere Crane. It only says "may"; it does not say "you
must.” There comes a time when the other witnesses repeat what
the flrst witness has sald.

T.e Chairman. Is there any question on (¢)?

Kr. Jedalie, ‘e WOrQ "prisoner." The defendant ia fre-
auently not a priscner.

krs. Youngquist. It should be "defendant,"

lirs lioltzoff. "Except the defendant,”

Mre Seth. And the last ¢cisuse, "The Government witnesses
may be oross-exsmined by counsel,"

lire Holtzoff. wWhat is the necesslity or need of (o)

Isn't that obvious?

Nr. Seasongood. Before you got to (¢), isn't that a
matter for agreement by the Style Committee?

Mre Crane. If you are &olng to say anything, you had

better complete Lt
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ir. Desslon. Suppose a defendant walked out of a prelim-
inary exanination. 1Is there any reason why vou could not con-
tlnue?

¥res Longsdorf. I suppose ihe sole reason why it is so
worded in the A.,L.I. Code 1s that the preliminary examination
is really brought on by the Government, snd the draftamen of
the AsLe1s Coda thou ht, of eourss, that the Government could
examine Lo wltnesses sud tual it was not neceasary to say
anything about Lt -~ just extend an egual privilege to the
defendant; probably something of that kind.

The Chairman. On (e¢), I think that point is well taken
for oross-examining his own witnesses.

kr, lioltzoff, (o) might be deleted entirely. I do not
seo that 1t servea any useiul purpose.

Wrs Longsdors, #ouid you put in the words "all Government
witnesses"?

kire Holtgofle It seems to we that that goes wl thout say~
ing. That 18 prd ably regular procedure in examining witnesses.
1 move thetl we strike {c) out.

dae Coalrwak. 4 wo 0ot thilok 16 adds muchs

Yre Gluecks I second the motion.

» e Grane, dhy not leuave lt: "All witnesses subject Lo
prelimiaery exanination il bo cross~exanined by the defendant™?

Wr. weaalle. I thisk you ought te keep it in. You must
define the functions of the meglistrate, becauss 1f the magise
trate thinks that el1 e lg supposed to do 1s find out If aome~
one comnitted a crine, and Lis o tops there, he is not doing
anough.

The Chalrman. May we not strike frmm the word "defendant"
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on, in the mlddle of line 127

Mr. Crane, "And the witneeses sgainst him may be examined
by him or his counsel."

dr, Youngqulst., Why not say "may be oross-examined” and
strike out "by defendant or his counsel”?

lir. Holtzof{, well, isn't that implied?

NMr. Longsdor{. I don't think anything is ifmplled by the
Cods,

¥r. Deaslon. 1s there not stlll a minor defect here? Ie
ls supposed to be present, Lut if e voluntarily absents hime
sell ls there any reason Wiy G.e preliminary hearing should
have to siop?

Krs, Holtzoff. Ve permit a defendant to absent himselfl
from trial. e certainly should not make examination before a
comml ssionsr more rigid than we do at trial.

¥r. Seth. ¥hy not nave it read: "The defendant ahall have
the right to be present at the examination of all witnesses”?

Hr. lioltgoff. Yes, that will take care of it.

The Chairman. As I understand it, we want the defendant
to cross-examine Government witnesses.

¥r. Seths "Cross-examine witnesszes agalnst him.”

wite lOUlgyulst. JSomevlmes a defendant puts on hls own
witnesses at a prellminary aoarliag.

Jre Crane. "Tue wlitnesses agalnst him." "Cross-examine
the witnesses against him.”

Hr. Youngquist. What about the Govermment's right to
eross-e xanine witnesses for him? "I am wondering whether by
giving the defendant alone ~~ expressing the right to the

defendant to cross-examine, we might by implication exclude the
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riohb of the uoveruzent oo Crese-gratning,

¥re wddiellan. 43y don't you stop with the word "defen-~

The Chalrman. 7T think that 1s the simplest thinc. Mn
Wedalie wurges that Jou Lave Lo tell wazistrates thiey have the
rlgat to sross-examire,

ire Hedalie., Z¢ ras & » ight to be present at Wie exanina~
tion, e hag a rieght by eall wlineszon, he oy a right, as the
Gevernment Las, to e xanine #ltnesses againet him.

ire Holteoff. “"The defendant sall have the right to be
wegent at bhe exscination, to crogs-exenine #itnesses against
ile, axd to sell witresses in his swn behalfl,"

ireiedalliss If you ss; "te eall wltnessss in his own bew
2all," wiy not suy, "both sides shell have the vight to orossg=
axwnice adverz: .linesgos™?

Yre Longsdorls Tha vipht te call is in Sestion ?1(a); you
do not need it :sre,

Hre Wadalie. 211 rigbt., "The dafendant shell have tie
right to bs prees At the sxamination of al} witnagsss "

Ere Tongsdorf, "of 51 wWiltnessas, snd they may be ercage
examined.”

ire Noltzo?ff, "Ths defendant shall have the right to be
presgent et the examination and o call witnecsss ia his own be-
half. All witnessmes shall be subject to cross~examination,"

¥r. Youngquist. "They 73y ¢ 81) witnesses, "

wre Woltzofl. In the LI Wt of {2}, I do not mee the need
of paracrapn fe). Everytiinc that you need in (e) i3 glso
covered in (a),

tre tedalie. The magistrate might think all he has to o
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is look at the complaint to see 1f 1t charges o crime, and see

if the witness so testifles as lie did in his deposition and bill,

and say, "Ho has got a case; don't waste my time,"

hre Seasongood. kany of thew Just believe the cop, and
that 1s the end of 1lt.

Lre. oltzoff. I think (a) covers that point., It says
"The Tnited States may eall witnesse=z."”

¥r. Modalie. That 1sabout ealling the witnesses.

The Chairman. In line %, after the word “examination,”
put a period. Let it say, "witnesses may be subjected to
oross-examinat fon."

¥r, Hedalle. That is all right.

¥r, Holtzoff. "Such witnesses shall be subject to oross-
examinati on."

¥r. Medalis, In (a) you still use the word "prisoner,”
Where did that Britisism come from? The British call every
defendant & prisoner.

The Chairman. Hake that "defendant’ 4instead of "prisoner.”

¥p, vedalis. To you want to say in (a) "All witnesses in-
cluding the defendant”?

Mre Robinson., You will Iuve to have a new title: "Calling
an Examination of All wWitnesses,"

Mr. Crane. I prefer to leave it as it is in (o) and Just
state the fact that the defendant may be present and oross-
examine the witnesses.

The Chalrman. Ve all agree on what ls meant. Suppose we
leave this to the Committee on 3tyle -- (&) and (o).

¥r. Crane, 1 do not tinink 1t needs much alteration; I

think it reads pretby well,
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fire Medalle. (c¢) really ought to co into (a).

The Chalrman. I think so.

§rs folbzoff. That is all right,

¥r. Longsdorf, That is all right,

The Chalrmen. Is that acceptable?

Mr. Holtzoff. Yes.

The Chairman. (d).

¥r. Longadorf. “ow do Jou propose to combine them>

The Cheirman. ve will let Lhe 3tyle Committee decide
tnate

ir. Longsdorf. All ri.ht.

The chairman. 21(4).

kre Orane. "If frou the testimony heard." T think
"heard" might come out. The maglstrate might not have heard
anythinge.

Nre Holtzoff. The word "testimony" 1= 1imited to ordl
testinmony.

Er. Crane. We could say, "If by the evidence it appears,”

Mr. Sedalie. Or "If it appears to the magistrate.”

ir. Crane. "If by the evidence it appears that the magis-
trate is satisfied."”

kre iodalle. I think that 1s the langusge usually used.

kDo Longsdorfs I think that 1s better langusge .

The Chalrmen. "If by the evidence the magistrate issatis~
fied that the offense has been committed under the lawa of the
United States = = « "

Hre lipdalie. "District Court of the United States which
by law has oognizance,”

Mr. Seth. The offense may have b een committed in one
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place, and the hearing held in New York.

kire Holtzoff. Hut there would have to be a removal pro-
ceed ing,

I think that cluuse iz surplusage.

The Chalrman. "To the District Court of the United States
whish by law has cognizance."

Hr. Longsdorf. iie have a remnant of that conformity rule
in Section 591, and the rule for it ought to come out, and the
only way to take i1t out 1s to take 1t out by words in these
rules, otherwise you will have forty~eight different kinds of
preliminary proceedings in the Federal courts.

ire Holtzoff, I am just reforring to this olause in line
19: "which by law has cogniszance of the of fense,"

i appreciate that Section 591 is a very old statute and is
rather ponderously framed. o we want to perpetuate that?

bre. Youngquist, ‘ould it be enough to say "have the
prisoner answer to the proper Diastrict Court"?

kr. iedalie. PFour times in that divis on you have the
word "prisoner.”

Mr. Longsdorf. Yes, that ought to be changed sach time.

lirs Holtgzoff. As a matter of fact, all you need to say is
"Hold the defendant to answer."

The Chairman. Unless the defendant gives bail.,

Mr, Crane. You could save it to the Distriet Court.

The Chairman. Unl ss there is cbjection, the words in
line 17, “which by law have cognizance of the offense,” will be
deleted, and 1t sesms to we w6 can shorten the next line, 20,

wre Longsdorfs If you tuke that phrase out of there,we

ought to o back and take it out of this other section over
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here, where it was added in 2¢.

ire Holtzoff. I suppose the Style Committee can take
care of that.

The Chalrman. In which line?

¥r. Longsdorf. In line £, Rule 20(b), that very language
was Inserted at the suggestion =-

Hr. Robinson. That was left out. You suggested it be put
in, but we left 1t out,

wre medalle, iiay I call your attention to the faet that
in 20 we have the word "prisoner" many times?

Kre Toltzoff. "Custody” ought to be "custody of the
marshal,” ought 1t not?

iire Crsne. That i the only one he can be committed o,

WMre Holtzoff, I don't suppose you need it,

The Chairman. Can't we shorten line 20 and say, "Unless
the defendant 18 aduitted to bail"?

kr. .dlellan. “inless he gives baii,”

The Chairmen. "Unless the defendant gives bail” 1s better
yet; "and shall commit him to custody unless the defendant -«"
vr, ¥ebellan (interposingj. "Unless ne gives bail.'

lire medulle, llave we & substitute provision for "fixing
ball’ ?

Jrre nolbzol'l's Yos.

Wr. Longsdorf, "'miess ne ;ives bail." That will do it.

The Chairman, "Unless it appears that no offense was com-
mitted @ there ls no mrobabls causs to believe the deifendant
guilty, he shall be discharged.”

Mr. ifoltzoff. I suggest changing that eround a 11ttle,

Because the way thls iu phrased seqms to put the burden of
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proof on the defendant. I think that it ought to read:
"If it does not appear that an offense was committed
or that there is probable cause to balieve the defendant
gullty, he shall be discharged.”

That would shift the burden of proof onto the prosscution.
¥r. Youngquist. How would 1t be to put & period instead

of a4 senicolon altor the word "ball” and say, "otherwise he may
be discharged™?

kre. iioltzoff. There might be a questionas to what it
refers back to.

kre Youngquisi. 1% relers back to the sevesal proposi-
tiona: 1s in custody or gives b ail.

¥r. Holtzoff. Grammatically, the word "otherwise" would
refer beck to the last phrase, "unless he gilves bail.” I think
JOu 2avy A grawmwasulosl Jifficulty thaere.

¥r. Youngquist. Possibly you have. I have it so cut up
hers, I can't tell.

bre Liolteoffs. Tnat is «hy I am stressing: “If it does not
wppas aal an offonse was cauwwcbtted or thut tiwere 1s probable
cause,"

kr. iclellan. You want an "end" for that "or" there

Kr. Giuecke. In eithsr svent.

4

gr. Jde@ellan, TIZ 1t dces nou appesr hal an ofiense was
comnltted, "

Mre floltgoff, "Or that there is not probabls cause to be-
lieve that an offense was coummlitted.”

¥r. Vechmler. Hce It ghiould he "aand.t Iothk have to ape
pear,

wile nioltsofls ‘That ougit to be Tand,® That 1is rights I
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can see it now,.

¥r. Crane, "If it appears that no offense was cormit ted,"

Wil ﬁdiollan. If 1t does not appear, then an offense was
commi tted.

Mr. Holtgoff. It should be 'or."

kre Youngquist. Are we starting that out "unless it
appears" ?

tre webellane It 15 still "and.”

¥r. Crane. 1 think it is "and,” because if it appears
that no ofrense was commitied, you don't need anything more.

Wr. Gluecks. He 1s changing 1t. He says, "If it does not
apposar,” whick makes it "and.” Lotk condiil one wuat then be
satlsiled,

1 would like to inguire oi Bomebouy Wiy it 1l -

kre Loblnsons Strike out "elthers” "If 1t woes nob &p=
poar cnal an offlensc was comultted and thut tihore is probable
cause Lo Lelieve Lue defendani guilty.”

mie LOASCAEOCGe b cnalPIias, 1 oWoulc like to call atten~
Ploti w0 bed swcl hnt jou chenge in line 15 “he una;istrate

" ouing o zwse jou way, TIP Lt dues not appear."

. . o
WA Y el »';C&?J-L‘bl i‘-p“,

x

I @u ao eriminal specialiet, babt T think porohably 1% 1a
» *

-

more zccurate te say, "1I 1t eppears,” rather than, "If he is
satisliod,”

T Coa'l Tnow whothor .o s 19 be savlalied Aif there i
not a Jiffersnce bvetween "sppaars” srd "astisfled.” Anyway,
you have got to ba consisbent shouvt it and do it in both
places.

The Chalrman. That Is what meker wme favor ¥p, Youn; -

quilstfe sy estim: "Othomwize he would be d2achnrred,”
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ﬁa@ellan.

k5

ves, I tuink thav is suffliclent.

I awm waxing the point that ln line 15

you change it tc say, "If tho maglstrate is satlsiled,” and I

think it is probably more accurate to say, "If 1t appears to

the magistrate.”

|5

Heltzofll.

Ioea not the word "satisfied" apply a

heavier burden than the prosecution should be reguired to bear?

Hire.
here.
The
e
mesns in
TS AN
MGANIE .
Te
Code.

"k
Wi’ e

trate, Lt could be sbtated impersonally.

legalon,

Chalrman.
Yadallie.
the law.

D658 e

Tongudorf,

Hedalle.

Probable cause is the only term invelved
mab suggesilon originated with Mr. lledalie.
I don't know what the ward "appears”

YOHB.

wully Lf LU socus o himy that ls what 1t

P19 1§ :ppoars” came out of the A.L.I.

mmstead o suying it int erms of the magis-

Firast of all, you must

establian by evidence that a crime 'ws bosn commi' ted.

The Chalfrman.

Mr.

Medalie.

*Pne evidence shovs,”

Secondly, therse rmst bo sufflolent to

establlish nrobabls ecause, and that 13 not interma of the

macistrate,

Ter example, Sake an ordinary question of f act in

a jury trial or vhon a oase is tried by a judge without a jury.

You do noc shtate that a case 13 established if the Judge or

the jury iLs sasisfied thai such and sueh & fact is a fact. A

cnge is established if the fachs ostabllsh the case.

tr. Yoltzef?, “hy no: say, "If by the evidence 1t appears,”

without saying "The magistrate.”
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The Chalrmen, "Il the evidence shows"?

up. Holtweff. Yes. "If the evidence ghows."

wr. Crane. TIf the evidence snows that an offense hasd
bteen committed.”

Br. Glueck. I would 1ike to msk a legsl gquestion here.

Suppose the defendant appeals

ination,

there 18

How much
Hire
550 o™

Hre

right after the preliminary exam-

on the ground that the ovidence does not show that
probable cause?

Hedalie. He can't. 111s only test ia by habeas corpus
of jurisdiction.

Glusck. Suppose under habeas sorpus he does %
Holtgoff. By that time the District Attorney could
case before the Granéd Jury and get an indictment.
Llusck. «nat would be the 1saue vefore the Court?
wore would be required?

Crane, FPrima facles

vadalie. Enough satisfy anybodye

loGellan. Some substantial evidence 1s all that would

be recuired.

25 o8

Crene. You seem to mRke & distinction between proving.

the offenss before the maglatrate and probable cause that the

defendant comaltted it.

Bre

"probable,"”

12 o

Glueck. Ve do not gualify the of fense part with

do we?

Crane. No, but on the whole evidence, whether the

crime has beén comultted or the defendant cormltted it ~- 0N

the wholeeviuence, & prime lacle ©as5e,

dant is guilty of conmitting e orime,

1t appears that the defen=

then you hold the prisoner

for the trial.
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ir. kedalie. In New York Stete a men cannot be convioted
on the uncorroborated testimony of his accomplice or his uncor-
roborated confesaion, but he may be held to anawer on the un-
sorroborated avidence of the accomplice or on the uncorroborated
confession.

Mr. Glueck. In what kind of case can't a man be convicted
on wncorroborated testimony?

¥r. #edalie. In New York we have a statute providing for
that.

Mr. Glueck. That does not apply in the Federal couris.

Mr. Crane. in murder in the first degree I think it 1s
followed in the Federal courts. In murder in the first degree
the death of tie vicbim must be proved by direct evidence.

There can never be any question about the death of the deceased--
the death of the person alleged to be dead; that must be proved
by direct svlidence.

There is a distinotion, but I don't lmow that they have
made a distinction before a magistrate or a prima facle case,
that you first have to prove from positive evidenoce that a orime
nes bean committed and then that the defendant w as probably
guilty of committing it. You do have that distinction when it
comes to the arresting police officem Any of us can arrest a
person who 1s committing a felony, but we have to prove there
that a felony was committed; if we do not, we are in trouble.
But a police officsr can arrest on the probable cause of the
comulsslion of a felouy == of the defendant doing 1t. He has
ot this discretion. I may be wrong about it, but I never
new it -- if the evidence shows that an offense has been com-

mitted and there is probable cause to believe that the defen-~
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dant committed it. If there 1s golng to be that distinetion,
I don't think we mecn that by that language.

ir. dedalle. 1 think we do, Judge, and again I go back
to my lew York examples,. In Hew York, by statute~- and you
know I have aryued such cascs before you when you were on the
bench -~ one can't be convicted on the uncorroborated testimeny
of an acocomplice.

ire. Crane., Right,

lir. liedalies. The crime may nevertheless be proved by the
acoomplice before a magistrate. That is not a method of con-
vioting a man, but the testimony is sufficient to establish,
for the magistrate's purpose, that the orime has been cou-
mitted,

ir. Crane, That i3 my point.

Kr. ledalis. A magistrats may in his discretion say,
"There l: no use of my holding this man, because you can't
have corroboration of the accomplico "

Mre. Crane, ¥y point 1s whether a prima facle case is
made out,

Mr, Hedalle. Judge, the same thing applies to your
corpus delioti case.

Mre. Crane. I think it is just a question of language.

I think it means this, and I think we arse safe in saying this;
that when he appears before the magistrate, a orime has been
committed, and the defendant is probably gullty of committing
it. Using "probable cause" in there, you have something in
there that makes a distinction.

kre koLellan. If there is probable cause that this man

has comultted a crime, then you have got 1t,
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¥y, Youngauist, I would suggest this lenguage: "If it
appears from the evidence that an offense has been comnit ted
and that there 1s probable cause to bellieve that the defendant,"
and so forth. Won't that cover everything you want to eay?

¥r. Holtsoff. That is practical lyw nat we have nowe.
What we have nov is: "If the evidence shows that an offense
has been committed against the laws of the United States, and
there 1s --"

Mr. Glueck. Why not laave out the Iirst part and sayi
"1¢ there 1s probable cause to believe thet the defendant s
committed an offense against the laws of the United States"?

Uee Crane. That tdcea care of the whole thing.

yr. iedalie. How does that compare with the Institute
provislion?

Mr. Crane. "If it appears upon the evidence that the
defendant has coumitted the crime charged JS' How is that?

Mr. lelellan, Yes,

yr. Medalie. The comment says thab subsection (d) is
taken from 5l and 55 of the Lav nstitute Code of Criminal
Procedure.

Hr. Longsdorf. Shall I read the Law Institute on that?

¥r. Medalie. May we have road, ¥r. Chalrman, the Instl~
tute Code provisions?

The Chairman. Yos.

lire Longsdori. Section 51, of the A.LsI. Code:

»after hearing the evidence and the statement of the
defendant, in case he has made one, or his testimony, in
case he has testifled, if it appears elther that an of-

fense has not been committed or that, if committed, there
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18 no probable cause to belleve the defendant guilty

thereof, the maglstrate ghsll order that he be aisohargoﬁ.ﬂ

That is 5li. Then, the positive of that comes in 55:

nyf 1t appears tiaal @y offenge has been committed and
that there 1& prctable causo te bellieve the defendant
gullty therecf, the magistrate shall hold him to answers’

¥Mr. Clusck. ¥ay I interrupt there? Thet means, as I
wnderstand it, thatl 1f the megistrate has doubt, either because
of factas or law, as Lo whether sn offense has or has not been
committed, that does not cover that situation, does it?

¥r, Foltzoff. Of couras, 1f he has any doubt, this beling
a preliminary nearing, he should not hold the defendant,

¥r. Glusck. This 88Ys, *1¢ he finds an offense has been
cormitted.” That means he musts there is no probability or
possibility about thate

yre lLongsdorf. 1 beg your pardon. As this reads ~~

Wr. Dession. 1 think there ils a very resl distinotion.

I think to sliminate any gquestion of whether we should try to
change rules, we should use one familiar rule and stick to it.

Why not say, "1f there is probable cause to believe that
an offense has been commi tted, and if there 18 probable cause
to belisve that the defendant nas committed 1t"?

The Chairman. Why can't we not do what ¥r. Glueck says and
combine the two? _

Mr. Dession. Someonse might argue that probable causeé on
jssue lNo. 1 plus probable cause on issue Ro. 2 is an inference
on an inference and that it is not good enough if you comblne

thé two.

Wre Crane. I there be provable cauae to believe that
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the offense charged hes been committed.,”

r. Yowmgquist. B are arguing from the well established
diatinction betvesn a showing end an offense. It must appear
that an offense haz teen conmmitted.

There nesd be for the purpose of binding him over only a
showing of probable sause that the cdefendant committed it.
That 1s the distinction that was recognized by this language
here and a distinetion that, I think, should be pressrved,

¥r, Crana. If a man comes ur and seys, "A man stopped me
in the street and robbed me of my pocketbook," there is Just
as much question whether that happsned as there 1s whether the
man did it himself . It may be a question of Ldentification,
for the purpose of putting the fellow in jall. There may be
grave doubt as to whether sy crime was cormitted at all.

Mr. Youngquist. Take murder, for instance, A dead body
is found, and the cirocumstances are such as to make it oconclu-
sive ‘that it was murder. You may not be able to prove conclu-
slvely who did it, as you would have to do on the trial.

There 1s & great difference between the [inding of gullt and
the {inding of probable cause that a man committed an offense~-
probable cruse to the extent that would warrant binding him
over for investipgation by the Crand Jury.

Mr. Crane. Suppose there were two persons in a room, man
and wife. She threatened to commit suicide. She 1is dead, and
the plstol is found. The man is arrested. He is charged with
murder and is convicted down in Hassau County. He appeals 1t
to the Court of Appeals,

What ere you going to do? He says that she committed

miicide, and he so testifies, but he is convioted of murder in
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the first degree. 1f she did commit sulocide, there 1s no
crime. Ib is all one. 1 think what we mean here 1s Just
this 3 that if there is a prima facle case made out of orime
committed by the defendant, ne 18 to be held.

¥r. Holtzoff. In that case ghould not the magistrate bind
the defendant over, even though he is not absolutely convinced?

Mr, Crane, Oh, there is no question about that.

Mr. Medalies. Or you oan g0 further than that. A
palpable liar by prima facle evidence charges the defendant
with commiassion of an offense, and in his false testlmony,
which nobody in the magistrate’s presence 13 willing to be-
lieve, covers every element that constitutes a erime. It is
the duty of the magistrate to throw that ocase out.

up, iloltzoffs If ne does not believe that testimony, yes.

§r. Crane, In the strikes of the Brooklyn Rapid Transit
Company, James Quigley, slding with the strikers, discharged
them. The railrosd had stenographers in court to take down the
teatimony, and the Appellate Court removed him from the bench.
He was removed from the bench because he simply said he did not
believe the testimony and would not hold them. it was his duty,
although he did not bellieve it, to hold them. They removed him.

ur. Molellan. Wasn't that on the ground that he did be~
1ieve them but said he didn't?

¥r. Crane. No, 1t was on the ground whether he b elieved
them or not. A prima facle case had been made out, as ¥r.
Medalie says, and he should have held them.

ire sedallies I had a similar case for removal in the
Firat Department, not the cgconde I could not remove them on

the ground that they 31d not belleve the prima facie case, but
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on another ground. In other words, the Appellate Division,
First Department, does not agres.

Mr. Seasongood. I think this must have been s tated in
standard textbooks and introduced,

Mre. Medalie. The Institute Code has the two alt ernative
provisions that have been read.

Mr. Glueck. As to the firast, Mr. Medalle, if I reca l
correctly, they did not qualify the offense part with any
matter of probability; they just say en offense has been
comnitted,

Mre Medalle. An offense has not been committed

Mr. Gluecke Or has not. That i1s a differert way of
stating it.

¥r, ledalle. If not comitted, then there is no probable
cause to consider the defendant gullty.

Er. Gluscke They do not use the probability item until
they ocome to the defendant.

Mr., Wechsler. Even though the statutes do not use the
probability item on the commission of the offense, as a matter
of simple logic the probability item is the crucial item, and
it ought toc be, because if you have a case of conflicting eddence
as to whether the orime was comulitted, that ought to be deter-
mined by the maglstrate on preliminary hearing.

Then, 1t seems to me, we ought to depart from traditional
language. Therefore, I think Judge Crane's proposal is right
and that the draft should appear that way.

kr. Medalie. I think we are departing from fundamental
oriminal law, and we ought not to depart from fundamental

eriminal law on this point. That has been a fundamental of
our law all the timej it has never been changed. In other

words, we are changing the law.
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Mr. Holtzoff. I am 100 830 sure.

Mr. wWechsler. ;@ are changing the checks, but I do not
trni:k we are changling the law thut wlll apply.

Hr. Medalle. I think 80.

Mr. Holtzoff. 1 am ot so surs that we are changing the

law thrt would apply; becausc 1f vyou present pefore a United
States cormissaioner enourn evidence ahowing that a erime has
probavly been cotmitted and that the def-ndant has probadly
cormitted it, I do not think the commissioner would be jJuatified
in dlscharging the defendant.

Kr. Méiellan. i/hen he does find probable cause thu t the
defendant committed the erime with which he 1s charged, he has
coverod everything thnt he needs to covels

Iir. (doltzoff. I ti:ink s0.

iir. Hdlellan. After all, when you geb it steted in a

ne -ative form you have to sny sonething different.

lir. iechsler, The evidence in the preliminary hearing
is to show tiv t there 18 a gubstential cowplaint or, rather,
thet the complaint thet is f1led rests upon substantiul grounds.
Probable cause is the languare thet desiym:tles subatazntial
grounds, snd that 1g all we are concerned with.

Mr. Heualie. Probatle cause has a&lways been used in con-
nectlion with the defendant's coniection with the crime.

tr. lioltzoff. Aren't you siating the New York rule rather
than the cowmon-lsw rule?

Mre .echaler. josl of the statutes say as Mr. Medanlle

says. They do contain this verdal differentiation between
showl .¢ the comulssion of the erime and probable cause to be-

jieve thrt the defendant corriitted it, but I hae always felt
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that thet was slnply a traditicnal differentis tlon. Trese
atatutes copy one another in the sequence of development, and
1 do .ot belleve ns & loglecal matter the differentiation is
tenatle, whether the statutes mesn what they say in pointi
to such a diffarentlation. Ti.1s seems to me to be a place
where in & very wminor way we can citrify what 18 traditlional
confusion in theo law, and I think we ought to do 80.
Kr. ldoltzoff. Does not that bring us beck to the suge-
ceation ==
The Chalrmane. Have we progressed to tne point where we
are willing to vote on whether we sgree on the substance of tunis
propositlon, namely, tht the lssue of probable cause shall
ap. ly to the commlsslon of the offense? Are you reasdy to vote
on that? Because until we are, we cannot frame & rule.
All tuose in ravor of the lawWbelng stated in thet form,
say "aye"; opposed "no. (Futtlng the questlon.)
I think the ayea have 1t, with two votea in the ne;rative.
Hr. Youngquist. On that one I should like to have my vote
regls tered, becausad 1t is a violation of the standards of prace
tice.
. Medulle. ¥ine, too.
The Chalrman. Both are registored.
ir. Dession. Do you fesl thst tnis would be changlng
tha practice or nerely the sia. ement?
r. ledalle. T think it chen-es the law,
Mr. Tession. I want to differentirte between tho way
you ti.ink the Mew Jork sta: ement is applied before maglstrstes
and on hiaboas corpus. would t 1s chen e 1t or not?

Er. ledalle. Noj; in New York, on habeas corpus you muat
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prove thrt the offense has heen committed and that there is
some thing In the way of evidence to indlcale that the defendant
probebly commltted 1t. That is the Hew Vork test.

}ir. Holtzoff. Before United Sta:ea cownisslioners you do
not make out ms much of a case as you would do before a macistrate
in New York City, I thilal.

Kr. Ledalie. Befors United States commisaioners you do not
do anything; and 1f we try to put down in & code or set of rules
what goes on before United Ststos comalasloners we would put in
8 blank page.

Mr. Crene. e aro just deallng with our own difflculties
here; actually there 1s no difficulty. In any United States
court thae difficultlies we are making‘hera for ourselves do not
arise at &ll. DBut when you get tiils case before you and are
nearing it, no matter where you are a&s a Judpe, the whole thing
cores down to this: las it been shown prima facle thst the
defendant hwna comaitted the eriue with which he 1s charged --
larceny or stealing of some kind.

Kr. Gleuck. Suppose some one ralses the lasue that this
ts not a orime becaussc of the le sl interpretation of s statute:
Do they ever ralse 1t that early, in real life?

ir. Holtgoff. They do not, before United States commis-
sloners. I ap not sure whnt the practice before maglstrates
is.

¥r. wechaler, I think that in that event the maglstrate
should hold the man for determination.

Hr. Desslon. Yes; but I should like to know uhat the
policy should be.

The Chairman. We hnve to express all views on the matter
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of law. T ghould 1like %o su~reatthat we reter this matter
back to the Reporter, to gilve us a fresh atart tomorrow morning.
Besause ny draft has heen 80 marked and re-marked that I cannot
deciphor it very well.

Hr. Medalle. Before you vote on theti, there is a:other
provision or element in the Institute code wiilch we left out.

A wan may be charged with one of fense and the evidence may
ghow that he committed another. Even under code ‘tate prac-
tice he way be held for the other offense.

Hr. Youngqulst. That 18 here, George.

#r. HYedalie. Does 1t use "no"? The code uses the
words "any offense". In other words, 1t need not be the
offense charged. .

Wr. Glueck. Must it be an offense of the same nature,
or couprehended withiln 167

Mr. Loltzoff. Oh, no.

The Chalrman. Someone attemped 8 few winutes a0 to
restrict this to the offense that has been charged.

ur. Hedalie. ©Oh, noj that ls not even the practice in
the varlous States.

Wr. Glueck. Suppose a man is being examined for
embezzlement, and it cores out thrt he coumitted e murder?

p. Holtzoff. You can hold him.

Mr. Glueck. You can?

Wr. Holtzoff. Surely.

Mr. lodalle. It i1s an extreme case, but you can hold
hlm.

The Chairmane GCentlemen, ti.is 1s getting too complicated.

I think we should refer it back to the Heporter.
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Can you have 1t for us by tomorrow or psrhaps the next

day?
Hr. Robinaon. Yag,.

¥r. Glueck. Lot me ask the Reporter to find out for us
what phrases are generally used in the State satatutes.

kr. Robinson. Yea; we will do thst.

¥r. Longgdorf. You can find them 1n here.

The Chelrman. May we come now to Rule 21 (e)?

Mr. Medalie. That 1s the estebllahed, business-like pro=-

cedure.

The Cheirmen. Why do we use, in line 29, both the words

"bonds" and "recognizances"?

lir. liocltzoff. They are two different things. The
bond 18 simmed only by the surety, and the recognizance 1s
sicned by both the principal and the surety -- noj I am wrong.

Mr. Youngquist. As I understand 1t, a reoc gnigaence 1s

sirned by the dafendant;

ur. MéLellan. And sometimes he is recognized wlthout

siecning snything.

TheChairman. It 1a done orally very often in court.

¥r. M&Lollan. Yas.

Hr. Youngquist, Elsewhere in the rules you will find

the word "undertsking" alone used.
Lr. Holtzoff. It should not be used.

The Chalrman. The point I make is that 1f we uae the

phrase "bonds or recognizancos" in line 29, why should not we

uge 1t in line 307?

Mir. Holtzoff. I guess we should,

Mr. Ceth. Do you meran recognizances of witnessesa?
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The Chairmen. Yea.

Mp. Seth. VWitnesses are not usually put under bond.

The Chalrman. T understand they did. You do in the
State court.

¥r. loltzoff. VYiltneasses are gsometimes put under bond,
and for fallure to give bond they are commit@ad.

iir. Seth. That is right.

The Chairman, Shouldn't we insert the word "Honda™?

¥r. 3eth. That is right.

lir. Medalie. Noj you do not need 1it: f"together with
the originsls of bonds or recognizances of bail for thede~
fendant" -- vou do not need "prisoner” -- "and witnesses".

"he Chalrman. Are there any further sugrestions?

Kr. Longsdorf. You want to teke out all after "witneaa-
es", don't you?

Mp. Hedalle. Ko

Mne 3eth. ‘M"aspear or teatify".

tr. Lon;zadorf. Yes; "a, veasr or tostify" will do 1t.

Tho Chalrman, Are there any further correctlons in
21 (e)? 1If not, all those in favor of the paragraph as emended
say "aye".

The rmotion was carrled.

The Chairman. Rule 21 (f).

dr. Holtzoff. It seems to me that (f) is unnecessary
and should be stricken, for this reason: (a), (b), (e), (d),
and (a) set forth what the procedure shall be. Therefors,
(f£), which says thrt the Staie procedurse shall not be followed,
becones Surplusa e.

Mr. Crene. I do ot see what we want (£) for.
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Mr< Medalie. I do not thl nk we need it.

Mr. Longsdorf. I am pretty well agreed to that. The
only reason I put that in is becauso we &are endeavoring to get
rld of the statement contained in 591. If we have done thsat,
we do not need thls.

Mr. Holtsoff. I think we have done it.

The Chairmsn. It wight be the first paragraph in our
annotationss it uight be very good as & note.

1s there a motlon made?

up. Holtzoff. I move to strike out {(£), and to make it a
part of the annotation.

The motion was carrled.

e Chairmen. Now we come %o Rule «-

Lr. Longadorf. But I wan§ to put in a word there. I

do not think that ourkaomm#é‘sheuld contain asseverat. ns of

law., It ought to
what we will do.

The Chairman. Yes; that 1s understood.

siow 1ot us consider Rule 22 (a).

Mr. Robinson. Mr. lioltzoff worked out that rule at the
last weeting.

Mr. Holtzoff. Hule 22 (a) contalns the provisi n about
when a summons shall be issued. It is substantislly in the
form asreed upon at the last rneeting.

tr. Longsdorf. Should .ot soue of these commissloner
warrsnts require approval by the United Staies attorney?

Lir. lioltzofl, e law does not require that the United
3tates attorney a, prove the warrant, but that the departmental

practice fortids an arresting officer to file & complaint
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unless the UnitedStates attorney first approves the complalint.
But that 1s a matter of departmental practice rather than any
statutory requirement.

Shall I go on?

The Chairmun. Are there any suggestions with respect to
(a)?

¥« Wechsler, I should 1like to ask & questlione.

kr, Medalle. In line 7 you use the words "service to
the marshal or sorie other officer”, It is sufficient 1f you
say "to an officor authorized by law to serve 1it",

Mr. lioltgoff. I think that 1s so.

The Chairman. "To an officer"?

lir. loltzoff. Yes.

The Chairman. Do we use others than the marshel, as a
matter of fact?

lir. Holtzoff. Yoa; we do. JFor instance, inveutipating
officers like F.i2.1. a-ents or narcotic agentz will file a
complaint and get a warrant and serve & warrsnt.

Fr. Wochaler. Nr. Chalrmen, I have forgotten the point
of the proviso for directions by the court. You are dealing
withh cases before & commltting magistrate, in the first sentence.

flow would you et a direction from the court?

Lr. Longsdorf. This covers both cases.

Hr. Youngquist. dere 1s the langu: e we sugrested at the
former meeting:

"A summons in lieu of a warrant may be issued by the
comnltting waglstrate or by the clerk, upon the order of the
court.”

I tnlnk that explains 1t.
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Mr. loltzoff. In other words, the committing maglstrate
ghould not have the right to f1asue only & sumnions when the
United States attorney regueste a warrant. That 43 a privilege
ahich should be reserved for the court.

emiet La the tiought back of thig.

Nr,. Wechaler. I understood the point about the Unlited
3tates attorney; but Mr. Youngquist hes answerod my thought
goout the court. 1t rafors to the clerk, rether than to the
com:itting maglstrate.

Hr. Youngquist. I am wondering 1f in llnes 4 and 5 the
attorney should not be mentioned tefore the court. YIf the
OnitedStetea attorney" -~ should 1t read this wey?

"If the Unlted States attorney 8o requeste or the court
so élrectsa”.

%11l not the natter come up pefore the attorney, rirst,
in polnt of tinme?

L, Holtzoff. I think you are right.

¥Nr. Youngqulst. And should aot the atturney be mentioned
first, in the normal sequence of time? Is there any objectlon
to thet change?

Mr. nechsler. For the committee on style, Mr. Chalrman,
would not the second sentence be adequate as a proviso to the
firat? There would be a corma after nwerrant” in line L, &nd
1t would readt

"Unlesa the United States attorney requests or the court
directs that a summons be issued instead".

e “hairman. Thst seems goode

up, Holbzoff. Yes.

The Chailrman. If there 1ls nothing further on 22 (a)
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we shell po to 22 (b).

Mr. Holtzoff. 22 (b) wmerely deals with the form of the
warrant and with the form of the summons, substantially es
agreed upon at the last meeting. It is very largely formal.

The Chairman. Are thers any questions? If not, wo shell
move on to 22 (¢).

Mr. Medalie. There is one trouble with 22 (v) (2):

When the summons is issued Ly a committing meglstrate, is his

a court? Is tho summons to be ii the same form as the warrant?
Provision is made that the warrant shall contain the name of the
court. Thesummons is issued by a committing maglstrate and
cennot be in the neme of & court becsuse he is nct & court end
does not hold a court.

Mr. Holtzoff. DBut perhaps in line 1l no harm would be
accomplished if we just leave out the words "coﬁtain the name
of the court and".

lr. Crane. I do not get that. Why shouldn't the summons
contein the name of a court?

Lr. loltzoff. Because the United States cormlssloner 1is
not & court; he is only a magistrate.

Mr. Crane. It always has been limlted to a court, I
think. He may not issue it as a court, but 1t has the name of
a court on 1it.

Mr. Modalie. Suppose he 1a presiding aas a maglatrate,
but not & comtisasloner: If not a comulissioner, nevertheless
ne has certaln powsrs undertﬁe atatute; has he not? He ls a
3tate official. Let us say that Mr. Le Guardia decldes to
iseue process for sone violatlon of a Federsl law in connectlon

with defense work. He is the mayor, and he decldes to lasue
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process. He 1g not a pert of the District Court for the
Southern District or the Uestorn District of New York.

vr. Poltzeff., I do not recall whether commlssioners’
warrsnts contain the name of & court. Do you?

¥r. Medalle. I do not,.

¥r. Holtzoff, I do rot think they do, either.

Mr. Kedalle. Apart from thet, you heve other meglatrates
who ere not commissioners.

Ur. loltzoff. I thiuvk all this cen be cursd by chianging
line 1l so ac to strike out the words "the neme of the court
and".

hr, Hedalie. The warrant should heve the name of the
court and also, if issued by & meglstruts, should have the name
of the magistrate.

lir. Seth. That 1s right.

The Chairman. That you zet from line 18.

¥r. lHoltzoff. But your point would be wet Ly leaving out
tre name of the court, in line 1.

Mr. Medalie. DIut I do not want to leave it out; becsuse
it ought to be in, when you are deslins with a court.

Fr. Holtzoff. The Chairmsn says that line 18 brings in

the neme of the court. It muzt have the name of the court.
Le miyht say,'ﬂari;gfzofore ne”, and sign it "John C. Knox,
District Juige.” But that does not give the name of the court,
which might be, let us say, the District Court for the Southern
Distrist of HWew York.

The Clialrmen. Line 1ll; says he muat neme the court or the

committing magiatrate.

kr. Longsdorf,. Is not the State maglstrate, 1f he sits
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in comection with the comaltting of & Federal crime, s part of
the Federal court?

kre. Holtzoff, No.

kr. Longsdorf, Does not the statute make him that?

lir. doltzoff. lo; I do not think so. He i1s not a part
of the Federal court. He 1s just given certain sz thiorlity to
do a limited act. I do not tiiink he is a part of the Federal
court,

Hr. Medalis. If my wayor should declde to issue process,
he would not do so by virtus of the Federal court. He would
do so by virtus of his own dignity and power, God bless him,

ire. Glueck. The United States statute uakes him a
maglstrate, and therefore sn arm of the court,

The Chslrmen. Gentlemen, whsat la Your pleasure with
respect to lr. loltzoff's suggestion as to line 1;, “the
name of the court" -- the words wiich he says should be deleted?

Kr. Robinson. I agree with Mr., Medalle about that -
that we shiuld not delete them Just in order to get away from
the neme of the cormltting magistrate.

The “hairman. Ve have 1t in 1ine 18.

lir, Robinson. I do .:ot think 80.

The Chairman. It says "brought before the cowrt'-- and
thus name$ the court.

Mr. wechsler. What would be the harm in putting in the
word "maglatrate" after "court" in line U2

fir« Crane. Have you ever seen one of these summonses?
Has any one here seen one of them?

Yre. Glueck. Yos.

Wr. Crane. Hag avery one seen a surmons? Have you, Mr,
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Holtzof L%

KEpr. Hdoltzoff. I do not recall.

¥r. Crane. i ari asking how meny members of the commlttee
have seen a summons. T do not think I heve. I think they are
talking sbout something we do not k.ow much ebout.

kr. Olueck. Apropos, I think we ought to have sowe of
these documonts in here, so thut we may look st them.

r. Crane. Yeay I tlhink so, too,

Wr. HéLellan. 0f course they are very common 1n
Kassachusetis.

ir. Olueck. Why not adopt Mr. Wechsler's suggestlon, and
insert "macistrate" after "court" in line 1it

Mr. Crane. I 4o not think we should decide on things we
nave not seen or do not know sbout. Uey we got one and find
out whet lims been done with s summons that has been 1saued?

lr. Robinson. I may say that when the original draft waa
prepared it was drafted with a summons there; so we followed it.

Lr. Crene. I do not think we should decide on forms
until we see what forms are belng used.

r. Seagongood, I tiink so, too.

‘rs Desslon. I have seen a Pederal form used to sult the
occaglon. You put the caption on at the top, and you use the
usual form, and then you let 1t be served by the marshal 1n the
usual way, and you sit back and see what happens.

Lr. Medalie. I move that in line 1, after the words
"the name of the court” there be inserted the words "or of the
naglatrate”,

The Chalrman. The qommitting magistrate?

Yr. Hedalie. Yos.
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The Chairman. The umotion 1s to insert in line 1, after
the word "eourt", the words "or of the commitiing magistrate”.

Mr. Medalie., Yesag "or of the comritting meglstrate.”

Ko Seasongood. If it 1s the universal practice to have
the name of tihe court, why strike it out? It i3 all the more
impreaslve with the name of the court.

Mre. Holtzoff. ¥ am Just reminded that commlassioner's
warrsnts do not heve the name of the court, but they have the
namne of the dlstrict in wilch the commissioner is sitting.

Er. Crane. Let us go to work and see about these things;
because wo do not waﬁt to write forms based on somet. ing which
doecs not exlat,

¥r. Ldellan. lle sees & warrant, not a summons.

lLre Medalle. This 1s what happens in the case of a uagls-
trate, whether he be the kind that you have in the city of New
York or In Chlcagso or in any other place where he 1s msrely a
Juestice of tho poace. He has a lot of papers which simply say
"justice of the puace” or "clty maglstrate of the City of New
York®™, or whatever 1t may be. Ille has a plece of paper which
desisn:tes who and what he 1s, e does not simply tear off a
plece of paper and write out, "Arrest John Jones for bootlegging®.

Mr. Holtzoff. Then 1t should not be the name of the
comultting maglstrate, but the titley should 1t not?

Mr. Modalie. ¥Well, he does not 1ssue it as a court.

John Smlith, city maglatrate of the City of New York, in lssulng
a warrant or, if you will, a summons, under section 22, does
not 1sasue 1t as & court. He issues it because he 18 a person
who, holding a certaln office, sets the powers of a Federal

com Ltting maglstrate.
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Lr. Soth. Would it nob ba well to separate (b) into
fearrents Lssued ouit of & court’ and "warrents lssued by the
comnlitting wmesistrate? Would 1t sot Lo belter to place thl.om
in separate paragraphs?

e Goltzoffl. Very row warrants are issued by the court.

L. Sethe I moan where the lndlctment or written accuse-
tion is flled in court.

Y. Holtzoff. ‘There ls a separate rule as to warrantsa
tssued out of a court, upon & warrent or informstion.

lir.e Seth. Thia covers both of then.

T™e Cheirman. I tulnk Hr. Seth's point leg well taken.

At leest in the firat contonce we should deal with the warrant
out of & court; and then if we need a separate sentence to tell
whether the warrant issued by megistrates differs Irom 1t, we
cen do thet; and then the summons follows.

Mr. Seth. Thet iIs right.

the Cheirman. Is that suggestion agreeable? If it 1is,
we can relfsr that back to the Reporter, for restatement.

Lr. Hedallie. A1l right.

The Chalrman. Vory well; then we pass on to Rule 22 (ec).
iir. Cesalon, In (b) should not we state sowethlin: about

the penalty for disobedience of the summons-- under psnalty of
law, or sowething of that sort?

iire dolbtzoll. No. If a person does not respond to &
summons, he ash uld be arreated.

lir. Robinson. The code makes 1t an offense to disobey
8 SuUMOnS .

Lr. Holtzoff. The svmmons is for the defendent's conven-

ience. You issue & sumions inastead of arresting him. If he



16

173

does not choose to obey the summons, then you just lssue a
warrant and pick hiim up.

lpre Dossion. Yes; and you will be changling sore more
law if you put a penslty on him on a summons. At the present
time if you 1ssue a surmons agalnst an individuel you do not
have to show probable cause agninst a SUMMMONSe«

¥r. Medalle., They are agelrs t corporations.

Hr. Dession. Yesj they are; I have used them.

Mr., Holtzoff. Areinst individuala?

¥r.Dession, Well, there 1s no law agalinst writing out a
plece of paper and getting & marshal to serve it; is there? It
'8 like writing & letter., A pood many distrlet attorneys use
the telephone, and say, "Will you come in?" There 1s no law
against that; but I do not think it has any binding effect if a
man does not choose to come in. Thsat would be changing that,
1f ve put a pensrlty on 1t.

Kr. Robinson. It would not be a technicel summons, any-
way.

Kr, Desaion. Well, call it what you like.

The Chairman. All right; Hule 22 (c¢).

¥r. Holtzoff. That is just a statement as to who shall
have authority.

Mr, Medalie, Why say "the Unlted States marshal and his
deputy”® Is it not sufficient to say, "an officer autliorized
by law to do so"? The number of officera who will have the
authority to exscute process will increase in the next yesr or
two.

Mr. Holtzoff. It may be thet under the circumstances

we can well dispense with paragraph (c)e  Even thouph I
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drafted 1t I soe no reason why we caniot dispense with it.

e Chalrman. T think we carn.

Hr. Hedelle. A1 right; I will 8gree thet 1t goes out.

The ‘halrman., It 1s rioved and seconded that the paragraph
be deloted.

Ere Crane. It looks sood. You have nothing to say who
serves 1t. Vhy not leave 1t 1ne- "served by a United States
marshal™? The rules sav 1t takes & marshel to serve thom,

Mrs Medalie. Thers are others besides marshals who can do
that,

¥r, Crane, It looks good here, You heve a warrant and
you heve the provision for issuing a Summons, but you do not say
that a marshal can do 1t.

The Chairman. In 1line 7, back of thet, there is the
provision to cover that-- rule 22(a), 1ine 7.

Gentlemen, did we take cars of the subsection? Did wo
vote on that? All iy favop of the motion to strike, say "aye",

Mr. Seth., The civil rules require that 1t be scrved by
B mershal or some one specially appointed. I think we shiould
have a provision simllar to that; I think sueh a provision should
be placed hrere.

Hro loltzoff, In drafting subparagraph (¢) I did follow
the pat ern of the corresponding eivil rile.

Hre Seth. That 1s right,

kr. lHoltgoff. The corresponding civil rule belng that
all process shall be served by the marshal op lils deputy or sore
person appointed by the court.

Nr. Seth. Yeos - except subpoenas.

lr. lioltzofs. Yes, except subpoenes.
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The “hairmen. You have made the sugrestion about summons.

Hr. Seth. I tlink a summons should follow the civil rule.
A surmons may be sorved by any one appointed to make service.

Hr, Hedelie. And thst 18 follow~d in the State courta,
Usually the complainmt is glven the sunmmons.

lir. Holtzoff. Yea; but y u do not ordinarily have the
Bomplalnant in a Federal case.

Nr. Hedalie. You might; you might get an officer who
has no power to arrest, like a food and drug inspector.

kr. lioltzoff. Yes; but why give hilm & summons?

lr. Medelle. DBecause he 1z the complainant; he makes the
afficavit on which the magistrate acts.

lr. Longsdorf. Mr, Chairman, I tliink we ought to step
a little cautiocusly in dealing with the summons. The uae of
summons and the criminal process I ti:ink origlie ted in the
John Kelsoe case. I think th:t was the first one in the
Unlted Stetes, It ia comitonly olted,. Jui ‘e Dehaven, in
Celifornia, a pood many yesrs ago found one way to bring in e
corporation in answer to an accustion of cormilssion of a crime,
and he resorted to section 716 of the Revised Statutes, which
1s now sectlon 377 of Title 28, and which authorizes the court
to devise any process necessary to exerclse the acts in its
Jurisdiction.

30 he devised a summons in th-t case, and that case has
been followed, amt it wes followed in a very peculisr situation
inforth Yakota, in the John Gunn Brewing Company case, where
the defendant was & corporation of Wisconsin, and the informa-
tion or indlctment was filed in Horth Dakota. There was no

way for the marshal of HNorth Lakota to serve & summons in
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Wlaconain. 8o the John Gunn case extended the doctrine of

the Kelsoe case, snd the Judze directed that the summons should
run to the marshal of the district of Wisconsin, and be by him
gerved In return. Ard thst was upheld by the circult court o
eppeals,

So that kiné of a surmong does not have any exact counter-
part on the civil side,and that is the doctrine of summons, I
believe, that is followed ir the United Ststes courts. I |
could not find anything else but those two cases which 1llus-
trate that,

Kr. Hedalie, As againat that, you have something that
has developed over the last thilrty-odd yesrs in the Stare
courts, particularly in the large centers, where 1t is found in
practlce thot & summons serves all the purposes of a warrant,
without any need for naressment, and pgives this acditional}
safeguard for the enforcsment of the law, But where therse is
doubt wihiether a orime has baepn comnitted or whether the defende
ant cormltted i1t, the nagistrate is willing to henr the cease
and seo whether hae can make up his mind that a orime has heen
comnaitted.

There ere so many cases of that kind, and justice i3 done
80 substentlially in those cases, that we ought to have that
dore in the Federal courts. Without sumnonses in Federsl erire
inel procedure, you would have a siturtion in which the Federal
courts would be just & whole generstion behind the State courtsg
snd thet ought not go on.

The “halrman. Gentlemen, what ia your pleasure with
respect to subsection (c¢), both as to the languace there and as

to the sugreztion now made with respect to inserting a provision
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concerning the g ervices of summons?

Mr. Seasongood., Hr, Chairman, why is it not covered by
subdivision (a) and probavly in subdivision (¢), for the service
of a tﬁbpoena belng specially desipn: ted? Wiy 1s 1t not cover-

ed by them¢?

the Chalirmen. It struck me thrt it wag, but some one has
raised objection.

Mr. Seth. It is specifically in the civil rules,and I
think it 1s Lighly important. In oup distriect you mey have an
offense, and the marshal may travel LGUO miles making a round
trip to make mervice. Thsre cught to be & desiznction of some
one to serve sumrions -- not to make an arrest, but to serve
Sumons «

The Chairmen. If we want to meintain the parallel we
would go back in section (a) and restore the langu::e "the
marsnel or sore other officer authorized by law to serve";
because that is the langua;e -- "the marshael or peraon specially
appolnted to scrve". That is the languce of civil rule L (a).

M,. Seth. That is right, Jut thet ought not to extend
to the warrant. The warrant ought to go to the mershal op
officer.

Hr. Medalie. fThe words "marshal op officer authorized by
law to serve" cover it,

irs Seth. Yes; they do.

The Chairman. Section L (c¢) of the civil rules provides
as follows:

"Service of sll process ahall be made by the Uni.ed States
marshal, by his deputy, or by some other person specinlly

appointed by the court for that purpose, except thnt a subpoena
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may be served as provided in rule [5. Speclal appointments
to serve process shall be made freely sand substentially the seme
aa when travel fees will result."

Mr. Hclellan. HMay I ask & qu-stion-- becsuse I have not
been here before.

The Chairman. Yes, Judze.

Mr. Hellan. Have you glven thought to permitting a

summons in a eriminel case, which of courase msy ba followed at
any tilme by & warrant for arrest-- have you given thought to
service of a surmmons in a criminal case by merc maliling?

Kr. doltzoff. If we do not put in any provision as to
how the sumrions shall be served, 1t might well be served by
mail,

Mr. ﬁéiallan. Because it is in the interest of thse
defendsnt thet you use the summons eny way; and why is 1t not
sufficlent if by reglstered mall you send it to him? Then if
he does not respond vou can send it by an suthorized officer,
and then mske an arrest.

That would do awey with any necesaslity for the court, as
under the civil rules, to authorize some ore other than an
officer to make the service.

Had you considered that?

The Chalrmen. I think it was mentioned at the first
session, but I do not think we came to any conclusion about it.

I Méiallan. I do not want to delsy the proceedings.

The Cheirman. I think it 1s importent, Judge.

¥r. Mclellan. But a summons in & criminsl case 1s
qulte different fromthat in a civll case, of course.

The Chairman. Can we agree sa to section (c¢) as it

stends, plus a provialon for lliberal service for the summons,
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when so directed bY the court.”

The Chairmsn. Would you say "by registered mail"?

Mre HTellan. Ho.

The Chairman. "BY nall®?

Mr. Kéiellan. Yes.

The Chalrmen. 1 think thsat would come at the end of
(a)3 I think it would also require the addition of some language
gt the end of (¢)=- (c) velng by whon exacuted, and (d) veing
now executed -~ if that cen be divided easily enough to bring
about that purpose.

Is there anydiscussion on the motion? All thoae in favor
say "aye".

The motion was carried.

The Chalrman. Is there any dtscuasion of (d)?

tr. Longsdorfe Hr. Chairwman, can thet be recast in form
so that we shall have another copy of 1¢? It is rather incone
venient as 1t 1s.

The Chairmane. Subparagraph (a)e

M. Longsdorf. Yes, both those additions.

The Chalrman. (¢) and (d)?

Mr. Longsdorf. Yes; becaund 1t is rather hard to inter-
iine all thst metter.

The Chalrman. All right. That bringza us to subsection
(e)s

Mr. Holtzoff. Subsection (e) 4is exactly in the langua’e
agreed upon at the last meeting.

¥r. Longsdorf. Mr. Chairmen, (e) purports to extend --
1 menticned the procedure of issulig surmons in those two cases}

and (e) purports to extend the territorial range of sunmons
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throushout the Stute, when the State contains geveral dlstricts.
Lat us be quite sure thet thet does not extend the juriaﬁiction
of the district court.

ur. Holtzoff. It does not extend the jurisdlotion of a
court. It merely eliminates the necesslty of & removal pro-
caeding from one aistrict to another aistrict of the s&me Stale,
and that 18 perfectly loglcals becausse 41f a person is charged
with a State offense he can ve grrested in any county of the
gtpte end cen be carried to eny other county, without any extra-
d1tion proceedinva.

Mr. Medalle. I should like to ask this questlon --
excuse me, vut I had a speciflc technical thing in wind there.

1p. Longadorf. Certairly; g0 ahisad.

‘Mr. Medslie. A man is indlicted in the eastern district
of New Yorks; he 1g in the weatern district of HNew York =-- that
is, he 1s irdicted in Brooklyn, end he 1ives in Buffalo. The
marshal of the castern district has no power, gs I understand
it, to execute process except in the eastern district.

yr. loltzoff. Noj thet haa been chanped by 8 gtatute
wiich was paszed at our reguest about four or five years ago.

Yr. Medalle. Has 147 A1l rights fine. You fellows
think of everythinge. That anawers my questione. You mean that
the Brooklyn marshal can go to Buifalo and pinch the poor fellow?

Lir. Holtzoff. Ve had thet Aifficulty.

ur. Medslis. Thatl tg different. Shades of larry
weinberger!

The Cheirman. Very different. Shades of Harry
Welnberger, and ghost of Judge Clarkl!

All right; go on to section ().
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1r. Deaslon. 1 should like to ralise one question now,
which nay be settled later.

™e Chalrman. Vary wellj 0 shonde

lire Lossion. Jie oo dealing with gummons. A8 I undor-
gtend 1%, a swwond to o corporation 1s enforceablse through
eontenpt proceadin 8. A summons arainet an 1indivisual is not.
Smould we apell sut the lepal peaults thaet follow fron serving
sme of thoss thin8?

ur. Longcadorf. Yagy 1 thiluk 30

Kp. Yession. There ls 1o cortainty atout it.

lr. Hedalle. Do Jou moan provision that would B8&Y,
nwilful Cfalluro to regpond to a summons shall Do deemed con=-
tenpt of court"?

ur, Doaslon. e a0 rulklng about & guzmons, without
aifferentiating betweon sumnons Lo & corporation, which in
oxisting practice 18 onforceablo, 1 velleve, ani 8 suraeons
agalnst an 1pdividual, wnich, in axlsting practice, 1a not
enforccavle, as 7 undorstand.

op. Medalle. 3if WO agras that ngummona” as provided for
1n t:is sectlon, does not mean anything.except an opportunity
to a defendant to avold arrost, then of coursse the contempt
provisionsa would be inapplicable. By providing nere that
wilful disobedience to & swaonsd, wilful railure to respond to
a SUrK.0liS, shail constltute conte. b, would we QO something
wnhlch, by these riles, the rules have the power to onect?

up. boltzoff. I do ot Lelievo we should make that a
contenpt; becauae thet weans 1if & psreon rsils to appear In
response to a sumrons he can bheé punished f£irat for the crime

for wr.ich the summonsg was 1 ssued snd then again for failure %o
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regspond to & SULIRIONS «

Nr. Dession. You Can do tet with a corporation} that
can be done ndw. The only reason 18, T suppoas, that 1t wmay
be the only way to cct a corporation to raspond by an actual
person.

Kr. Medalle. Of course I cen understand in that connection
thet the fact 18 that the practlce -- not the law, bul the
practlice ~- wlth respect to sumuonides by our maglstrates in
stgste court cases ls such thet a psrson 18 rerely, if ever,
fined for dlsovedlence. when the maglstrate become3d disgusted
becguse of the person 's fallure to respond, he issues a warrant.
Thet applies even to parkin’? tickets.

1ir «Glueck. Ta the summeons process within the wesning of
(e)?

¥y, doltzoff. Oh, 7ed.

#r, Longsdorf. Why not?

nr. lolizoff. Act:ally %h@n they deslre to surwmons a
corporation they do not bother to 1lssus a sunmons, but they
teleplione the attorney for the corporation.

Me" Seth. What happoas 1f the corporstion does not pay
attantlon to & suwions?

fir. @salon. Then Tou can lssue & werrant for the
arrest of tho nresident of the corporat’on.

tir. Longsdorf. Mr. Chalrmen, befors we pags OveD (o)
let me cell attention to thiiss

“A11 procass other than a subpoena nRy be soounbed or
gervod anywhere within the territorial limlts of the Sta e in
which the district court ig held."

What becomes of the Joln Cunn case, .n wiich the 3ummons
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wes not served within the district, anu could not have bveen?

ur. Holtzoffe. This provision chan<es the lawe

wr. Longsdorf. Then jyou could not ret the John Gunn
Brewing Conpeany £ to vorth bukota.

yr. Robinson. In order to meet that point, how about the
gmendment called 59 (o), wiich hae Dbeen considered by Wi.
Longedorf and ihe rest of usf

upr, Holtsoff. 59 (e)?

Lr.Robinson.  well, trie is 22 (o). I will heve 59 (e)
in a moment:

HaAll process otherthan & gubposna may be executed or
sarved snywhers withln the terriltorial limits" ==

AnG so forth. Then the second sentence 13 aa follows:

1A subpoena may be gerved within the territorial limits
provided in rule” -

Tnat 1z to be filled in with "59 (e)" at that point, if
ynu have not already filled 1t in ==

" and a swmons ey be served wherever the gourt may
order it to be sorved.”

yr. Medalie. You would get outslide the State, if thatl
langus o 18 a3 wroad as thate

1r.Robinson. That 1s right. Why not? That wnﬁld moet
the Gunn cese thei ¥r. Longsdorf 18 apecaking ofe

Mr, Hodelie. It would meoct that casé, but it would cause
Lhorrible inconvenience if a juwoe In Portland, Malne, issued 8
surmons to & man in San Diero, Gal ifornis. T think that 18
rat.er sorious businesas.

Mr. Longsdorf. 1 think we should differentiate between

summonses to corporations and sumnonses to natural persuns.
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Mr. Medalle. Lot me 8&y 8 14 ttle wore there, pleasge:
It would cause horrivle snoonvenience 1if a Judge &t Sitka,
Alaskas issued & gupriong to & men in Key ucst, Floridsal

1y, Holtzorf. I do not believe thet & gurmmona should
have any different serritoriel extent then 8 wverrant; because &8
warrsnt 1is 1gsued if a summons does not bring fputt. The two
snght to be coterminouvs.

1r. Seth. Iow about the corporation? For Iinstance,
thore were the proceedings in Denver groginslly for violatlon of
the anti-trust lew, and they izsued summonses in 16 Stutes.

yrRobinson. Thet would be changing the law, then, 3£ we
d1d not smend the rules as sugsested.

sp. Seth. Thet 1 rignt.

1r. Longadorf. That 8 wy point exactly.

Mr. Seth. You ca. ot remove thiemp YoU camot do anything
unless you 8llow then Lo run cutside the Stute of jurisdiction.
T agree thab they should not be dragred around.

e Chalrwmean. Tt besing bto ApPPARY thet 1f we have to et
aome new name for the sumons aralnst an 1ndividuael) we are
going to be all mixed up with the practice ¢he t hns grown up
far supriongsed aceinsd corporatlions and tho lesal offect of
s~pv ng them and the placos whels Jou can neyve them and the
pennltles for not responding. T &hink wo 8ro talkings sbout
tﬁo different kinda of aninals, bul are giving them the aame
name .

lire Hobinson. Mre Chairma, would it tale cere of 1t
1r line 37 to sryl

"A1)l proces? other than a subpoena or summons to & core

poration” -=
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And then, following that, to say:

" gummons to a corporation may be sorved wherever the
may dlrect”?

Then, in line 40, we could say:

myituin the torritorial 1imits provided in Rule 59 (e),
summons to & corporation may ve served”,

and so forth.

The Cheirman. U.ell, gentlemen =~-

lr. Soltzoff. Hr. Chairman, I think thet would do it.
rhe Chelmene. 1 think 80

¥r. Seasongood. What 18 the "and so forth"?

¥r. Robinson. To finish the sentence theres

"may be served wherevsr the court may order it to be

gerved.”

The Chalrman. What ls your pleoasure with reapect to (e)

as thus amended? Is there &ny discussion?

proof

Those in lfavor of the subsection as smended wlll say "aye”.
The motion was carried.

The Chairman. That brings us to 22 ().

yr. Medslie. In subsection () we say?

the officer executing or scrving the process ghall meke

of sorvice tnhereof".

I think the word "proof® is not what wo want. A certificate

1s what we want.

¥r. Seasongood. Return.

ur., Holtzoff. Returne.

Mpr. Robinson. That ia right; that 13 a pood technical

lir. Sassonpood. "ghall make prompt return thereof”.
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lr. Holtzoff. "ghall make return thereof to the court
of the United gtates” .

¥r Robinson. stpike out "proof of service" and subatituts
npeturn® in line L2

The Cheirman. That brings us to Rule 23, wiuich 1 think wo
disposed of.

1y« Holtzoff. Yes; we dide

e Chelrman. Very wellsy now Rule 2l

yr. Robinson. Rules 2l,, 25, 2t, 27 end 28: I shall
ask Mp. Strine to prosent that matter to us, pecause he worked
on tnose rules.

Hre Strine. The following five rulea sare drafted to
conform to Rule 21 and other rules, and wight eventually e
gubsections of ou@ rule instead of separate rules. The com~
rittee has received a number of letters from various Federal
juiges atating that the present procedure on pail is satlsfac-
tory; and 1 suppose the only questiona on ball are the ques-
tions of profeasicnal pondsmen end sureties on & number of
ponds beyond their worth, and perhaps the giving of bonds to
hebitual erininals who comnit crimes when they are out on bail.

the brealking of bail is covered DY gtatute.

In non-caplital cases the defendant shall be adm tted to
bail, and 1n capital cases he may be admitted to ball in the
disecretion of the court or Jjud-e.

The rules arafted here have not attempted to cover those
statutes or Lo rnake any change.

As to the qualification question, we have endeavored to
cover that in Rule 26,

nhe first rule here on beil -= HRule 2L == refers to the
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smount of bvail, and 1t merely provides that when & defendant

13 edmitted to ball the meglstrate siall fix bvall in such amount
a8 in his judgment'will tnsure the prosence of the defendant,
naving recerd to the nature of the offense, the financliel
ability of the defendant to give bail, snd the 1ikelihood of

the defendant's absconding.

The first two of those have been expressed in the caaes,
and the tihird we have added.

The Chairman. May the first two words in 1line 2 be
deleted?

Mr. Holtzoff. Yes.

ir. McLellan.  Yes.

Kpr. wechalers Wnich rule is that?

The Chairman. Rule 2.

Mr. doltzoff. In the same 1line, Mr. Chalrwan, the
words “in such amount" 1 think might be stricken out, and Jjust
the word "such" left, 30 as to readt

nrpe amount thoreof ghall be such as" - 3 = %

M... Seasonzood. Yes.

Nr. Dession. Yes.

My« Sethe Should not elther this rule or Rule 22 cone-
tain the provision with respect to & Judre'ls endorsing on the
warrent the amount of the bond, when the indictment is return-
ed and & werrsnt 1s issued? Thaet is the coummon practlice, at
jenst. 1lle tekes tho 1ndictment and endorses tﬁe ar:ount of the
vond, aend the marshal takes bond or bail.

yr. Kedalie. You do not want to compel the judye or
maristrate to do that, do you? You went to permilt nim to do

1ty do you not?
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Hr. Sethis Yas, authorize him to do it.

Np. Hedalle. Because he way want to know more about 1it.

Hir. 3ethe Yos.

Nur. Medullie. Otherwise aoue other judge or magistrate
naving the power to £ix ball would follow that, and be coupelled
to.

Mr. Seth. Yosy but in the ordinary case he Just.
endorses the amount on the 1pdictment, 88 a metter of tact.

Mr. Durkes. M¥r. Lhalrman, in that cunnectioniaince we are
considering Rule 22 agaln, 1 have been wondering, gince we are
considering the aervice of surmons upon s corporation morelys
It is my recollection that 1in wany 1n13tances corporations Te~-
siding lu forelgn Statesd nhave bveen nade respondents, and 8alao
the 1ndividuel officers -= John Jones pecause he happened to ve
president, and Sawm Smith, Treasuror. 1 am wondering 1f wo are
not going to yun into & 1ittle conflict there petween perscnal
interests and purely corporate interests if we make it apply
exclualvely to corporationsde.

@%ﬁvchairman. it the present time can &n inaividual be
summoned into & district nob 1:; the 3tate 1y which he realdes?

yr, Holtzoffe Ko; he cannot bve summoned even into &
aistrict in wilch he coes not reside or in the same Or & differ-
sent Stute.

Fr. Seblt. He can bve arrested and removedj that is alle

The Chalrman. cen he be brought in by warrant frouenother
Statet

Jr. Holtzoff. Hoe.

Mr. Burke. put here you nake provislon for serviceol a

summons on & corporale entity; and 88 1 recall, v guch cases
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they have also included the managing officers and directors of
the corporation.

The Chairman. I am wonderi ng how they got them in, Mr.
Burke.

Hr. Burke. As individuals.

The Chairman, But getting pack to the exlating practice,
and quite apart from our rule, I wonder how they got the indl-
vidual defendants to cone up from Texas.

Mr. Seth. They arrested them, and removed them.

r. Surke. They arrested them.

Yr. ioltzoff. In other words they had to put them
through & removale

.. Joth. Unless they came voluntarily -- and usually
they do.

Mr. Burke. My thought was whether this night be con-
strued by distrlet attorneys as not permitting the samo servlce
of summons that would be availlavle to & corporate defendant.

ip. Holtzoff. Noj we have & rule on removal from one
state to another, thet I £ ink would cover that point.

Lir. Duprke. But that is for removal .

jir. Holtzoff. That is tne only way you can bring &
natural person [rou one district to another, nowj you have to
have & removal proceeding.

ur. Youngquist. I do not think you would ever serve a
summons onkn individual living outside of the State in which the
court is located.

The Chairman. In other words 1t would have to be taken
care of on a removal proceeding.

ur. Youncquist, Or by warrant.
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The Chalrmale Yos, or vy warrant.

Are there eny furthér questions on Rule 2l47

up. Holtzoff. in line 3, Mre (hairman, Just as & natter
of phraseologys 1 tninl: the word nefficial® iz not 8 word of
art. 1t should be vofficer”; that 13 a word of art.

ap. Younggulate. T nave: "court or committing magis-
trate™ in mineé.

jilr. Mednlle. When balil 18 rixed by & atstrict Judge, is
1t fixed by him as the diastrioct judpe or 88 the court?

yp, Yoltzoffs, It 1a fixed by him as the cowrt, unless
we 18 sitting es rhe committing nagistrate.

+p, Mecalle. Then why do we not say as Mr. Youngqulist
angroste?

yp. Holtzoff. Thet is all right.

vr. Medslle. "BY the court or comnitting macistrate”.

upe Holtzoffe Yes.

vr. Mecalle. pnd strike out the words norricial admitting
to ball", and 1pnsert “or counitting naglstrate”.

The Chelrman. Yan.

1ir. Medalle. Then I heve the further sugrestion to make
1t pead,"will Lneure nis presence at the trisl or haaring,
heving por-ard®, snd S0 forthe.

mhe Chalrmali. His preaenca?

Mr. Hedulle. vle have other appearances, 1n practice,
than at the trial or hoaring. gometimes the defendant 18
required to appear on cglendnr calls.

. Seth. Yes, gnd for arraignuent.

tip. Medalie. Even though there 18 no actual triael}

there may or WAy not be a trial on the day set for & trial.
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The Cheirman. That is true.

Mr. Medalle. I tilnk the languss @ "inn the criminal pro-
ceeding" 1s sufficient.

The Cheirman. Yes.

Nr. Holtzoff. "ii1s pr-sence in the oriminal proceeding”.

The Chairman. You do not even need that.

Mr. Holtzoff. Just "hls presence”.

The Chairmen. Then, as 1 understand 1t, the rule will
read:

"yhen the defendant is admltted to bail, the amount there-
of shell be such as in the judgment of the court or commltting
nmaglstrate wlll Insure nis presence, having rezard to the nature
of the offense, his financlal abllity to give bail, end the
1ikelihood of his absconding.”

Is that corroct?

Mr. Holtzoff. Is "ebsconding" the correct word? I
thought that was generally used with respect to & debtor, and not
a2 defendant. I would suzgest the words "of his fallure to
appears”

The Chalrman, Defore we knock this word out, let us be
sure about 1t.

¥r. Holtzoff. You speak of "the absconding debtor".

The Chairman. Is that your thought in the matter, gentle-
men?

Lr. Seth. And his mere fallure to come lnto court might
not be"absconding"”. He might still be in town.

fir. Holtzoff. That 1s not"absconding" .

Lr. Strine. Ilow about "the 14kelihood of hils becouwing &

fugitive”?
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ngureties who have been f{ndemnified have been refused
both whiere the contract of indemmity 13 with the defendant,i & #
and where 1t is third persons.”

I kuow that the old English rule was thet a surety was
supposed to be one who, without security, and solely out of
confidence in the defendant, went on the bond., That is
nelther the American rule nor the American practice nor our
theory. Ve precogr:ize that if & man has & little house 1n the
suburbs, and the gurety compeny thinks the maﬂ?ﬁzs a houns in
the suburbs is 8 pretty good riask, but nevertheless it takes
the house as indemnity -- which 1t should do =-=- that 13 still a
good Tonde

In our practice we also bhink thet if that wan's uncle

or ntother=-in-law puts up nis or her house or & handful of
securities, or assigna her sav ng8 bank book for the purpose,
the t also is good. In other words, the court cannot do what it
ghould be atle to do in having the intermediary-~ the surety
company or the tndividuasl, but wore often the surety company--
do tuils. It is not the purpose to keep people 1n jall. TUhen
1t ia not necessary to keep tiem injsil, to feed them, and to
keep them frouwthelr euployment and business, we do not went
ther injall.

Mr. Holtzoff. A profesaianal bondsmen is much more
rasponsible than an individual bonusman who ulght happen to be
a relative or friend of the defendsnt.

Mr. Medalle. st 1s true. When a $5,000 bsll is
forfeited we kuow the pondsman or surety coupany will run all
the wey up to Canada and bring the wan pack by wain force,

without paying any attention at all to axtrad%ftion trenties.
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Mr.3lueck. How wWADY of these bonds ever are collected
upon?

¥r. Medalle. lost of them, where we have the surety prace-
tice and where the Government 1is painstdk ing about llsting
qualified a@rety companlies. Tsn't thet 80, Alex?

Mr. Holtzoff, why, yes. 4o collect on many more
surety company bvonds, for forfeiture, than on 1ndividual bonds.
Certainly the averags surety company would not give & pond for
the ordinary defendant without commonly belng indemnified bY
some one.

wp, Medalie. Let mo ask the purpose of the original note.
Was there a catch In tlie rule?

Wre Strine. tio. The holding in those casns was not
that the bond wa3d snvelld or the contract no goode It simply

was to the effect thet the surety sghould have an 1 tercst in
seeing that the defondant is produced; and a surety wio has been
indemnified does not have that interust. merefore he may not
be a pood surety, end the court ahould consider that point.

vp. Holtzoff. That 38 not the present practice, Hr.
Striney I smquite cartain of that. Those cages are fairly old.

¥r. Strine. Yos.

¥r. Medalle. This rule, &8 I understend 1%, recognizes
an indemnified surety. iIn fact 1t would Dbe bad business for
the in-.estors of the country if & gurety company could not take
indeunity.

Mpo3trines The rule doas not prohibit th-t, but 1t nerely
provides thet the facts ghiould be disclosed.

¥r. Medalle. 18 not the real purpose of the diasclosure

that the Governmont ghall f£ind out whether the surety company
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is petting some of the loot that the defendant 18 charged with
stesling or acquiring by fraud, or whether the fund shall be
avallaule,in the event of his conviction, for payment of & fine--
or whatever other nefarious idea the Department of Justice has?

Lr. Holtzoff. As & matter of fect-- and I think we ought
to require the disclosure-- 1t seoms to me we should require
aiselosure of the defendant's assets and llabilities in order to
see now good the bond is.

Mr. Hedalle. Bub once 1ne wi:lle, when 8006 of the New
vork evenling papers used to conduct arives agalinst ori~e wavesSe-
canpalsons doubtleas duplicated in other parts of the country~=~
they usually began by drawing up articles for eriminal law re-
form, and th:ls was usually one of the ghinps that they brought
up~- that the bondsman pets & psrt of the loot, on bail. 1
suppose that has been partially true, but not true today %o such
an extent as to prequire this.

ly. Holtgoff. I do not think it should be required.

Hpr. Medalie. In any gvent I should 11ke to suggest thiss
1If the district attorney or the Poat Office pepartment or the
f.8.I. belleves that the defendant has loot which he turned over
to a suroty, all that needs to be done 18 to issue a subpoena
for that surety or one of its officers to appear vefore the
grand jury and, under oath, state thelr inowledgo about the
matter. Then they have all the information they need.

Accordingly, I move to strike out the provision for the
alsclosure of the details on the indemnity.

Hr. Holtzoff. I gsecond the motion.

ur. Lon;sdorf. pBefore we vote onthat motion I should like
to ask Mr. Hedalle & quesztlion about the Kew York profeaaianal

bondsman law. Does not the indemnity provision apperr 1n the
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New York professional bondsman law?

L. Medalie. I hate to say 80, vut I cannot tell you.

Mr. Longsdorf. Does 1t not apply only to professional
bon(smen, and not to suroty compenies?

Mr.Medalie. I am SOTTY 1 caniot tell you. Really, in
the last 20 years I do not belleve I twice got ball for a
defendant. Usually sone other lawyer did that. So I do not
YNOWe |

Lr., Holtzoff. Here in the Distpict of Columbim, surety
companlea are not accustoned to write bail bonds. They have
professional borndamen. They render the same gservices that are
rendered by surety coupanies, let us 3ay, in New York. The
government always is better off if the bond is written by &
profess onal vondsman, vecause the bondsman will go after the
defendant 1f he becormes & fugltive; and 8l1s0 the bondsman 18
much more likely to pay his bond in case of default--much more
1ikeiy then Lis a surety that 13 not a professional bondsman=-
because the profeasional bondsman wents to keep his oredit good.

80 I do not think we ahould discoureze professional bondsmen.

¥r. Longsdorf. In Callifornis the profesd onal bondsman
is repulated by the ingurance codo.

ir. Holtzoff. Vell, that i1s not the case here.

¥r. Longsdorf. And I think the same 18 practically
true in New Zork. 30 it may be proper In the insurance code
to require a profeasional ton sman to disclose how puch nhe has
indemnified. It has 8 bearing on Lis worth.

put here I think it is a different question.

lir. Holtzoff, It may be all right under the insurance

law, but I do not think 1t has any place here.
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Mr. Longsdorf. 1 think that 4s where the i1dea came
from, but I do not kunow whether 14 should apply to surety com-
panies. Perhaps note

The Chalrman. Hay we, 1n passing on the pending motion,
leave 1t gubject to ¥r. lloltzofi's or Hre Strine's checking up
with the department as to whether they think it necessary?

e, Holtzoff. Ol I am sure the department does not think
1t necessary.

The Chalrmal. Then, wWlth thrt before us, WAy we have 8
vote to strike the second sentenco, the sentence beginning in
1ine 9 and ending in 1line 13¢

The wotlon wes carried.

Mr. Holtzoff. 1 desire to call attention to a minor
matter, kr. Chalrman. In 1line l, the word nyndertaking” 18
used. 1 am wondering whether we should not uce the word
wpond”. I do not tnink they use the word nyndertaking” in the
Federal courts. Do they? An undertaking 1z & document that
1s not sipned BY the principal, but only by & gurety. I think
we ought to use the word "pyond".

Mr. Strine. 1 bolleve "pond® would be the petter word.

¥r. Holtzoff. I think 80.

The Chalruman. or where the vell 1is tendered?

Hpre Holtzoff. Yos.

Mr. Yesslon. Right after ntender® I should 1ike to add
the words "and are in good standing". I think that ghould be
tnserted. Tho WAY you have 3¢ thore, it 1is simply forthwith
approved. They ney get gwfully sowr pefore they catch one

The Chalrmanle Tt 1s covered by the quarterly statement

of the Treasury Depertument &8 to whatl are good sureties, and
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giving thelr respectivagmounts.

Mr. Dession. 1 say, "and ere 1ngood stending". The
way you havo 1% gtated, 1f thoy once qualify they are eligible,
no matter how bad they may becons.

mie Chairmsn. Thut 18 not soj because the 1ist comes oub
each quarter.

Nr. Yession. I knowj but why have it contrary to the
practice?

Mr. Youngquist. Can you substitute nare® for “have
peen" -~ in other words, can you change the tense?

yir, Dession. That 1s what 1 said.

TheChairman. Oh, 1 866.

vp. Surke. fou wight reinsert the last sentence~- the
gsentence appeuring in 1ines 13, 1l and 15=-- which would accow-
plish the same purpose.

The Chairman. I daid not understand your suggestion.

Hre. Burke. I say you might, gnstead of striking out all
the balance of the paragraph =-

yr. Holtzoff. Ve dld not strike all of 1t out.

Kr., Burke. I underatood you to say you would strike
all of it out.

The Chairmen. o, just from line 9 to line 13 == the
sentence beginuing 1n 1ine 9 and ending in line 13.

Mpr. Burke. W%eoll, that ja all right. The provislon
there glves the official the authority, in his diacretion, to
accopt or refuse 1t 4Af it falls to comply with the requirements
of law.

Kpr. Somsongoods That 18 only the affidavit -- from the

statement wade In the affidevit; and the surety doea not have to
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make the affldavit.

My change is siuply, afterthe word "tendered" 1 line L
to put 1n the words tand are in good gtanding”.

ur. Youngquist. The sugrestlion I made was with respect
to line 2. Will not tnat do the same thing?

vp. Holtzoff. I think 80 =-- 1f you change "have been”
to "are".

me Chairman. That would make 1t read this way, then,
as I understands

"corporate suretlea which are approved as provided by
law".

Is thet correct?

Mr. Holtzoff. Yes.

Mr. Seasongood. I do not tiiink so. Why not say they
are ingood standing? They may have been approved & year &F0.
Tnis is perfectly clear, and they are ingood standing.

The other says that 1f they are once approved they are
eligible.

mne Chalrman. All right.

¥r. Glueck. In the Cormittee on St;le the word "such"
in line 13 was not approved. It relers back to "such official
adnitting to vail.”

ir. lioltzoff. That ought to be nofficer’ rather than
nofficial”.

Hr.Glueck. All right.

Lr. Seth. The word "guch" could go out.

The Chairman. "Any officer approving bail or acnitting
to bail'.

All right. All those infavor of Rule 25 a8 smended SA&Yy



"aye".

Mr. Galte. Before you put that motion, I thought you
were goling to cell for any further comments on 1t.

Thie Chalr . Parxdon me.

Mr., Walte. I tilnk we ahould have one provision thatwas
threshed out &l very consldersvle length before the American
Law Institute, and finglly was agreed One This requires that a
surety be qualified, but 1t does not say what constitutes
qualificatlion. 1 sugpest that we add to Rule 25 something
the substance of wiich would be a8 follows?

foureties, other than corporations referred %o, shall be
considered not qualifled unless the individual worth of & single
surety or the collective worth of the sureties, 1f there be more
than one, exclusive of other llabilitles and the property
exenyt frowm exacution, is greater then the amount of the par-
ticulsr undertaking.”

The idea is to preclude ascceptance of one man on & very
considerutle number of current oblijations-- & man whose worth
is not sufficient to teke care of all of them by any stretch
of the imagination.

All of us rememboer the Chicago surety who was accepted on
¢120,000 worth of current bsll bonds, when Lls total essets
consisted of an undivided one=-third interest in & $3,000 equlty.

My. Holtzoff. Does not the last sentence of the rule,

as now phrased, cover that thought, Mr. wWalte?

ur.ialte. Noe. 1t says thst he must be gquelified and
the official may refuse to accept an unqualified personj but
1t does not indicate what constitutes qualification.

My idea is thet qualification shiould require a net worth
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in excesg of the particular undertakinge.

p. Holtzoff. Ia not thet obvious-~ that & person must
ve able to pay his oblipatims?

Mp .Glueck. That has not boen cbvious in all the State
crime surveys, bvut I do not kiow about the Federal practice.

ip. Holtzgoff. Of cnuras during the prohibition era we
did have dozens of Loiismen Who used the same plece of property
to justify anch bondg but that gitustion 18 met bY the preced~
ing provisions of the ruls as oW parased.

¥r. Walte. I camob find that in 1%, Hr. Holtsoff. That
is what I was looking for.

The Chairman. 1 agree with you, Mr. Walte. In other
words, with & particular bond he quelifles, but he does not dis-
close how many other bonds he 1s on at the psrticular moment.

ir. boltzoff. But take the lattor part of the first
sentence, lines £ and 9. Thet very snformstion 1s requir ed.

vp., Glueck. She words used are "or otherwise" --"setting
forth the encumbrances thereon by mortge °e, Judgrent or other-
wise and the nunber end anount of other undertakings”

My, Walte, This sayd that he must demonstrate what nle
worth is, but it does not say what his worth must be in order
to qualify him. mint 1s the point 1 am trying to make.

p . Holtzoff. UThe point is thet if all you want 1s full
dleclosure, bth:is re~ulres hilm to clsclose what other bnonds he
nhas written.

Mr. walte. Bat it does not say that the officer may not
accept nim after he has disclosed -~ avel though the offlcer

fince he is surety on & dezen bonds that he could ot possibly

ey .
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lipe Walie. Oh, nos

p . Hedalie. You have something here that I should 1llke
to see amended; and it covers the sltuation as to whether the
surety has sufficlent qualifications overand above his 1iabil-
ity. Lines 13 to 15 cover the property qualifications of the
surety.

Now these words, 1f I may take gthat up in that gonnectim 2

7guch official éay in his discretlion refuse to accept
sny surety wao, from the atatements contained in the affidavit,
does notappear to be qualifieé.“

The word ”qualified“ 15 vather broad. fqualified”
means having sufficient in the wey of a ssets Ower and above
1iabilities present and continent, to moet the possible de=-
fault in the bond.,

T think there 18 enovgh there, but I should 1llke to
suggest that other chanies are necessary in there:?

nguch offlcisl".

There 18 no reference to any officlal.

M. Clueck. That hes been chan ed. 1t now roedst "any
of ficer admitting to Lall.”

my . Medalles whet about the words "may, 1in his dis-
eretion"? I tink he must, and I think we should 8s&y "ghall".

1o Glueck. I think wo SAY "pny officer admitting to
bsil shall refuse to sccept.”

Is thet ¥...Walte's suggestion?

Mrebelice Ho; . was golag to maeke thst gugestion
afterwards -- ghat he be required to refuse & man who 18 not
qualified. But ea 1t now giands it does not define what

"qualified" 1s.
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Mr. Medallie. Would 1t not ve better not to define 1it?
ve leave out many considerations when we besin to define.

Mr. Walte. I tiink they have proved by experience that
1t is necessary to praclude hlin by rule from accepting any man
whose net worth 18 not at least equal to the amount of the
wndertakings because they have disreparded the obvious thing}
time and time snd tine again they have sccepted men wuo are not
qualifled, according to that definition of "aualified®.

Mp. Medslle. That would apply to individuals, dbut it would
not anply to surety companies who obviously operate on an insur-
ance basls.

Mo oiieites That is all wy sugrestion 1s-- as to individuals
other than the surety companles.

¥y, Hednlie. Yes; 1 think that is sll right.

There 1s only one other thing I may say in that connec-
tion. I apgree with Jou. fut telking about the langua:e
mepar thebtaccments contelined In toe afficavit®, I do not think
a judge or maristrate ahould be limited to the affidavit.

up, Walte. I auree with you there.

. Hedelle. 1 thirke- and thls 18 the proceduret
On occadion tho Jugo or waglatraie way interrogate the
1pdividuel sursty end ney ask him the preclse questions oneé
would ask when a surety 18 required to Justify.

mmig lenrurge limits his ection to the afficavit. It
ey ve & per jured acfidavit.

Kp.Walte. Nop my motion had rothing to do with that &t
all, “ut my rollon {g that, resardless of whether the man has
quallfisd, the 1cividusl sheil nct be considered macualified

unless Le lLac sufsteiont agsetg,
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Hy. Hedalle. T arres.

fip Lluecks The surety companies do not have to make an
affidavit. Wwould 1t be better to saY nguitable®™, instead of
rquelified”?

vr. Medalle. Wwhat $g thet?

up. Glueck. would 1t be petter to say vguiteble® instesd
of "qualified”?

¥r., Medalie. No3 fqunlified” ls the wora of art, 1s it
rot, as to gureties?

gp. lloltzoff. Yess 1t is.

lirs Ulueck. Ve passed over, gonewhat cavalicrly, the
point the Rauorter has made: that a number of courts re-erd
prafessional vordaren as &n evil, and evidently there are de~-
cisions in wany placesthat the profeasional personal borndsmen
{s an evil because prohavly he has some grran-ement with the
eriminal, or is a parcy to nis scts in BOME WaYe i do not
wnow whnther we ourht to lgnore ths pesaibility of refusing @
man & personal pond because he nas & profaanlonal boricisman.

Yy, Holtzoff. 1 do not think that i3 the experience of
tne department.

iwe Glueck. Dub it is in the ca3es.

Lp Jloltsoffe Bub they are rather old cases.

ire Madulles Tolay the old tndividual proiaaalonal
Londsman no 1onser acts a3 & surstys What G sa voys have done
jg this: They havo gotten thonaoclves a0 mmsay-«aithertheir
owm sevings or tie savin s of Irlends and'ralativea—n and they
put that up 88 ;ndamnity with the sureby covpany. Thian they

seome etcorers Iow the swreSy compang, pud become ilconsed

pordoren in o orls anG obier placife
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Mr. Holtzoff. But surety companies do not write ball
bonds; for instence, Iin the District of Columbla they still
have professional bondsmen, and that 1eg the onlw kind of bonds-
men you cen ooty unlage the defendant hns e personal friend;
peéause in this city surety companies do nob ordinarily write
ball bonds.

T yrow it ia true 1n Denver end In & mrect many Federal
courts that the bulk of the ball bonds are written by pro-
fagaional bondsmen. In Baltimore and in New York the surety
compernies write bail vonds, but thet 1s not the case in the
mejority of districts.

ur, Sessonsood. As a matter of fact, in the southern
district, afier convietio:, they will not accept surety bondsj
they require a peraonal bond. 1 never knew the reason for that,
ﬁub they do.

Nr. Medalie. In your distriet?

Kr., Seasongood.,  Yes. They reauire a personal bond.

r. Holtzoff. If vou do away with personal bonds you
will make it impossible for many defendants to get bond, and
they will have to stay in jail.

Kr. Medalle. I think so.

Hr . Scasonrood. Evidently this is aiwmed apgeinst
prof essional bondsmen end the accompanying evils.

Wp. Holtzoff. Yes, but not bDecause & men is a pro-
fesslonal bordsman, but because he has taken on too many bonds
gt once, and not becauae there is en evil in a professional
bonc amen per 86,

The Chelrwman. when he does that he 1s doing nothing

different from what a suretly compeny is,
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¥r. Seasongoode. of cource a suraely company 1s in that
vusiness, and is under $! ate gupervision, snd hes to disclose
tte assets. Bub here is & -ellow who has & dozen bonds out=
standinge. Tt is just his luck if they have not been forfeited.

Mr. Holtezoffl. But you will deprive wany @& poor dofend-
ant of the opportunity to give bail 4T yom deprive him of the
right to use 8 profaaaiﬁnal bondeman instead of a smrety come
peny or & personal friend.

ir. Hedalie. T think we “afegunre 1t sufficlently if
we look after the ~ualifiication of the profeasimnal vondsman
or personal gurety bﬁ tﬁe test sugcested bY professor Walte.

Yr Seth. Yos.

Nrewaltes Mue Chairman, I aw afraid wy motion has
gotten glidetracked in the amffle. Let me make 1t over araln
1n gomewhatl aifferent form.

Thebhalrman., Yag., Eafore you do so, I wonder if we
cen approve the chanre i the last sentence, 80 14 will rerad
vony afficer ndmitting to pall®.

hrJDession. whrt line 18 that?

The Chairmen. Line 133 “Any officer approving ball
shall refuse to pccept eny surety vho, from tho stetenomts
conteined In tre affidavit, or otherwise, does not appear to
be qualifi@d.“

e -8the Conld you strike sut the words "from the
atetements contained ir the offliavit?, and leave it "who does
not eppeer to he quallfied"?

e Mecelle. Thet vuld be betier.

e Cheilrman. Leave 1t a1l oub?

pe, Medaelle. Yar,
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The Chalrmen. Does tuLat sugrest the right of the
meglstrate to go beyond the papers before him?

¥r. Holtzoff. I siould thi: k 80

The Cheirman., All right. All in favor of the sentence
as tius amended sey "aye'.

The rotlon was carrled.

The Chalirmaen. Now we go to Mr.ialte's motion.

Mre Nalte. T make Lt in this form: that the Reporter
ve requested to Include in the ravision of this sectlon a pro=-
vision to the effact that non-corporate sureties sliall not ve
considered acceptable unless thelr net worth is irn excess of
the nartilcular undertakinge

rJleth. You do not mosn each surety's net worth?

Mre. Seasongood. That would not be eunough.

lire. Gluecke. Thahéivea a premium to the insurance conpanies;
does 1t not?

Hr.Seasongood. Suppose he 1a on & number of o. tatanding
borda?

Mre VWialte,. I was making that againast the be.ckground of
my previous motlon, which was that hils worth, excluaive of other
11abilities and the property exenpt from executlion on his other
nonds, would be grenter than the amonnt of the particulsr under-
taking.

lire Scasongood. Tt 1s wuel to make it double the
amount of the bond, because hlg re:l asta.o might shrink in its
velue or worth. The% is rot the best. They usually make 1t
double.

Mre Walta. I am predicating that on trhe dlscussicn we

praviously hedj end arter threshivg 1t around pro and con, the
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general opinion wes that it wassuff;ciant 1f we could show
enough, within the posning of net worth, in excess of the pars
ticular oblication.

e dSeasongoode 1 do nob think they would 1ike thatj
pecsuseathe bond might last for quite 8 while, and he might not
be worﬁh it., That is diseretionary in the Stato courts; they
make 1t double the amount of the obligation. In the Yederal
courts, the court has diseretion for the smount of the bonde

ir.Walte, This would simply preclude him from accepting
anyt:ing leas.

up.Gluecks. I ahould like to kuno¥W whetner there is 8 real
abuse on this score in the Federal practice.

Wy, loltzoff. I think there was & poal apuse during the
prohibition o8, 1 do not thiink there has beeh any ganeral
gbuse since the repeal of the prohibltlon amendment.

ir. Méellan. I wonder how common the practice 18, such
a8 we nave in'ﬁaaaacﬁusetta, to requlre that in 1ndividual
casas there wAY pe &8 many a8 two sureties on @ bond.

i, Holtzoff. I do not kiow how comrion it is, but I now
1t s not done 4., the District of Columbiaj pecause where they
have & profeasional vor.sman, the one bondsman writes the bonde

e Clenes 1t is rathe?r hard to gets to0, sowetined.

Jir. Seesonygoode They require two, Loth ownling real cstate,
in the scuthern distrioct.

Ly« HcLellalis Yes, but not 4n the case of a corporate
surety.

Hir. Seasongoote Oh, NOe

Kr. MclLellans Yoz, L think thet is rether conmron

practico.
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other undertaking on which he MRY he princlpal or surety,and
exciusive of property exenpt from axsoution, and over and above
all lisbilities. 1f there are several gureties thegﬁhall in
the agnrerate pe worth thatb atiount exclusive of the amount of
thelr undertakings and. of the exeriptions and 1iabilitles men-
tioned gbove."

Mr.Crane. fhat is the mat er with adopting that?

Hro Sethe T think 80.

ur . lioltzoffe 1In other words, 1f we do not deduct the
amount of the vonds thet he hes written, and charge them off as
1isbilltles?

Mre Walto. Heahall be worth the griount specified in the
undertaking, exclusive of the amount of any other undertakings
on wiich he mRY pe principal or surety.

lir . Seth. what 18 thet number, Professor?

W . Waite. Hoe. 78.

p.0luecke It moans the opposite, put it is not vory
well stated.

Nr. Welte. Ae JOU say, it is not very well gtated; and
thet 18 why 1 was trving to restate it in uy draft. put 1
ynow waat it was intended to means

lir. Loltzoff. Should 8 professional bvondsman be re-
quired to have gufficlent aaseta to meet all the bonds on which
he is surety, at one time?

p . Walte. 1T depends on what you mean bY "profeaaional
pondsmen®. Do You moan a surety?

Jir. Holtzoff. No, an individual. Should he be required
to heve gufficient agsets bto meet all of the bonds at one time?

My Jhialtes That 18 what that was sntended to ReaNs
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¥r. Holtzofl. 1 am wondering whether that 1s not too
onerous 8 requlrement.

iy e geagongeods I ghiink we can get ourselves into & lot
of trouble On tris, Mr. Chairmen, with 8 10t of courts. The
courts take cAre of this, and they have thelr own rules to
justify it.

wp. Crane. I arroes. Do you btnink 1t would be woll to
make a hard and fast rule gbout a matior about which & Juige
18 supposed to have sone Judgment? %e have men oOn the bench
who &ve gupposed to have sone jud pment and discretlon and
experience. Why ghould we tell them what to do?

Nr. Hedalle. e follure 1is rether with the mepristrates.
whet actually happens, 80 rar as judpes ure concerned, 13 that
if the Dis trict Attorney does not think the surety is any g004,
you will hear a roar out of him. That is how it pctuslly works.

Mp. Holtzoff. 1 do not think we ghould have 8 nerd and
fast, rigid qualifioation.

e Chelrmen. Are Yyou ready for the question on Mr.
walte's motion?

Hr. Crende 7 want to be sure 1 nnderstend ite Do 1
arderstand thet the effect of the uotion 18 that we troat &
contin ent 11ability of & surety Just as we treat an gbsolute
11ab11ity?

¥r. Holtzoff. Yes.

The Chalrmell. Yes; that 18 the nwotid »

lre Cranos I understand 1t nowe

The Cnalrmail. A1l those in favel of the motlion 887 raye"
opposed o, (.utting the question). Tne niotion seema to

pe loste.
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ur. Medslle. You heve gome Aifficulty In Rule 26
becsuse of the 14mitntion of the word "peturnsd". One of the
aifficulties 1s that if ball 1nats only %o the day of vardict,
gnd e defendant rq aonvicted, &nu the Judre SaYS, " will
{mpoze zentence ten ninys from todny, and T want to continue the
defendant on nail," under this langua’e he must give a new
bonda

L. Holtzoff. Why not aubstitute for tho phrago funtil

a verdlct i3 returned® the words "Muntil the proceeding 1

t
]

finelly torminated"?

The Chalrman. mhat is too wuchi 1t would pgo to a,peals

ire. Moda_.le. nuntil Judement”?

ir. Hodltzoff. Suppose & crasé is nokle prossed?

Mpre Crane. That 18 & judgment 18 1%t noi?

dpe Holtzoffe. Noj there is no Jjudgment when thore 18 &
nolle prosss.

yr. Hedalle. It 8ays nquring the pendency of the
eriminal proceeding." ¢ 4t is nolle prossed, there is no
jonrer & pendency of the criminal proceeding.

e Chairmans ngntil Judgment 18 rondered™? I8 that
the lanmuai 8, inatead of nyerdlct"?

Fr. Ha.lellan. yihy not 88y, inatead of "anring®,
nghroughout the pendency of the or iminal proceading"?

Jipe Medalles Decause you are gdealing with tne questlon
of appesal. You raige a question.

lp. Holtgoff. is there any danger,1f you put it that
way, that soume one will conatrue tinis to meen that the Jjudie
pay not comnilt the defendant when he 1s convicted?

tir . Nedalle. Noe A juape always has power to revoke
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ball.

Lr. Holtzoff. Dutb this ssy 8, "shall be continued". I
am Just wondering whether that langusie =-

lpr. Hedalle. "Unleas otherwise ordered.”

What you have 1n mind here is "any recognizance or bail
shall, unless otherwise ordered”.

Mr. Holtzoff. n"ghall, unless otherwise ordered", will
meet my polint.

e Chairman. Do we state ®dquring the pendency of the
criminal proceading”?

lir .Seasongood. Ho.

The Chairman. Op do we go on?

Mr. Holtzoff. oyntil juigment la entered”?

lir. Crane. That would be my idesa.

tir. Younzquist. Liake him put up a new bond.

ur. Holtzoff. In 1ine 2 1 think 1t should be "shall
continue in effoct", instead of neontinuing”e

The Cheirman. All right.

wp, Holtzoff. And in 1ines 1 and 2 you S&y, "aAny bail"}
chnnga‘ that to "veil”, instead of wynderteking for bail."

The Chalrman. Then would it readt

"Any recognigance for bail shall, unless otherwise ordered,
continue in effect during the pendency of the ocriminal pro-
ceeding untll the Judgment"?

Yime Hodelle. myntal Judement.”

mhe Chalruan. mgatil Judgment®?

lir. Holtzoff. Yos; "untll judgment” .

The “nalrman. And thon & comnn, and then the words

"ynless better security is required or unless the defendant is
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gurrer ered”? 18 no% thet all you need?

tir ., Modalle. Yoz,

np, Holtzoffe Yes.

¥ eSeths siould not the worda "unless otherwlse ordered”
pelong down amory the excaptiona?

Mr . Medalle. wo wanb the continuancs.

The Chalruislls T &hink you ave right on that, Mre Seth.

Hre Hgnellan. Yosj that 1 q yodundant. You heve the words
mynless otherwise ordered® up abovo.

lr. Hedalle. There 18 another provision vesldes requiring
petter security. The sourt nay wont to cormib tho defendant.

Wp .Geth. Yest munless the court othervise orders."

The Chalrmans The idea 18 that you hnvéthe some thing
in two places.

e Holtzoff. Just where would you have 187

the Chairmen. A% the end.

tp . Holtzoff. st the very end?

The Ghsirmen. Yesn.

Are there any further auggc:tions?

Lr. Hedalle. 1 think wo ghould make 1t elerr that the
court hag the DOWET, trmodis tely after verdlct, to commit the
defencent.

e —etlle Yes.

Kp. Medalle. Apd when we say fgnd unless otherwise
ordered" ~-- warter verdlet, o7 at any other time."

M. e Holtzoff. I &M efrald thet 1f you put "inless
otherwise ordered” at the tall end the phrase would rot serve
the purpose 1ntended.

HpLrane. Tt hes 8 aiffoerent regning there.
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Mr, Seth. That i1s right.

The Chelrman. And lesve out the mention of increase of
vall,

HreSeth, Yos, making it different.

The Chelrman. Arve you re-dy for the ques tion? (Putting
thqquestion:)

| The motion WeS carried.

The Chairman, Rule 27.

yr. Holtzoff. Ve have the ssme word ryndertaking"., How
gbout if there 18 a breach of the bail?

bip . Medolle. You make this mandatory, and 1t ghould not
ve, I cen give you cases showing that it should not bve.

the Chairmen, Hake 1% "may".

Ly, Holtzoff, Yos, But I think 1t gshould be mandatory
on motion of the United Staies atiorney.

tpr. Hedslie. Hoj wecause the Unlted Stetes attorney
may Just ve mad at the defendant, and we have seen them get mad
at the defendant and do unwise things. 1f a case is aet for
Hay lat, and 1f tho defendant did rot get the notice, and does
not show up, thore has boen & broach} becsusethe breach does
not depend on tho valid excuses the defendant rmay have --= for
instance, if he thougnt he did ;10t need to attond, becausse he
was told there would not be & £l or becausec he vas told the
calendar was full. ~he court ordinnrily does not forfelt
ball. sonetimes it dooze. Sonetives, on & vail, the jud. .es
rorfeit your jacks e Jjudge calls the cslendar; and for
evary defendant who doos .0t appear there 1 a forfelture, and
the sursty conpanies and the borkismen come in, and then there 18

a wholescle remission of forfeltures, But the court does not
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have to remit.

MY e Younquiste I, week BI'0 today there was a decislion
by the Suprerio Court of the yuited Stales in the matter of
forfeiture in 8 cuse where therd was 6 wilful vreach. The
court heold under the gtatute that thore be nNo remisslon. What
was that?

ipe loltzolfle ™hatl case cos.strued the prosent gtatute
nelating O remisaion of forfolture. e statule roads that
the court w8y remit the forfeltura on thie &:ylicatlon of the
surety 1f the defeult was not wilfuls mhere have beel cnses in
the circulb court of appeels, pack and forth, us to whet 18
meant by the default belng wilful == whether that wnoant the
default of the gurety or ﬁhq@;ult of the defendsnt; and now it
has been leld == and before thsl 14 wes held in the Fourth
cireult ==~ trhet it peans defralt of the defendant, and not the
gefeult of the gurotys Thub 18 tne one that i8 referred to. I
2o not th.ink that pvrticularly epplice tO tnis rules

rre Soungqulste Yos. 1 Just eould aot r cell 1te

The Chalrmall. Let no read fule 27 a8 1t now seous to
stend?

wif theve A8 & proncl, the court may enter @ judgment

declaring the pall and any money or sacurlty that havo been
doposited as balil rorfolited. The surety W&y ghereafter apply
to the courb for & porLsgion of tne forfeliture ns provided vy
law, The apyliﬂﬁtiau for romission shmll be £1led orior to the
triael oOr witiin 90 dej3 thereofter.” |

1. Holtzoffle tg the Y0=-iaY period now proviéed in the
law?

My, SEPLINGe The law loes not Cix any phTiod noWe
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Mr. Holtzoff. I ghiought not.

Mr. Medalie. There is one trouble aven with the word
"may®, which seons to be necessary even for ths mosat oasual
pre: chi6s «= whicghra importent=-- and that 18 thet there is no
provision for mandstory forfeiture where it is cleerly indicat-
ed that there shwuld be & forfeiturse.

rhe Chairman. It is up to the Judges

p, Hednlie. Yos; 1t 1s up Lo the Jjudge. But if the
judpe wents to make & wrong Judsment, T think we wust Jjust
face it o occaslon.

ir. loltzoff. I do not ik we should have &ny iimita-
tion on the right to spply for rerission of the forfeliture.

The existing law has no 1imitation at all. % ¢o not kuow of
any evil or abuse {1 makeg sny such 1imitation desirable.

The Chalrman. why was Y0 ays fixed, Mr. Strine?

re Strine. 55 r. Holtzoff stated, 1o limitation seems
to be stated now. The 90 drys wasd fixed merely a8 8Sowo reasd =
avle tlime.

Wr. Crene. 1in our State T think we have one yeals

kv, Medalie. Onme trouble was found with forfeitures
during the era of prohibltion, when surety cowpanies did
wholesale businesas. They did not dlscover, until & long time
after the forfeliture, that there had been one; gnd sometimes
there were cases of very grave injustice to the gurety companlesa
pecouse of thabe

ip. Holtzoffe I nove that we atrike out all tlme limi-
tation, vbecause existing law contains none, and no abuses have
deveioped under exiasting law.

iire. Medslie. Do you wunt to strike out all after the
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cotrma 1n 1ine 5, efter ngxisting 1awh?

re ﬁbltzbff. Yes .

FASES Medalle- T 80 MOV

Hyoo fioltzoffe 1 second the motlone
Wy o Gluecks Bope arain, Hre Cheirwan, i meny States

there have peen grave ghuses with referen
You know ghiat, Hre Robinsonls after

oval of & forfaiture.

rem
g gone Lo all the grouble to rry bo collect on these
tle political influence

the Ste: ® ha
with & 11t

gonebody
and the whole thing 18 offe

gorfeited bonds,
move the rorfeltured,

noves to T@
T e lioltzoffe Federal Juiyes gre not subject to palitical
1nfluences
in

1 «Gluecke { gid not have thab‘;\mind; 1 was wmerely tndicatb-
1ng thab there 18 &n atuse.

dre Holtzoff st not in the Federsl courts.

1y Juluscke mut 1 ghink in the Federal courts, agalin,

{ act the

it pro‘oa‘nlg will nobt bP e real probleR. As a matter of
only avidence Ve nave, \mfortunately, 15 evidence as to State
courtse o one has nadoe & gurvey of tne practice in Federsl

courte.
.anges I road, WO now

The Chalrmalls
the lasb 1ine and 8 nalfy

neve added the atriking out of all

frow the word "lav" 15 1line 5.
Lee you pondy foOr ghe aquestion on the whole rule?
i e geasongoods T think Mre Medalle's ides was thnt wo

should Leve a posi'cive entering of Jud

gment unless good cause 1

Sl’m‘!!n.
e Modalle. 1 tnink tnls ghould be gtudied 8 1ittle.
i o 3easonzo0de nHe shall, unless good ceuse 1g shown
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forfeit the vond."

pre Younsquishs The gsme thing 18 true when he applies
for forfelit.

.. Medanlles 1 am not antisfled with t:18, even with
the chengoes whiteh have been made,-- chan es which I tiink I
undersiand. I £hiink thers should be conditiona under which
forfeltured should be grentod.

m.e Chalrman. Vhet avout Hre seapongood 's sugreetiont
nghpll be entoered unless good ceuse ve shown to the cok rary"?

yr. Hedallies ¥ ti.ink thet rmight meet 143 and, after
sll, our Judges are not & vlood-thirsty crowd trying to oppress
peoples In bell bond patters they have been on the wiole
pretty falr %o defendants and sureblies. I think that rigk is a
petter risk than jeaving out all nandatory provialons.

The Lhalrman. anall we 887, nghiall enter juégmant”, and
then et the end of the sentence any,"unless [ooG cause ve
snown to the contrary”?

Up.Crang. Do Jui have to give notice to themt

ae, Lounpqulate Hoe

ure Crane. Then vgood cause o the cortrary" means vou
would have to ~fye taon aoua notice; dossz 1t not?

e Clsloman. T thl.k 20.

e (A0 I you are golng Lo do that, way nat give &
trlal? T ink automatically there should be & judgment unless
they 8::17» themgelvos, in sons woy Lo b8 relcased frow the
forfeiture. I think the burden should be upen&he‘banésman.

Tue Chairualie put it in tuo next sentence, in tais ways
nhe suvebty may thoroalter apply to the court for renission of

the forfelbture on good cause shown,”
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¥r.Qrane. Yeny put 1t thiere; that 15 & 1ittle betler.

i +dlusck. “hen you aro striking 1t gut before?

The Chalruane Yes.

ir. Nolellan. lave you restored the "shall"?

e Chairman. Yos3 1 there 18 8 breach, the court
ghall enter Judgmen?d decluring the pail or any money Or
aecurities that have peen deposited &8 pail forfeited. The
auresty may thereaftor apply to the court for romission of the

11 forfeiture on good cause shiown."

How 1s that®

Hie Wﬁl 20,
and that is tpis.

1 4niuk you need & other provialon for

other purposesj

Hr. Youn;qulat. Before you come to that, let we ralse
ti.is points Undepr the law, a8 1t is now, there may be no
remigsion li. case of a wilful defoult. 80 1f we leave ihis

that shonld stey in, I think.

ngg provided by law®,
door if you say "for

iips Holtzoff. I thiink you open the

good cuuse showne"

1 tuink the words ovm" should

Hr e 3@ths nroy good causo sh

ve upy et the other end of the sontence.
ur. lioltzoffe I ghould like to aay thet this chan:es the

Tocuy if there 18 a defeault, Judgment 1s not auto-

practice.
A forfelture 13 declerad

autometically bY

matically enterad.
1ted Sta.es attorney, bdbut later on

s to be broughb

the court on motion of the Un

a proceeding inthe nature of a scire faclias ha

United Staes attorney in order to enter Juugment on

by the
the forfelture.

plifying that procedure, but I

T am not objecting to sl
oviding

Y
do want to cnll attention to the fact that you are pr



na

2y,

in cowparison with the

t to forfeliture,

a chan(e withr ospec

existing procedure; and I thin

1g being dono.
1f you have to bring & proceeding, then
wn" being

The Chalrmars
good cguse 8ho

there 18 no sbjectlonto the phrase “on

QO
aing?

iﬁ@he ¢irst senten
Hpe lueck. is it praferable to have tobring @ procee
Hore L& what happens, &8 I understand it:

Holtzolfe
and ordinarily

Bros
some btime clapses

A bond 18 declared rorfelteds
eoding 18 ppought to entelr jud@mant on the

before o other pro¢

if he Lheryshow w days the for-

forfelture. 8 up within 8 fo

feiture 18 got aslde.
o 18 to give 8 vond that you are

¥r. Cranos our procedur
go'g O produce ghe vody of the gefendants and if you do nobt
dant the pond 18 forfaited, and

defen
procedure, right

ody of the
there

produce the b

we enter judgment upon 1t. That is the

on that G&Ye
The Chalrmalns Righ

Hre. Crane. Right there on

10
.- and there are thqusands of Ul

¢ there on rhat 48y
that daye 1f there be any

em == WLy pond siould not

ﬁdo

reason
that can ve stat

3nﬁgmant entered,

be forfeited and
13 not the preaent

Holt-offe That

procedure.

}fir ™

wotlon has to Le filed.
Y Lrane. 1 would wip® i1t outs
d have notice.

put he ahoul
has to proguce the

p. loltzofle
get 1B% He

Jre Crane. wny ahould he
jed to do 80

and he has fal
t{ the cass was sel

of the Ggefendant,
He mey 1O

body
4

thave Kknown tha

1

lare Holbzoff.

for trial.
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Yy, Cronde men the forfalture 18 made, and the Jud.®

hears the oxCcU80.
on statute the judge

under the remissl
sult

gment unless the defendant's def
t sufficlente

¥re Holtzoff. ™t

a Jua

may nob act aslde
, guraty's excuse 18 1o

st wilfuls =€ that the

ging into 8 11ttd

was n
and you way be

o aifficulty here,

You arso et
ocent surety.

nardship to gn inn
you &are ratting bec

rought the vond

causing an cccaaicnal
x to the

Np. Hobinson. Of course
procoedure of estreab, where they b

common law
{iles, and

the judgment

£1les and put it into the bond

out from

AnNcCHe

collectaﬁ at
he change==

ot objecting to t
1t is k’iit)ﬁﬂ.

My e Holtzof T« 1T an 1
Hr. Cranse. Mine is simplified. Thie
1t 1is is pusi-

g ths risk.

e noney trkeo
e defendant ne has

puta up
to produce A4

rellow who

nd ag soon as ne £l 18
Lot liim

negs) B
1m with notice?

good of gerving b
York we onter

vwhat 18 thie

d%nd gta & 1b.

L1ave no dal

to pave
in the gyate of liew

~iye them 8

£Licultys and wWo B vyeur to

cot.@ forvuar

judgment, ands We

aet out of it.
Lot we tell you 8sowe things 1 wrote Cown

Wroe Hedrlles.
k a breach is

sa talking. Pipst, I do pot thin

while you wo:
n such cages the Government's

st cesed.
haed

material in ©o
ot bheen affected, and the Government has not

not be 8 forfeiture. 1t is purely 8

lﬂterart 18 1

There ghould
The nan is

any 1088.
ctical purposes.

for all pra
t get 8 notlcee

e; he sinply did no

2igs  "The courﬁahall declare the I

emt tted for 500

clerical {nacvertence,

o ¢

e;hewmmat
all

avallabl
Suppose Ve had t

he rorfelture may be T

d causs, and

forfelted.
dement shell bve

11
pfelture has not bheen rernitted Ju

where the fo
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qotice to the gqurety or o the defendant--

- .

eraldl on x'@aaoxw.ble
12 defendent nas to pu

ant
t up hls own mono

mwat 18, bI
the

or thie ngere~ts of

Iy cffected by the prosche”
default wes wilful?

aaless the Corfeiture wWas wiiful

United States weroe me heriel
Wp. Boltzofie Do you menn unless tho
tp. Medelle. Yesj "unless tr.e defoult was wilful or the
iprepeats of the United gioths were materislly aeffected 0y the

reesch" or ©Y the ngefrult" .

A Eﬁc%llw. Wnozo gefeult?
™e def@nd&nt's.

of course You want to gw

1r. Hedrllee
ard prainst us ing

110 Jiotingon.

to poatpone the day of triel.

Then the intere

thas Judge would so find.

thils
48 of the United States

T » ﬁﬁdﬁue .

are paterisally afTected, anc

1y« RCLINBOCH. viould he?
1o HcdnllCe 1T think 80. 1¢ ne 4id nob, aftar hraring

e a provision to ©o
rod 81l that?

the evidence, ek ver thebte

Yr . Crance linve wWe COVS

1y JRobinadn. 1 thinlk 80.
e Chalrman. e shall have the Reporter writo that up.
ve have just one rore rule in this chapler -= 20 ~- if we

want &o cover it.

up, Holtzoff. DO we need hule 28%
1 do not thirk 80 ¥r. Holtzoffe

mphen 1 nove to strike 1+ oute.

Lire CaNC. 1 wove to e trike 1t out.
cusslon of thate- to strik

The ChalrmAne is there any als

out Rule 287
Hr. Chalrman, epve the gubject
Is 1t intended to preclude th

tir Jiechalers hefore wWe 2

peil, let me put one questiont
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g the dgafendant on his own recoguizance

produce him, withou

posslbility of releasin

or the undertsking of hLiis ecounaonl to

t the

£11ing of & bond?
ttp. Holtuoffe T.e word “r@cognizance“ gg used farther
that such a course 18

back == w..ich 1ndlcates, 1+ seens to mé,

permi&sible.
on

i, . liechslels It is not covered by the vasic rule

»

nary axaminution.

prelinmi
1 think 1t i8.

jip o Holtzoffe The word "raeognlzsnce"
rey is 1t not?

Lot us look

1s used the
1t is Rule

1ipe wecholele at the langungee

21 (d), lines 20 and 218
nghell commit iiim to custodY, unless the offense is
and glves vails"

1gouer is adn tted to

valleble and the pr
4 it 3s used consistentlys

£ think you wiil fiv
on to allow the prac

t the Reporter check

1 do no
tice -—~ @8 1 tnink

and if it 1g the intenti
the

3¢ should be == 1 nmerely aupgest tha

rules to see if thst pcssibility obtains.
Tt is the commob practlce in juvenile

K Holtzoff.
y s own

del inquency cases to relsasé e defendant gither O
the custody of Liis parents.

pacoanizance or in
@ common practice,

%r.wachslar. 1 tiink 1¢ is tI and
ther cases &3 well.

should ve available in o

lar e }iﬁlti’-orf‘ Oh, Yﬂs.

ant to vote on Rule 28 vefore we

mhe “hairman. Do you ¥

£ Yire v.echaler's? Is there any objection

go into this matter ©

to the motion o strike?

The wotlon was carried.
mhe “halrman. DO you want to mske & motion on fnis other
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matter?
Kr. ialtes KHre Chairman, 1f Mr . Jiechaler will consent,
12 may 1 ask & quesatlon pefore we £0 pack to that?

mha Chalrmaile Surely.

Ur.unlte. I do not lxow enough about the FPedersl sltua-
glon to have any Judsment of the desirabiiity of t is watier;
therefore 1 an asking the questlion.

In the Institute code they nave & provision to tnis effects

"o undertaking--

peil bond ==

"ghall be invalld, nor ahall any person be discharged
fpom hls undertaking, nor & forfeiture thereof ve gtayed, nor
shall any jwlrment thereon be stayed, set aslde, or rev:raed,
or the collectlion of any such judgment be parred or defented
by reason of any defect of form, omission of recital or of
condition, fallure to note or record the default of sny princi-
pal or surety, OF pecause of any other jppegulerity” --

. hnd so forth; T ghall not rend the rest of it.

jip. Holtzoffe we have no evil the t needs to be re-
dressed by any such provision 88 that.

The Chairmen. We have just one or two other small pro-
visions on the pattor, which we can take up in the wornings

Hr. Valte. Mr. Chalrman, we gt11ll have the watoer of Mr.
viechsler 's.

The Uhairmen. Yesj &9 ahead, Mr.iachalers

¥r. Wechaler. Ny motion, Kr. Yhalrman, was quite sinple:
thet the rules provide for release of the defendant on uis own
recornlzence or Of the recognizance of his counsel or the cus-

tody of nils counsel or his perents, perhaps, without the filing
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of a bonde
permit that,
hr . Robinson.
second that rotion,
Npr. Wechslole
Tiie Chalrwmans
Mr. Hedalle.
lipe Wechsler.
1t, lr. Hedalle.

Mr. Medalle.

guarantee the appoarance of a cefendant.

goes
of thing."

The Chalrualls

I do not tnink the

up to the judge and whispers Lo him,

29

rules 88 nNoOw arafted clearly

and 1 thvink they ghould.

T think they should, cortainlys I will
if 4t 1s 8 motione

It is & wotion.

gentlemen, Yyou have hesrd the notione

Are you including counsel?

1 did not address myself to the form of

1 tiink it ghould be &g broad 889 possible.

Yesj but do not ever bvring in & lawyer to
Any gensible counsel

i do not do that kind

All those in favor of the motion 8&y "aye".

The motion was carricds

The Ghaifman.

va are due at 12115 tomorrows as I think

was snnounced while all of you were here, over at the Court of

&ppealﬁ,
lir» RObinsons

2 Y Crant.

for luncheons

vwiag thst gteied?

HO, air.

No3 I did not hesr 1t.

Mg Chialrman. Avout two weeoks ago Judge Justin #Mlller

snvited the

court of Appeal8 and,

objection W€

Lomorrovw.
Kr. Hedalle.
The Chalrmen.

Hr s Mﬁdalieo

The Chalrman.

cormitteas o Jjuncheon,

And we continue until

to meet the Judges of the

I thinlk, sowe others. S0 if there is no

shall be at the Court of Appeals at 12:15

e start at 10 otclock tomorrow; do we?

Yod.
5 o'clock?

va continue until 12 o'clock, and then
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Th

pose we ghould get pack here bY two

g0 to the juncheon. I 8uP

otclock, and then continue until five, and then resune again

ve are waking progréss.

at eirht olclocke
a%e to the OePolle tomorrow

I received & gumons thet take

morning at ten o'clocks and will you designate some one toO

hour or 80 until I getb here? 1 have

preside tomorrow for &n

no cholce but to Hoe.

Judye Crenes will you resume your customary presiding

reapansibilitiea?

lire. Cranee. Anything you say.
lemen; we ad journ for the

The Chalrmsne Very well, gent

evenling.

(Theroupon, at 11 o'clock DPeTies an adjowrnment was

taken until L OMorTOoW, TuesdaYs Januery 13, 1942, at

10'0"31001( ﬂnmc)



